IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

ANTHONY TROTTER,
Plantiff,
V. No. 05-1311-WEB

THECITY OF PARK CITY
and its representatives,

Defendants.

N N N N N N N N N N N

M emorandum and Order

Thismatter is before the court onthe motion of defendant City of Park City, Kansas, to vacatethe
Magistrate Judge' s order of February 16, 2006 (Doc. 8), granting plantiff an extension of time to effect
service of process on the defendant. Defendant’s motion aso seeks an order quashing the service of
process and dismissing the action.

|. Background.

On October 13, 2005, plaintiff Anthony Trotter filed a pro se complaint againg the City of Park
City, Kansas, daming the City violated his condtitutiond rights in various ways, induding by unlanfully
searching his business establishment, by performing unlawful “compliance checks” by harassng and
threstening plaintiff and his customers, by saizing property and money from plaintiff without a warrant or
consent, and by dosing his business establishment (the “ Sensational Palace’) pursuant to an dlegedly
uncondtitutiond city ordinance. Doc. 1. Thecomplaint demanded $7 millionindamages. 1d. at 4. Plantiff

submitted a motion to proceed in forma pauperis with the complaint, but the request was subsequently



denied by the Magigtrate Judge on January 9, 2006. Doc. 4. Paintiff theresfter paid thefiling fee.

OnFebruary 13, 2006, atorneys Uzo L. Ohaebosm and Lawrence W. Williamson, Jr., of Shores,
Williamson & Ohaebosm LLC entered their gppearance on plantiff’s behdf and filed a First Amended
Complaint. Docs. 5, 6. The First Amended Complaint asserted daims under 42 U.S.C. 88 1981 and
1983 and under state law for intentiond infliction of emotional distress. Also on February 13, 2006,
plaintiff’s counsd filed amotion asking for a 30-day extenson of time to effect service of process on the
defendant. In the motion, counsel asserted that “February 13, 2006, is the 120" day fromthe filing of the
origind action.” Doc. 7 & 2. The motion further asserted that dlowing plantiff an additiona 30 daysto
servetheamended complant would not prejudi ce the defendant and would dlow plaintiff to keep the action
dive without incurring Satute of limitations problems that might result from re-filing the action.  Inasmuch
as defendant had not been served at that point, the motion was submitted ex parte. On February 16,
2006, the Magistrate Judge entered a brief order granting plantiff an extensionof timeto March 13, 2006,
to serve the defendant. Doc. 8. A returnof servicefiled March 9, 2006, assertsthat service of summons
upon the defendant was accomplished by certified mail on or about March 7, 2006. Doc. 9.

I1. Defendant’s Motion to Vacate, Quash and Dismiss.

Park City arguesthat plaintiff’s extenson of time was granted on the basis of a fase premise --
namdy, that the 120-day period for service provided for in Fed.R.Civ.P. 4(m) had not expired when the
extension was requested. In fact, as defendant points out, the 120-day period expired on February 10,
2006, prior to thefiling of the February 13" motion. Defendant arguesthe court should therefore vacate
the order granting the extension. It contends plaintiff failed to show good cause for an extenson under the

standards of Fed.R.Civ.P. 4(m). Moreover, dthough Tenth Circuit law permitsthegranting of apermissve



extensonof time in some circumstances, defendant arguesthat granting an extenson in the absence of any
valid reason -- which it argues was the case here -- would congtitute an abuse of discretion. Park City
arguesitwill suffer prejudice unlessthe purported service of processis quashed because it will be* required
to defend againg Plantiff’ shaseesscdams’ and will have to gather evidence pertaining to long-past events
while the plantiff has had a unilaterd opportunity to gather relevant evidence. Defendant argues the
extenson of time should be vacated, plaintiff’s purported service of process should be quashed, and the
action should be dismissed pursuant to Fed.R.Civ.P. 4(m).

Inresponse, plaintiff’s counsa concedes that it was a misrepresentation to sate that the 120-day
period for service expired on February 13, 2006, rather than February 10, 2006, but argues thiswas a
good faitherror arisng fromcounsd’ s assumptionthat thefour-monthperiod after thefiling of the complaint
(fromOctober 13, 2005 to February 13, 2006) was 120 days. Plaintiff contendsthis error was harmless
and notesthat reasons were given for the dday inserviceinhismotionto extend. Asfor defendant’sclam
that plaintiff has not shown good cause for an extensionwithinthe meaning of Rule 4(m), plaintiff daims--
inrather circuitous logic -- that Rule 4(m) “does not apply inthis case” because the court granted hma 30-
day extenson and he served the defendant within that extenson. Doc. 12 at 5. Plaintiff argues the
defendant has suffered no prejudice from the extenson and it would be “inconsistent with substantia
justice’ for the court to vacateits prior order. Plaintiff contends the defendant was properly served and
that the motion to quash and dismiss should be denied.

1. Fed.R.Civ.P. 4(m).

Federa Rule of Civil Procedure 4(m) reads, in relevant part:

(m) TimeLimit for Service. Ifservice of the summons and complaint
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is not made upon a defendant within 120 days after the filing of the
complaint, the court, uponmotionor onitsown initigtive after noticetothe
plantiff, shal dismiss the action without prgjudice as to that defendant or
direct that service be effected withina specified time; provided that if the
plantiff shows good cause for the falure, the court shal extend the time
for service for an appropriate period.
In Espinoza v. United States, 52 F.3d 838 (10" Cir. 1995), the Tenth Circuit concluded that
1993 amendmentsto Rule 4(m) substantially changed the scope of discretionto be exercised by the digtrict
courts. 1d. at 840. Under the previousrule, the court was alowed to extend thetimefor service only upon
ashowing of good cause. 1d. The amended rule, however, “authorizes the court to relieve a plantiff of
this subdivisonevenif thereis no good cause shown.” 1d. at 841 (quoting Fed.R.Civ.P. 4(m), Advisory
Committee Notes (1993 Amendment)). “Consequently, under the new rule, a plaintiff who hasfaled to
show ‘good cause’ for amandatory extension of time may till be granted a permissible extension of time
within the digtrict court’s discretion.” 1d. In applying the rule, district courts should proceed as follows:
The prdiminary inquiry to be made under Rule 4(m) iswhether the plaintiff
has shown good cause for the falure to timely effect service. In this
regard, district courts should continue to follow the cases inthis aircuit that
have guided that inquiry. If good causeis shown, the plaintiff is entitled to
amandatory extensonof time. If the plaintiff failsto show good cause, the
digtrict court mugt gill consder whether a permissve extenson of time
may be warranted. At that point the district court may in its discretion
ether dismiss the case without prgudice or extend the time for service.
V. Discussion.
The court undoubtedly has authority to vacate or otherwise modify a non-fina order that was
granted onthe bas's of amisrepresentation by counsdl. And themisrepresentationinthisingtancemay have
factored into the Magistrate Judge sdecisionto grant the extension, giventhat the order of extensonmade

no reference to the good cause standard or the permissive extensionlanguage of Rule4(m). Nevertheless,
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the court concludes that the circumstances do not warrant vacating the prior extenson or quashing the
sarvice of process on the defendant.

Where, ashere, sarvice did not take place within 120 days &fter filing of the complaint, the court
isdirected by Espinoza to first determine whether thereisgood cause for anextensonand, if there is not,
then to determine whether a permissive extenson should neverthelessbe granted. The Magistratedid not
undertake these inquiries, probably due to counsd’s misrepresentation that the 120-day period had not
expired. Given defendant’ sargument that the order granting the extension should be vacated, the court will
address these issues now to ascertain whether an extension should have been granted in the first place.

Thecircumaancesinitidly cited by plaintiff in support of his motionfor an extenson (and those cited
now) do not meet the showing required for good cause. AsJudge Belot noted in Harbour v. Peter s, 2006
WL 219914 (D. Kan., Jan. 27, 2006), the Tenth Circuit “has generdly defined good cause by what it is
not: inadvertence, negligence, mistake of counsd or ignorance of therules” Id. at *5. Nor does alack
of prejudice to the defendant amount to good cause. 1d. It isnot entirdy clear whether plantiff is even
arguing good cause in this ingtance (given plaintiff’ s arguments that Rule 4(m) “does not gpply” and that
“plaintiff did not have to show good cause’), but a any rate the court is unable to find good cause on the
factors presented by plantiff. Although it istrue that plaintiff was proceeding pro se throughout the 120-
day period, that fact done does not congtitute good cause for the failure to make timely service. See
Espinoza, 52 F.3d at 841 (apro se litigant is ill obligated to follow the requirements of Rule 4).

Insofar as a permissve extensionisconcerned, severd factors should be considered in determining
whether such an extenson is gppropriate. The Advisory Committee Notes rdating to Rule 4(m) notethat

“[r]dief may be judified ... if the gpplicable atute of limitations would bar the refiled action.” See



Espinoza, 52 F.3d at 842. Additiondly, thedigtrict court “ should also take careto protect pro se plantiffs
from consequences of confusion or delay attending the resolution of an in forma pauperis petition.” 1d.
(ating Advisory CommitteeNotes). Other relevant factorsinclude whether a permissve extenson would
prejudice the defendant, and whether the defendant has evaded service. See Zamora v. City of Belen,
2004 WL 3426121, *3 (D. N. Mex., Aug. 9, 2004). Thesefactorsintheingant case generdly weighin
favor of granting of apermissve extenson. As an initid matter, the court notes that contemporaneoudy
withhispro se complant plaintiff filed a motion to proceed in forma pauperis. The Magistrate Judge to
whomthe motionwasinitidly assigned recused fromthe case, but unfortunately themotionwas not referred
to another Magistrate Judge until dmost three monthslater. See Docs. 2, 3. When it was referred, the
second Magigtrate Judge promptly reviewed the motion and denied it. Doc. 4. Thus, the second factor
above pertaining to confusion or delay surrounding resolution of an in forma pauperis petition weighsin
favor of an extension to offset this potentia hindrance to plantiff’s ability to obtain timely service. Also
weighing inplantiff’ sfavor is the possible bar of the statute of limitations, whichaccording to plaintiff might
aiseif the action wereto be re-filed. Asfor the issue of prgudice from the extenson, defendant cams
it has been put a a drategic disadvantage because plaintiff has had a one-sided opportunity to gather
evidence. Absent some specific dlegation of harm, however -- such as the intervening loss of amaterid
witnessor documentary evidence -- defendant’ sdam of harmfroma30-day extensonis more speculative
thansubgtantia, and in any event can be offset by alowing the defendant additiond time to gather evidence

if suchisneeded.! Asto thelast factor mentioned above -- whether the defendant evaded service -- there

1 The court notes that athough the First Amended Complaint makes reference to the “ defendants”
and refers to unnamed “Defendant Officers’ as partiesto the action, the only defendant identified in the
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is no such evidence here. Lagtly, the court notes that the misrepresentation by counsdl was undoubtedly
agood-faith error, as opposed to purposeful deceit. Although the court agrees with defendant that such
amisrepresentationisnot atrivid matter, particularly in an ex parte gpplication, counsd’ s error does not
warrant adismissa of the plaintiff' scdams. Cf. Meadowsv. Morrison, 2002 WL 1798910 (N.D. Tex.,
Aug. 2, 2002) (not reported in F.Supp.2d; text available in Westlaw) (dismissal was not warranted for
counse’ s purposeful misrepresentation in obtaining an extension of time for service).  In sum, the court
finds that a 30-day extenson of time under these circumstances was reasonable and represents an
appropriate exercise of discretion under Rule 4(m). Assuch, the court concludesthat defendant’ smotion
to vacate the Magidtrate' sorder granting a 30-day extension should be denied, even if the extenson was
intidly granted uponan erroneous assumption that the request was asserted within the 120-day period of
Rule 4(m). Defendant’s requests to quash plaintiff’s subsequent service of process and to dismiss the
action will likewise be denied.

V. Conclusion.

Defendant City of Park City, Kansas' Motion to Vacate, Quash and Dismiss (Doc. 10) is
DENIED. IT IS SO ORDERED this__10" day of July, 2006, at Wichita, Ks.

SWedey E. Brown

Wedey E. Brown
U.S. Senior Didtrict Judge

complaint isthe City of Park City.



