IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

SOCI ETY OF PROFESSI ONAL
ENG NEERI NG EMPLOYEES | N
AERCSPACE, | FPTE LOCAL 2001,

)
)
)
AFL-Cl G )
)
Plaintiff, ) CIVIL ACTION
)
V. ) No. 05-1251-M.B
)
THE BCElI NG COVPANY, )
)
Def endant . )
)

MEMORANDUM AND ORDER

Before the court are the follow ng:

1. Chief U S. Magistrate Judge Karen M Hunphreys’ Report
and Reconmmendation and Oder Denying Plaintiff’s
Motion to Anend (Doc. 57);

2. Plaintiff’s Rule 72 (Objections to Chief Judge
Hunphreys’ Report and Reconmendati on (Doc. 58);

3. Plaintiff’s Mdtion to Alter Portions of Chief Judge
Hunphreys’ Report and Reconmendati ons (Doc. 60);

4. Def endant’ s response (Doc. 61); and
5. Plaintiff’s reply (Doc. 62).

Backgr ound

The court incorporates Chief Judge Hunphreys’ unobjected-to
summary of the background of this case.

Scope of Revi ew

The parties agree that this court reviews de novo Chief Judge

Hunphreys’ recomrendations that Boeing's notion to dismss SPEEA s
ERI SA clains be granted and that SPEEA's notion to anend be deni ed.
Chi ef Judge Hunphreys’ nondi spositive order denying SPEEA's notion to

strike or file a surreply is reviewed under the “clearly erroneous or




contrary to | aw’ standard.

SPEEA's ERI SA d ai s

In its conplaint (Doc. 1), SPEEA brought two clains pursuant to
8§ 510 of ERISA, 29 U S.C. § 1140. In its third claimfor relief,
SPEEA alleged that Boeing interfered with Boeing enployees’ Early
Retirenent Pension Benefit rights. In its fourth claimfor relief,
SPEEA alleged that Boeing interfered with the enployees’ early
Retirenent Pension Healthcare Benefit rights. SPEEA asserted that it
possessed standing to bring both ERI SA clains by virtue of § 510.

Boei ng noved to dism ss both clains, arguing that SPEEA is not
one of the parties permtted to sue under ERI SA § 502(a), 29 U S.C
§ 1132(a), and that SPEEA has neither constitutional nor statutory
standing to assert ERISA clainms on behalf of its nenbers. SPEEA
obvi ously di sagreed. Chi ef Judge Hunphreys, in her Report and
Reconmendati on, agreed wi th Boei ng and SPEEA has obj ect ed.

The narrow issue framed by the parties is whether SPEEA, an
uni ncor por at ed | abor organi zati on, has standi ng to pursue ERI SA- based
clainms on behalf of its nmenbers. Because the Tenth Circuit has not
spoken on this question, the parties have based their opposing

argument s on t he deci sions of two courts of appeals: Southern lllinois

Carpenters Welfare Fund v. Carpenters Welfare Fund, 326 F. 3d 919 (7th

Cir. 2003), is relied upon by SPEEA and New Jersey State AFL-CIO v.

New Jersey, 747 F.2d 891 (3d Gir. 1984), is relied upon by Boeing.

Chi ef Judge Hunphreys consi dered both cases and adopted the view of
the Third Crcuit. SPEEA now contends that “if this court were to
adopt the R&R, it would be the first court to address and reject Judge

Posner’s reasoning” in Southern Illinois.
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Despite this sonmewhat foreboding pronouncenent, only one of the

courts which has cited Southern Illinois has actually followed it:

Pennsyl vani a Federation v. Norfolk Southern Corporation, No. Gv.A

02-9049, 2004 W 228685 (E.D. Pa. Feb. 4, 2004). After determ ning
that the wunion qualified for constitutional standing as an
associ ational representative of the plan nenbers, the court di scussed

and contrasted the hol dings of New Jersey State AFL-ClI O and Sout hern

IIlinois with respect to whether the union also qualified for
statutory standi ng:

Having all eged facts sufficient to satisfy the Hunt
[v. Washington State Apple Advertising Commin, 432 U.S
333, 97 S. O. 2434, 53 L. Ed. 2d 383 (1977)] test, the
Union qualifies for constitutional standing as an
associ ational representative. Qur analysis is not conplete,
however, w thout further consideration of whether the Union
has statutory standi ng under ERI SA

The Third G rcuit held in New Jersey State AFL-CI O v.
State of New Jersey, 747 F.2d 891 (3d Gr. 1984), that a
branch of the AFL-CIO |abor union could not sue under
ERISA, 29 U S.C § 1132(a). In that case, the union sued
for declaratory judgnment to clarify the rights to future
benefits of plan participants when several recently enacted
state statutes required enployers to offer greater benefits
to dental plan participants and beneficiaries. New Jersey
State AFL-CIO, 747 F.2d at 892. In its analysis, the Third
Circuit pointed solely to the language in ERI SA which
l[imted such civil actions to the Secretary of Labor, plan
partici pants and beneficiaries, and held that because a
| abor union was neither a plan participant nor a
beneficiary, the union did not have standing under the
statute. Id. The court did not, however, clarify whether
the AFL-CI O was suing as a representative on behalf of its
menbers or in its own stead. Furthernore, there is no
di scussi on on whet her the union brought the action under
the aegis of associational standing and if not, whether it
m ght have done so. It is therefore unclear, whether the
Third Crcuit even considered whether the Plaintiff union
in that case mght have qualified for Article Il standing
as an association, and further, if that would have all owed
It to stand in the stead of the plan participants and
beneficiaries it presunptively represented under ERI SA.
Furthernore, every circuit or district court case citing or
followi ng the New Jersey State AFL-CIOruling ruled on the
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i ssue fromthe exact sane stance-that a union suing in its
own stead, may not sue under ERI SA. None have addressed t he
guestion as to whether a union may sue using associ ati onal

standi ng. The singul ar case addressing this issue directly
cones from the Seventh Circuit. In Southern Illinois
Carpenters Wl fare Fund v. Carpenters Wlfare Fund of

[Ilinois, the Seventh Circuit held that unions could have
st andi ng under ERI SA using associational standing if their

menbers were participants in the Plan being chall enged.

Southern Illinois Carpenters Wlfare Fund v. Carpenters
Welfare Fund of Illinois, 326 F.3d 919, 922 (7 Cr.2003)

[sic]. Judge Posner, witing for the court, reasoned “we do
not think that by confining the right to sue under

[ERISA"s] section 1132(a)(1l) to plan participants and
beneficiaries Congress intended to prevent wunions from
suing on behal f of participants. The union in such a case
is not seeking anything for itself; the real plaintiffs
interest are plan participants.” Southern 1llinois
Carpenters Welfare Fund, 326 F.3d at 922. Because, as
menti oned above, there was no discussion in New Jersey
State AFL-ClI O about whether the union could bring suit as
an association and in fact, in that case, there is reason
to believe the union was suing solely on its own behalf,

this Court does not find a conflict between the Seventh
Crcuit's opinion and the Third Grcuit's ruling.

Pennsyl vani a Federati on, 2004 W. 228685, at *10 (footnotes onmtted).

I n response, Boei ng does not cite a case whi ch di scusses Sout hern
I[Ilinois. It does, however, cite quite a nunber of decisions which
hold that a party seeking ERI SA standing nmust fall within one of the
enumner at ed cat egori es under 8 502(a) and cases which state that unions
do not have ERI SA standing. There are two appel |l ate deci sions, both

by the Sixth Grcuit: Local 6-0682 International Union of Paper v.

National Industrial G oup Pension Plan, 342 F.3d 606 (6th G r. 2003).

In that case, even though a union was the plaintiff, it did not argue
that it had statutory standing under ERISA. [d. at 609. The other

case, Local No. 1654, International Brotherhood of Electrical Wrkers

v. L.G Philips D splay Conponents Co., 137 Fed. Appx. 776 (6th G r

2005), noted nerely that “the district court also did not consider

t hat the union woul d not have standing to pursue a claimfor benefits
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under ERISA, as it is not a participant or beneficiary of an ERI SA
pl an.”
Turning to the district court decisions relied upon by Boeing,

Toussaint v. JJ Wiser & Co., No. 04 Cv. 2592(MBM, 2005 W. 356834

(S.D.N. Y. Feb. 13, 2005) holds that officers of a wunion, who
thensel ves are not participants in an ER SA plan, have no ERI SA
standi ng and the union itself does not have ERI SA standi ng. Local 827

| nt ernati onal Brotherhood of El ectrical Whrkers v. Verizon New Jersey,

Inc., No. Giv.02-1019(RVB), 2006 W. 2246369 (D.N.J. Aug. 3, 2006),

denied the union’s notion for costs and attorney’s fees, noting that
the notion was premature because the plaintiffs had not prevailed on

their ERISA clains. The court did cite New Jersey State AFL-CI O for

the proposition that |abor unions are neither participants nor
beneficiaries for purposes of ERI SA, which is hardly surprising since
New Jersey is within the Third Grcuit.

Chi ef Judge Hunmphreys also noted that Congress was aware of
“enpl oyee organi zations” or unions when it drafted ERI SA and that its
failure to list unions as a party which can bring an ERI SA action is
an indication that Congress did not intend to include unions. She

cited Abels v. Titan International, Inc., 85 F. Supp. 2d 924, 930 n.2

(S.D. lTowa 2000) for its statenent that “the fact Congress knew how
and when to i ncorporate Unions into the statutory schene, coupled with
t he conspi cuous absence of any nention of Unions in [8§8 1132], strongly
suggest[s] that Congress intended not to grant Unions standing to
bring civil suits under ERI SA.”

SPEEA t akes issue with what it dubs “theory” set forth in Abels

and cites several cases in which entities other than those outlined
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by 8 1132 (participants, beneficiaries, fiduciaries and the Secretary
of Labor) have been pernmitted to be plaintiffs in ERI SA cases. The
cases deal with the concept of derivative standi ng through assi gnment
of heal t hcare and pensi on benefits. Presunmably, SPEEA has cited t hese
cases because the word “derivative” appears in Judge Posner’ s opi nion
(“[t]hus the critical question, so far as jurisdiction is concerned,
i s whet her the union’s nenbers are plan participants; if not, the suit
fails regardless of its merit or |lack thereof because none of the
other plaintiffs is eligible to sue except the union, and its right

to sue is derivative from that of the union's nmenbers.”) S 111

Carpenters Wl fare Fund, 326 F.3d at 922 (enphasis supplied).
Nevert hel ess, none of the plaintiffs in any of the cases relied upon
by SPEEA is a |abor wunion. Since this case does not involve
derivative standing, the cases relied upon by SPEEA do not support its
posi tion. In fact, one of the cases actually supports Chief Judge
Hunphreys’ concl usi on that Congress’ failure to include unions in the
statutory categories of entities authorized to sue is an indication

that Congress did not intend to allowit. |In Cty of Hope Nationa

Medical Center v. Healthplus, Inc., 156 F.3d 223 (1st G r. 1998), the

court noted:

Commenting on the exclusive nature of ERISA's |ist of
parties with standi ng, the Suprene Court has cautioned t hat
“[t]he assunption of inadvertent omssion is rendered
especi ally suspect upon close consideration of ERISA's

interlocking, interrelated, and interdependent renedial
schenme, which is in turn part of a ‘conprehensive and
reticulated statute.’” Massachusetts Mut. Life Ins. Co. v

Russell, 473 U.S. 134, 146, 105 S. C. 3085, 87 L. Ed. 2d
96 (1985) (quoting Nachman Corp. v. Pension Benefit Guar.
Corp., 446 U.S. 359, 361, 100 S. C. 1723, 64 L. Ed. 2d 354
(1980)). Thus, when we previously considered ERISA s
standing provision, we stated that “since Congress has
carefully catal ogued a selected |ist of persons eligible to
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sue under ERISA, there is no plausible rationale for us
gratuitously to enlarge the roster.” Kwat cher  v.
Massachusetts Serv. Enployees Pension Fund, 879 F.2d 957,
965 (1st Cir. 1989).

Id. at 226.

Finally, SPEEA contends that adoption of the Report and
Recommendation “. . . would nmean creating a split with on-going
deci sions of both the Third Crcuit and the Seventh Crcuit, each of
whi ch expressly holds that organizations may bring ERISA clainms in
federal court pursuant to associational standing.” (Doc. 58 at 8-9).

The Third Crcuit case is Pennsyl vania Psychiatric Society v. Geen

Spring Health Services, Inc., 280 F.3d 278 (3d GCr. 2002).* The

Seventh Circuit case, of course, is Southern Illinois, supra.

Pennsyl vani a Psychiatric is an ERI SA case (or, as the court put

it in footnote 2, “. . . renoval was proper as ERI SA conpletely
preenpts at |east sone of the clains alleged by the Pennsylvania
Psychiatric Society on behalf of its nmenbers’ patients.”) The court
di scussed at considerable Ilength the concepts of associationa

standing and third party standing but, as SPEEA itself has
acknowl edged, the court did not examne “. . . the issue of
associ ational standing where a wunion, which is the exclusive
bar gai ni ng representative for certain enployees, sues to enforce a
cause of action for its participant nenbers, especially where it
negoti ated those benefits.” (Doc. 48 at 22). Chief Judge Hunphreys

did not discuss Pennsylvania Psychiatric in her Report and

't probably would come as a surprise to the Tenth Circuit that
this court’s failure to follow decisions of other courts of appea
creates a “circuit split.” Thankfully, circuit splits are the
province of the circuit courts.
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Reconmendati on, perhaps because she recogni zed the sane deficiency
not ed by SPEEA. In any event, this court has considered all the
argunents presented in SPEEA' s subm ssions to Chief Judge Hunphreys.
The Third Crcuit’s decision, at best, is only tangentially rel evant
to the issue this court nust decide.

Questions arising under ERI SA are sone of the nost difficult this
court nust deal with and therefore, this court always |ooks to the
Tenth Circuit for even the smallest kernel of guidance with respect

to resolution of an ERI SA i ssue. In Felix v. Lucent Technol oqi es,

Inc., 387 F.3d 1146 (10th Gr. 2004), the court observed in a
f oot not e:

The “but for” circuits mstakenly assunme that our
jurisdiction depends only on the traditional notion of
“standing.” In 8 502(a)(1)(B) ERI SA cases, we only have
jurisdiction over suits brought “to recover benefits due to
[the plaintiff] under the terns of his plan, to enforce his
rights under the terns of the plan, or to clarify his
rights to future benefits under the terns of the plan.” 29
US C § 1132(a)(1). As the Suprenme Court has expl ai ned,
“The express grant of federal jurisdiction in ERISA is
limted to suits brought by certain parties” outlined in 8
502. Franchi se Tax Bd. [v. Constr. Laborers Vacation Trust,
463 U.S. 1,] 21, 103 S. C. 2841. Therefore, the
requirenent of 8 502 is “both a standing and a subject
matter jurisdictional requirenment.” Stanton [v. Gulf G|
Corp., 792 F.2d 432,] 434 (4th Cr. 1986); see also Mller
v. Rite Aid Corp., 334 F.3d 335, 340 (3d Gr. 2003) (sane).

Id. at 1160 n. 14. This is at |least sone indication that the Tenth
Circuit would not look with favor on SPEEA s cl ains. See al so

Col enman v. Chanpion Int’l Corp./Chanpion Forest Prods., 992 F. 2d 530,

534 (5th Cir. 1993) (“Where Congress has defined the parties who may
bring a civil action founded on ERISA, we are loathe [sic] to ignore
the legislature’ s specificity. Mrever, our previous decisions have

hewed to a literal construction of § 1132(a). . . . Absent clear
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Congr essi onal expression that non-enunerated parties such as the
appel I ant have standing to sue under ERI SA, we decline to confer such
standing.” (internal quotations and citations omtted)). As noted by
Chi ef Judge Hunphreys, the fact that Congress expressly included
unions in certain statutory provision of ERI SA, but did not include
them in 8 1132(a), supports the conclusion that Congress did not
intend for unions to bring clains under ERI SA as representatives of
parti ci pants.

Accordi ngly, SPEEA s objections to Chief Judge Hunphreys’ Report
and Recomrendation are overruled insofar as they relate to SPEEA s
third and fourth clainms for relief in its conplaint. This is no
| onger an ERI SA case.

SPEEA' s Motion for Leave To Anend

SPEEA asserts that Chief Judge Hunphreys erroneously believed
that its proposed anmended conplaint was imted to ERI SA cl ai ns when,
in fact, it also included clains by the International Association of
Machi ni sts and Aerospace Wrkers under 8 301 of the LMRA, 29 U. S C
8§ 185. (Doc. 59 at 2.) It notes that Boeing did not challenge the
§ 301 claims in its notion to dismss directed to the initial
conplaint, which is true. (Docs. 40 and 51.) However, SPEEA al so
asserts that “Judge Hunphreys held that, but for the issue of ERI SA
standi ng she would allow the AMs clainms to proceed.” (Doc. 62 at
7.) This assertion is not true. Chi ef Judge Hunmphreys denied
plaintiff’s notion to anmend but noted: “SPEEA is granted |leave to
refile its notion to anend should the district judge find that SPEEA
does have standing to prosecute the ERISA clains.” Wen SPEEA read

Chi ef Judge Hunphreys’ Report and Recommendation, it should have
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recogni zed that she did not specifically address the argunents
relating to |AMs 8 301 clainms. But for some unknown reason, SPEEA
di d not ask Chief Judge Hunphreys to reconsider. |In any event, here
i s what happened.

In the first and second clains in its initial conplaint, SPEEA
al l eged that Boeing breached contractual prom ses regarding early
retirement pension benefits and early retirement healthcare benefits
in violation of § 301. (Doc. 1.) Boeing did not nove to dismss
t hese cl ai ns. (Doc. 40.) \When SPEEA noved for leave to file its
first amended conplaint, it sought to add as a plaintiff the
I nt ernati onal Associ ati on of Machi ni sts and Aerospace Wrkers, AFL-CI O
(AM), asserting that | AM would pursue the sane clains as SPEEA
(Doc. 30 at 2.) The third and fourth clains of the proposed anended
conplaint allege that Boeing breached contractual promses with | AM
representatives concerning the early retirenent pension benefit and
early retirenment healthcare benefit plans (Doc. 30 at 11-12); in other
wor ds, the same cl ai ns SPEEA nmade agai nst Boei ng whi ch Boei ng di d not
nmove to dism ss. In addition to adding |IAM as an additional
plaintiff, SPEEA sought to add t he Boei ng Conpany Enpl oyee Retirenent
Pl an (al so cal | ed t he Boei ng Pensi on Pl an) as an additi onal defendant.
SPEEA al | eged that the pension plan is an “enpl oyee pension benefit
plan” within the neaning of 8 2(2) of ERISA. (Doc. 30 at 3.) Boeing
opposed SPEEA s notion for |eave to amend (Doc. 37) and SPEEA fil ed
a reply (Doc. 47). It is not clear whether Chief Judge Hunphreys
consi dered these subm ssions so this court will do so now.

SPEEA' s and Boei ng’s submi ssions relating to the proposed first

anmended conpl aint (Docs. 37 and 47) are quite lengthy. To the extent
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that the proposed anended conpl aint seeks to assert ERI SA clains by
| AM whet her agai nst Boeing or the pension plan, or both, the notion
for leave to anmend is denied on the ground of futility. |AM cannot
assert ERI SA cl aims any nore than can SPEEA.

Boei ng’ s other argunments with respect to the notion for | eave to
anmend deserve sone di scussion. Boei ng asserts that SPEEA s notion
shoul d be denied because it does not conmply with Fed. R Cv. P
7(b) (1) and is deficiently vague and conclusory. SPEEA s response is
that any deficiencies in its notion are purely “technical” and that
Boeing cannot claim that it has been surprised, prejudiced or
sandbagged because SPEEA s counsel told Boeing s counsel in Decenber
2005 that it “. . . would be filing an anmended conpl ai nt al ong t hese
lines.” The court dislikes these sorts of spats. Yes, SPEEA s notion
does not conply with all the requirenents of the rules. But no, the
rules are not “technicalities.” The Federal Rules of Civil Procedure
and the universally applied case | aw provi de that | eave to anend shal
be freely given when justice so requires. Notw thstanding all the
briefing which has been done just to get this case in its present
posture, the case is relatively “new and the court will not deny
| eave to anmend for the reasons put forth by Boeing.

Boei ng asserts that 1AMs clains do not arise out of the sane
transacti on or occurrence as SPEEA' s clains. As the court understands
It, SPEEA represents engi neering, professional and other white coll ar
wor kers whereas | AMrepresents hourly factory workers. Two col |l ective
bar gai ni ng agreenents are involved. At this juncture, the court is
not in a position to say that the unions’ 8 301 cl ains do not neet the

requirenents of Fed. R Civ. P. 20(a).

-11-




Boei ng asserts that joinder of IAMw || prejudi ce Boei ng because

di scovery wll lead to highly confidential collective
bar gai ni ng negotiation history and strategy with | AM and SPEEA’ to
whi ch the unions otherwise would be entitled to. (Doc. 37 at 23.)
The court is not in a position to make a ruling on this potentia

probl em because it does not know what Boeing is talking about.

Qoviously, if there is somethi ng SPEEA knows whi ch | AM shoul d not know
(and vice versa) the fact that the unions presently are represented
by the sane counsel may be a concern but these are matters which can
be, and should be, initially presented to Chief Judge Hunphreys who
is responsible for handling discovery matters.

Accordingly, this court’s rulings with respect to SPEEA s
obj ections to Chief Judge Hunphreys’ recommendations regarding the
notion for | eave to anend are as foll ows: the objections are sustai ned
with respect to the addition of lAMas a plaintiff, except insofar as
|AMis seeking to pursue ERISA clains on behalf of its nenbers. [|AM
may pursue its clains under 8 301, at |least for now The objections
are overruled with respect to the addition of the Boei ng pension plan
as a defendant because its alleged invol venrent (Doc. 30-2 at 3, § 10)
rel ates ERI SA i ssues which are no |l onger in the case. In other words,
any anended clains relating to ERI SA would be futile.

SPEEA' s Motion To Strike

SPEEA' s obj ection to Chief Judge Hunphreys’ order denyi ng SPEEA’ s
notion to strike, or in the alternative, to file a surreply is
overrul ed.

A notion for reconsideration of this order is not encouraged.

Any such notion shall not exceed 3 doubl e-spaced pages and shal
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strictly conply with the standards enunci ated by this court in Coneau
V. Rupp, 810 F. Supp. 1172, 1174 (1992). The response to any notion
for reconsideration shall not exceed 3 doubl e-spaced pages. No reply
shal |l be filed.

I T IS SO ORDERED.

Dated this 8th day of January 2007, at Wchita, Kansas.

S/ Monti  Bel ot
Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE
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