IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

CHAROLETTE THOMPSON and

TERRENCE McFADGON, individudly

and on behdf of those amilarly Stuated,
Plantiffs,

V. Case No. 05-1203-WEB

JFFY LUBE INTERNATIONAL, INC.,

Defendant.

S N N N N N N N N N N N

M emorandum and Order

Pantiff Charolette Thompson filed a class action petition in the Digtrict Court of the Eighteenth
Judicid Didrict, Sedgwick County, Kansas. The defendant Jffy Lube Internationd, Inc. (hereinafter “ Jffy
Lube’ or “AI") timey removed the action, dleging federa diversity jurisdiction was present under the
ClassAction Fairness Act of 2005, Pub.L. 109-2, 119 Stat. 4. The maiter isnow beforethe court onthe
following motions: Jffy Lube s Motion to Dismiss the Amended Complaint (or, aternatively, Motion to
Stay); and plantiffs Motion for an Order to Determine Choice of Law. The court finds oral argument
would not asss in deciding the issues presented.

The origind petition, whichhas since been amended, alleged that Ms. Thompson took her vehide
to a Jffy Lube outlet for an ail change. A Jiffy Lube technician ingdled the wrong ail filter, however,
causing the ail to leak out and eventudly ruining the engine.  Although the Jffy Lube outlet provided a

replacement engine, plaintiff contendsit was defective. The petition further dleged that Ms. Thompson



was pressured to buy “add on” services when she frequented Jiffy Lube and was charged a $1.99
“environmental feg” or “shop feg” on numerous occasons. Among other things, the petition claimed that
defendant JLI violated the Kansas Consumer Protection Act by misrepresenting the training of its
technicians, by inducing technicians to charge for unnecessary services, and by charging customers “shop
fees” It dso dleged cdlams for negligence and equitable relief. Fantiff Thompson sought to bring the
actiononbehdf of hersdf and dl others smilaly stuated, and more specificadly onbehndf of: “All individuas
who received service fromthe defendant or franchisees of the defendant since January 1, 1997 who either:
(1) was charged a‘shop fee' or other undisclosed fee; (2) whose vehicle was damaged as aresult of the
improper training by the defendant; and/or (3) was subjected to unnecessary saes pressure to purchase
unneeded services or items.” Doc. 1, Exh. 2, 112.

|. Jurisdiction.

The Class Action Fairness Act of 2005 (“CAFA”) generdly provides the digtrict courts of the
United States with origind jurisdiction of any avil action in which the matter in controversy exceeds
$5,000,000, exclusive of interests and costs, and which is a class action in which any member of aclass
of plantiffsis acitizen of a State different from any defendant. See 28 U.S.C. 8§ 1332(d)(2). Theclaims
of individud class members are aggregated to determine whether the amount in controversy exceeds
$5,000,000. 28 U.S.C. §1332(d)(6). Both sidesnow agreethisaction falsunder thefedera jurisdiction

granted by CAFA.' The court agreesaswell. The minima diversity requirements of CAFA are dearly

! Paintiffs origind petition aleged that “Federal Court subject matter does not exist,” Doc. 2,
Class Action Petition filed June 2, 2005, 1 8. PlaintiffS Amended Complaint, however, aleges that
“Federal Court subject matter exists pursuant to the Class Action Fairness Act of 2005.” Doc. 37, 7.



stidfied: plantiff Thompson is a resdent and citizen of Kansas, while Jffy Lube Internationa isacitizen
of Delaware and Texas. Doc.2, Class Action Petitionfiled June 2, 2005, 19, 11. Also, the matter was
filed asaclass action.? Asfor the amount in controversy, the origina petition did not specify an amount
of damages, but Jffy Lube's notice of remova aleges the amount exceeded $5,000,000, exclusive of
interests and costs. Doc. 1 at p.3. At least two drcuit courts have found CAFA did not dter the pre-
exiging rule that whena complant does not specify the amount of damages sought, the removing defendant
bears the burden of showing that the amount in controversy requirement has been met. See Abrego
Abrego v. TheDow Chemical Co..,  F.3d___, 2006 WL 864300 (9" Cir., Apr. 4, 2006); Brill v.
Countrywide Home Loans, Inc., 427 F.3d 446, 448 (7"" Cir. 2005). See also Plummer v. Farmers
Group, Inc., 388 F.Supp.2d 1310, 1317 (E.D. Okla. 2005) (the court will not reverse the pre-existing
rule absent express statutory language). Under this rule, when the complaint is not dispositive the party
seeking remova mugt identify the alegations in the petition establishing the amount in controversy or set
forth in the notice of removd itsdf the underlying facts showing that the amount in controversy meetsthe
jurisdictional amount. See Laughlinv. Kmart Corp., 50 F.3d 871, 873 (10" Cir. 1995). Defendant Jffy
Lube hasmet that burden. Among other things, the Notice of Remova pointsout that the actua classsize,

athough uncertain, may wel be inthe millions becausedefendant servicesover 31 millionvehiclesper year.

2 Aswill be discussed infra, the court has not certified this matter as an appropriate class action
under Fed.R.Civ.P. 23. Nevertheless, for purposes of diversity jurisdiction under 81332, theterm “class
action” means any dvil action filed under Rule 23 ... or amilar State gatute or rule....” 28 U.S.C. §
1332(d)(1)(B). Inasmuch as plaintiffs action was filed under a Kansas law smilar to Rule 23, it is
considered a class action for purposes of determining diversity jurisdiction. See also § 1332(d)(8) (this
subsectionapplies to any class action before or after entry of aclass certificationorder). Additiondly, the
number of members of the proposed classfar exceeds 100 persons; thus, the exceptionin § 1332(d)(5)(B)
for plaintiff classes of less than 100 persons does not apply.
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Doc. 1; see Doc.2, Class Action Petitionfiled June 2, 2005, at §12-14. The damed damagesinclude
the charging of class members for a $1.99 shop fee, damages to vehicles resulting from improper training
of servicetechnicians, and damagesfrom purchases of unnecessary “andllary” items due to deceptive acts
and practices. The Petition daims the latter item may average between $50-$70 per ticket. 1d., T41.
Fantiffs seek a judgment induding a “refund of dl Royalties and fees paid to defendant and illegally
retained by defendant” and “ damagesinan amount three (3) timesFantiffs actua damages....” Id. p. 34.
Fantiffs dso seek nationwide injunctive relief ordering the defendant to cease and desist the practices
dlegedinthe complaint. 1d. Cf. Hunt v. Wash. State Apple Adver. Comm'n, 432 U.S. 333, 347 (1977)
(where plantiff seeksinjunctive rdief, the amount in controversy is measured by the value of the object of
the litigation). Taking these and the other dlegationsin the petition and Notice of Remova together, the
court concludes the defendant has shown more likely than not that the amount in controversy exceeds
$5,000,000, and that the action falswithin the diversity jurisdiction granted by CAFA.

A dassaction may beremoved to U.S. Didrict court inaccordancewith8 1446. See 28 U.S.C.
81453(b). Becauseplantiff’ sclassaction petitionfalswithinthiscourt’ sorigina jurisdiction under 81332,
the action was properly removed. See 28 U.S.C. § 1441(a). Accordingly, the court has jurisdiction to
hear the action.

[l. Summary of Plaintiffs Allegations.

The fdlowing dlegations are taken from the Firs Amended Complaint. Rantiff Charolette
Thompsonresides in Sedgwick County, Kansas. Doc. 37, 8. Plaintiff Terrence McFadgon, who was
added as a party plaintiff in the Amended Complaint, resdes in Shelby County, Tennessee. 9.

Defendant Jiffy Lube Inc. (“JLI") isa corporation organized and existing under the laws of Texas
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and doing business in Kansas and throughout the United States. 1 10. There are some 2,200 Jiffy Lube
outletsinNorth America. {24. These outlets provide service to more than 30 million vehicles per year.
126. Many of the outlets are franchises that are not owned by JLI, but JL1 “maintains a heavy influence
over its franchisees indluding setting training, policiesand gods.” 1 24. Jffy Lube s Sgnature Service’
oil changeisavailable a dl Jffy Lubelocations. 126.

In printed materids, Jffy Lube represents that it will provide high qudity service by “certified
technicians.” 1128. Thesemateriadsmake no distinction between company-owned and franchiseelocations.
Id. JLI instructsdl managers -- whether of company-owned or franchisee stores -- on how to operate and
advertise. 31. JLI requiresboth company-owned storesand franchisesto follow JLI' sstandards, policies
and procedures. 132. JLI has a“sysem” consgting of targets, bonuses, and other incentives, which
according to plaintiff causes employees of company-owned and franchisees to pressure customers into
purchasing ancillary products. 1 33. Pantiffsclam that JLI's“system dso conssts of insufficient training
of technicians” 1d.

JLI requiresdl managers of company-owned stores and franchiseesto undergo JL I training before
beginning employment. Prior to attending this training course, the individua must work under anindividud
who has compl eted the course and must complete Jiffy Lube sregular training course. §136. Fantiffsclam
JLI’s traning includes the setting of sales gods for ancillary items, and it includes “tricks’ to convince
consumers to purchase unneeded items, such as showing the customer the color of fluids when, in redlity,
the color of the flud is not determinative of the need for change or repair. §37. JLI “dso recommends
manufacturers recommendations for severe conditions without even inquiring as to the habits of each

customer.” 9§ 37. “Thedirect pressure and direct deceptive and deficient training has lead to the damage
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of thousand's [dic] of customers vehicles and wallets” 138. Franchisees and company-owned locations
are implementing the training techniques mandated by JL1. 139. Fantiffscam JI isthusresponsblefor
the foreseeable reaults of this training. 1d. The training mandated and directed by JLI falls below
Automoative Service Excdlence (“ASE”) sandards. 140. JLI damsitstechnicians are “certified,” which
gives the impression they are ASE-certified because that is the auto repair industry standard, but the
technicians are not ASE-certified. 1d. Defendant provides very detalled training and directions to
franchisees in carrying out its business operations. 44. The franchisee is given virtudly no discretion in
performing its operations. 1d. Paintiffs claim the defendant “ controls the operations that led [to] the
plantiffs Complaint.” 1d.

“Raintiff Thompsonwasrequired to pay environmenta feesinthe amount of $1.99 and shop fees.”
145. Defendant entered into a settlement agreement that forbade it from charging environmenta fees. 1d.
Defendant has smply renamed environmentd fees as “shop fees’ and ill charges $1.99. 1d. JLI has
ingtituted a Point of Sde System (POS) which it requires itscompany-owned and franchisee storesto use.
Id. JLI has directed its company-owned stores and franchisees to charge these fees as part of its POS
sysem. Id.

JLI provides sdes quotas and sdes training for al company-owned stores and franchisees. 1 46.
It dso provides bonuses and awards based on the total sales of such stores. 1d. Furthermore, technicians
are provided “ticket” and “car count” goals, whichare increased by defendant, and they receive a monthly
incentive bonus based on their gods and averages. 1d. Fantiffs contend these policies directly result in
customers being victimized by “add on” scams, in which they are charged for services they do not need.

Id. Plaintiffsadlegethat JLI requirestechniciansto concentrateon® DollarsOver Basg’ (“DOB”). Jffy Lube



congders a technician’s “ticket” (the total costs for service on each vehide) to be “a base” when it is
$29.99. 147. JLI requirestechnicians ticketsto reach “par,” which is $30 over base -- in other words,
the customer must pay $60 or more for the ticket to reach par. Technicians are regularly threatened with
statements such as reach “$30 DOB or risk your job.” 149. Technicians are suspended for up to aweek
without pay if the technician fallsto reach $30 over base for the month. 1d. Plaintiffs contend JLI trainsits
managers to use deceptive practices -- induding showing the color of fluids and filters to customers and
using mideading manufacturers recommendations -- in order to increase ticket averages. 148. In order
“to meet the standards by Jffy Lube, technicians are trained and forced to recommend several ‘ticket
building’ items such as air filters, PCV vaves, transmisson and radiator flush and fills, and replacement of
serpentine belts, regardless of whether such services or items are actualy needed. §49. Additiondly,
technicians often knowingly misrepresent the need to replace various plugs, caps, and light bulbs. 1d. As
a “direct result of Jffy Lube's system,” technicians also often “create” problems in order to build their
tickets. 1d. Often services are not even rendered. 1 50. Customers are “pressured and duped” into
purchasing items that do not need to be replaced or repaired. 1d.

Fantiffs dlege a February 19, 2004, episode of the ABC televison show “Prime Time Live’
showed Jiffy Lube employees a an unidentified Jffy Lube outlet “suggesting itemsto” an investigator and
damaging the investigator’s vehide in order to sell more products. §52. In response, Jffy Lube denied
theseincidentsinany way represented the “ Jffy Lube syssem” and denied it endorsed any policythat placed
salestargets on customer purchases. 1d. Hantiffs aso cite additiona media stories describing improper
practices by Jffy Lube outletsin Cdiforniaand Ohio. 1 53-54.

Allegations Pertaining to Plaintiff Charolette Thompson Paintiff Thompson took her vehicle



“to Jffy Lube’ to have the ail changed in her 1996 Hyundal Elantra. §156. Thecomplaint doesnot identify
the particular Jffy Lubeoutlet, nor doesit dlege the date of the incident. After the oil change, she noticed
ail in the driveway, and she returned to Jiffy Lube. The technicians made some adjustments and sent her
on her way. Id. Within a couple of weeks, plaintiff’s daughter was driving the car when smoke began
coming from under the hood. 1d. When the car was examined by aloca Hyundai deder, they informed
plantiff Jffy Lube hed placed the wrong ail filter onthe car, whichhad caused the ail to lesk out and ruined
theengine. 156-57. Plaintiff caled Jffy Lube and they agreed to replacetheengine. 158. The engine
Jffy Lube put in, however, had a cracked manifold and needed to have the beltsreplaced. Id. After plaintiff
took the vehicle home, it would not start. §59. She contacted the manager at Jffy Lubeand told him she
needed the car so her daughter could get to school. 1d. The manager did not seem concerned, and she did
not hear back from anyone a Jiffy Lube. Id.

Fantiff made fourteenvigtsto a Jffy L ube franchisee over andisclosed period of time. {60. Each
time she did, she “was pressured” to purchase add-onservices. 1d. She purchased add-on itemson eleven
occasions. Her averageticket was $87.02. Plaintiff would not have purchased these add-on items“ but for
the system that Jffy Lubeinitiated, dictates, and trans dl managersto follow.” 1d.

Paintiff was required to pay “environmentd fees’ in the amount of $1.99 before December 2004.
71 61. Shewasrequired to pay “shop fees’” in the amount of $1.99 after December 2004. Id. Defendant
entered into a sattlement agreement that forbade it from charging environmentd fees. Id. Defendant has
smply renamed these as “shop fees” and ill chargesa $1.99 fee. 1d.

Allegations Pertaining to Plaintiff Terrence McFadgon. In June of 2005, plaintiff McFadgon

was driving down the road when he saw an advertisement for a $19.99 “early bird specid” ol change at
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a Jffy Lube outlet. The complaint identifies the outlet only as* company owned Jiffy Lube #1943.” 1 63.
There was no mention of a shop fee or environmental fee. 62. McFadgon decided to visit the Jffy Lube
because of the specia advertised price. Technicians pulled Mr. McFadgon’ s truck into the service bay.
After lessthanfiveminutes, technicians approached and told him he had to receive additiona servicesbefore
they could performthe ail change. They saidif he did not recelve the additiona services, hisoil would burn
a an accelerated rate and would cause damage to hisengine. 163. Mr. McFadgon, not being amechanic,
relied on the technicians representations. 1d. Plaintiff’ stotd bill wasmorethan $50. 1d. Sometime later,
M cFadgon learned that the service he recelved “was unnecessary based on the year of histruck.” 1d.

Other Complaints Paintiffs dlege ther experiences are typicd of “the nationwide complaints
lodged againgt Jffy Lube” §65. They cite fourteen examples of complaints which other consumers have
“posted,” id., apparently on internet web Sites.

First Causeof Action - Unlawful BusinessActsand Practices. Pantiffs dlege that Jffy Lube' s
acts, omissons, and misrepresentations condtitute unlawful, deceptive, unfair and fraudulent business acts
and practices, as wdl as untrue and mideading advertisng, “within the meaning of dl states Consumer
Protection Act.” [sc] 167. JLI's “failure to meet the standard of care” for servicing vehicles and its
recommendation of unnecessary repairs, while representing that it offered the highest qudity and care, is
unfair and deceptive and injurious to consumers. 1168. JLI’ srepresentations and omissonsof materid facts
“havealikdihood of decalving consumersand the generd public.” 73. Defendant’ sunlawful actscontinue
and present athreet to the plantiff and the genera public. 1d. Based on JLI' s representations and training
regarding service and sales at dl Jffy Lube locations, and its direct control of the palicies of dl Jffy Lube

locations, plantiffscontend JLI isdirectly liablefor dl indirect and direct violations by company-owned and



franchisee outlets under al Consumer Protection Acts. 1 69.

Second Cause of Action - Equitable Relief. Plaintiffs seek an order directing the defendant to
cease its unlawful acts and engage in a corrective program. 1 74; 81.

Third Cause of Action - Negligence. Fantiffsalegethat .1 owed to plaintiffs and the class a
duty of reasonable care. 182. It breached that duty, plaintiffsallege, by misrepresenting that itstechnicians
are classroom-trained and certified. §83. The training the technicians received “is below al gppropriate
gandards,” and defendant “has even failed to train technicians” 1d. This has “led to the problems that
plantiff and Classhas experienced at the hands of Jffy Lube technicians” and has caused them economic
damage. 11 83-84.

Fourth Cause of Action - Restitution/ Unjust Enrichment. Flantiffsclam JLI hasbeen unjustly
enriched as a reult of its unlanvful acts to the detriment of plaintiffs and the class, and that it would be
inequitable for JLI to keep the benefits thus obtained. { 86-87.

[Il. Defendant JLI's Motion to Dismiss.

Before addressing the maotionto dismiss, the court takes note of the scope of the actionnow before
it. Although the complaint seeks to bring dams on behdf of a class of persons amilaly stuated to the
named plaintiffs, no motion for class certification has been filed, and the court has not certified this case as
appropriate for class action treatment. Thus, notwithstanding the specter of a potentidly enormous class
action -- which seemsto have cast a shadow over the current motions and the arguments of the parties --
the only issues now before the court concern the claims of Ms. Thompson and Mr. McFadgon.

A. Particularity of Allegations of Consumer Fraud - Rule 9(b).

Jffy Lubefirg arguesthe plaintiffs have faled to date their consumer fraud damswithparticularity
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asrequired by Fed.R.Civ.P. 9(b). With regard to alegationsthat Ms. Thompson and Mr. McFadgon were
“pressured” into purchasng unnecessary add-onitems, JL1 argues plaintiffs have failed to specify what add-
on services were purchased, what store employees told them about the items, why the employees
satementswerefdse, or why the serviceswere unnecessary. Doc. 42 at p. 13. Further, JLI arguesplaintiffs
have faled to specify what particular JL1 policies or statements caused the dleged violaions. It argues
plantiffs have merdy asserted in vague fashion that JLI taught managers various saes “tricks,” or that
technicians were threatened with being fired unless they produced certain levels of sdes, but the complaint
does not specify or identify any JLI policies or statements to support plaintiffs dlegations. Moreover, JLI
contends plaintiffs have failed to plead their daims for unlawful *shop fees’ with particularity. JLI argues
the complaint merdy aleges in conclusory fashion that “Jffy Lube has directed its company stores and
franchiseesto charge theillegd fees as part and parcel of itsPOS system.” Doc. 42 at p. 14. JLI contends
it does not charge shop fees and that it has done dl it can do under its franchise agreements to discourage
franchisees from charging such fees. Id. In support of these dlegations, defendant cites a copy of its
standard franchise agreement, as well as an affidavit of Kevin Lyng, Generd Manager of North American
Operationsfor JLI. Doc. 42, Def. Exhs. 1 & 1A. JLI contends the franchise agreement givesit no control
over the feescharged by franchi sees, and that franchi sees can cusomize the POS systemto charge whatever
they want. Assuch, it contends plantiffs have faled to dlege facts showing that the POS system or any
other JLI policy directsfranchisee or company-owned storesto charge shop fees. Absent suchdlegations,
JLI contendsit is entitled to dismissd of thisclaim.

In response, plaintiffs contend the Amended Complaint adequately aleges violations of consumer

protection statutes by asserting that JLI has indtituted centrdized traning that is below standard while
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representing to the public that itstechnicians are * certified,” by misrepresentingthefact that certain items and
repairs are needed, and by indituting shop fees in lieu of forbidden environmenta fees. Doc. 44 at 1.
Faintiff Thompson argues the “who, what, when, where’ requirements of Fed.R.Civ.P. 9(b) are met by
dlegations that Thompsonvisited Jffy Lubefourteentimes, that the deceptive practicestook place “oraly,”
that the statements were made by “Jffy Lube technicians,” and that the deceptive practice was “charging
‘shop fees’ when it agreed not to do so and pressuring Plaintiff Thompson in purchasing items that she did
not need and would not have purchased otherwise.” Doc. 44 at Pp. 14-15. Citing In re Universal
Service Fund Telephone Billing Practices Litigation, 300 F.Supp.2d 1107, 1150 (D. Kan. 2003). As
for the complaint’s dleged failure to specificaly identify JLI policies that caused the alleged violations,
plantiffs say “this is aclear and blatant attempt to recaive informa discovery” and “[a] plantiff will hardly
beinapogtion prior to filing alawsuit to know al of the specific policiesthat causeinjuriesuntil after being
afforded a great ded of discovery.” 1d. at Pp 15-16.

Rule 9(b) satesin part: “In al averments of fraud or mistake, the circumstances congtituting fraud
or mistake shdl be stated withparticularity.” Fed.R.Civ.P. 9(b). Thisrequirement gppliesto alegations of
deceptive trade practices under the KCPA. InreUniversal Service Fund Telephone Billing Practices
Litigation, 300 F.Supp.2d 1107, 1150 (D. Kan.2003). Seealso Burtonv. RJ. Reynolds Tobacco Co.,
884 F.Supp. 1515, 1524 (D. Kan.1995). Rule 9(b)’'s heightened pleading standard serves to provide
defendants with adequate notice of the plantiff's dam, to protect defendants from damage to reputation
caused by improvident charges of wrongdoing, and to inhibit the indtitution of drike suits. Plastic
Packaging Corp. v. Sun Chem. Corp., 136 F.Supp.2d 1201, 1203 (D.Kan.2001) (citing Farlow v.

Peat, Marwick, Mitchell & Co., 956 F.2d 982, 986 (10th Cir.1992)). At the same time, Rule 9(b) is
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considered together with Rule 8, which cdls for pleadings to be smple, concise, and direct. 1d. (Citing
Schwartz v. Celestial Seasonings, Inc., 124 F.3d 1246, 1252 (10th Cir.1997)). To survive amotion to
dismiss, an dlegation of fraud must “set forth the time, place, and contents of the fase representation, the
Identity of the party making the fa se satementsand the consequencesthereof.” Id. (citing Lawrence Nat'l
Bank v. Edmonds, 924 F.2d 176, 180 (10th Cir.1991)). “In other words, the plaintiff must set out the
‘who, what, where, and when' of the dleged fraud.” Plastic Packaging Corp., 136 F.Supp.2d at 1203.
See also United Satesex rel. Smith v. The Boeing Co., 2006 WL 542851, at *3 (D. Kan., Feb. 27,
2006).

Plaintiff Thompson. Thecourt findsplaintiff Thompson hasfailed to dlege her damsfor deceptive

or fraudulent business actswith particularity asrequired by Rule 9(b). The Amended Complaint dlegesthat
plaintiff Thompsontook her vehicle to an unspecified Jffy L ube franchisee onanunspecified date. Doc. 37
a Pp. 20-21. The complaint does not say where the store waslocated. The complaint arguably contains
an inference -- dthough not an explicit dlegation -- that employees of this Jffy Lube franchise negligently
placed the wrong all filter on plantiff’s car, thereby damaging the engine. Seeld. a 157 (“The manager
a Schofield [9¢] dtated that Jffy Lube placed the wrong all filter onthe vehicle....”). The complaint further
dlegesthat onfourteen other unspecified occas ons, at what presumably wasthe same unspecified Jffy Lube
franchise, “ Thompsonwould patron[sic] Jffy Lube’ and “was pressured to purchase more and more * add-
on' sarvices” Id. at 60. Technicians would “often” recommend add-on items, and plaintiff in fact
purchased add-on items eeven times, which she would not have done “but for the system Jiffy Lube
initiated, dictates, and trains dl managersto follow.” 1d. “Thus, the plantiff has been aggrieved, injured,

and damaged.” 1d.
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The complaint does not say what add-on items were purchased by plaintiff. It says nothing about
what the technicians said or represented to her. Although thecomplaint dlegesesewhere (i.e, indiscussng
classactiondlegations) that Jffy L ube employees often recommended unnecessaryitemsto customersand
made mideading representations about the need for service, it contains no particular dlegation that anyone
did so on any occasion involving plaintiff Thompson. Cf. K.S.A. § 50-626(b)(9) (it is a deceptive act to
fdsdly sate, knowingly or with reason to know, that services, replacements or repairs are needed). Nor
doesit identify any other particular misrepresentations or mideading statements made to Thompson.  Cf.
K.S.A. 8§ 50-626(b)(1)(A) (deceptive act to knowingly state that property or services have benefits that
they do not have) & K.S.A. 8 50-626(b)(2) (deceptive acts include the willful use, in any ora or written
representation, of exaggeration, fasehood, innuendo or ambiguity as to a materid fact). There is no
dlegationthat anyone mided M's. Thompsonby representing that Jffy Lube technicians were “certified” or
that she incurred any damage related to sucharepresentation. Cf. Finstad v. Washburn Univ., 252 Kan.
465, 472, 845 P.2d 685 (1993) (students were not aggrieved by publication of fdse statement). The
complant dlegesthat Ms. Thompsonwas* pressured” to purchaseadd-onitemsbecause technicians would
recommend theitems. Doc. 37, 160. A vague assertion of being “pressured”’ to purchase“add-on items’
fallsto meet Rule 9(b) and does not show aright to relief under the Kansas Consumer Protection Act.

The Amended Complaint likewise fals to stisfy Rule 9(b) with respect to Ms. Thompson's
dlegations rdaing to the payment of environmenta feesor shop fees. The complaint containsno dlegations
about when or where plaintiff Thomjpson was charged such fees, except that it occurred a “a Jiffy Lube
franchisee’ both beforeand after December of 2004. Cf. Fed.R.Civ.P. 9(f) (dlegations of time and place

are materid). The complaint does not explain how plantiff was “required’ to pay the feesand -- more
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importantly insofar as Rule 9(b) is concerned -- does not explain how charging such fees qudified as a
deceptive act or practice under the KCPA. Cf. In re Universal Service Fund Telephone Billing
Practices Litigation, 300 F.Supp.2d 1107, 1150 (D. Kan. 2003) (complaint explained that Sprint
misrepresented the nature of a surcharge as alegdly-required * pass-through” charge by designating it asa
tax or regulatory charge). The introduction in the Amended Complaint alegesthat JLI “does not disclose
these [shop] feesto consumersprior to the serviceto thar vehicles,” Doc. 37 at 1 3, but no such alegation
Is made specificdly pertaining to Ms. Thompson. Again, there are no dlegations about what materid facts
were misrepresented or omitted insofar as plaintiff Thompson is concerned. Plaintiff’s alegation that JLI
entered into a settlement agreement under which it agreed it would not charge “environmentd fees’ does
not, sanding aone, show it was a deceptive act or practice under the KCPA for JLI to charge Ms.
Thompson such afee. Thebasisfor Ms. Thompson's claim that defendant’ s actions congtituted deceptive
actsor practicesis not apparent fromthe complaint.2 In sum, the dlegations inthe Amended Complaint fail

to saisfy the particularity requirement of Rule 9(b).*

3Byway of contrast, inBayhyllev. Jiffy Lube International, Inc., CaseNo. CJ-2002-353 (Digt.
Ct. Cherokee Co., Okla.) -- the classactiondluded to in the Amended Complaint -- the plaintiffs dleged
among other things that the “environmental fees’ charged by defendant purported to be a legitimate
governmenta or regulatory charge when in fact there was no such lawful regulatory charge, and that the
defendant misrepresented the price of its oil change service and breached a contract with its customer by
adding a charge for an environmenta fee to the advertised base price of an oil change. See Doc. 42,
Attach. 6, Pp. 3-4.

4 JL1 d'so contends plaintiff’ sshop feedams should be dismissed under Rule 9(b) because JLI has
no control over the fees charged by its franchisees. The Amended Complaint, however, aleges that JL |
“has directed its company stores and franchisees to charge the illegd fees as part and parcd of its POS
system.” Doc. 37, 1145. If further alegesthat JLI requiresthese storesto useits POS system. Id. These
dlegations, which the court must accept as true for purposes of amotion to dismiss on the pleadings, are
sufficient to overcome JLI's argument that it has no control over the charging of such fees.
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FAantiffs firsd cause of action for violation of consumer protection laws contains numerous other
dlegations inadditionto those oecificaly mentioned above, indudingdlegationsthat the defendant engaged
in “mideading advertiang,” “recommend[ed] unnecessary repairsto [] vehicles,” made * misrepresentations
and no-disclosures ... of the materid facts,” and “represented that its technicians are trained and certified”
but in fact provided them with substandard training. Doc. 37, Pp. 30-32. None of these allegations,
however, are tied infactudly in any way to Ms. Thompson's clam for aviolation of the KCPA. Assuch,
and for the reasons stated above, the court finds defendant’ s motionto dismissMs. Thompson’sdamsfor
violation of consumer protection laws should be granted for falure to comply with Fed.R.Civ.P. 9(b).
Moreover, insofar as plaintiff attempts to assert these same allegations of fraudulent or deceptive conduct
under other theories, such as negligence or unjust enrichment, the court concludes that Rule 9(b) likewise
requires the dismissal of any such daims. If plaintiff intends to assert a clam based upon fraudulent or
deceptive conduct, Rule 9(b) requires her to set forth with particularity the circumstances congtituting the
fraud or deception.

Plaintiff McFadgon. The Amended Complaint’s alegations relating to plaintiff Terrence

McFadgon’s consumer protection clams likewise fail to satisfy Rule 9(b). Cf. Metropolitan Property &
Cas. Ins. Co. v. Bdl, 2005 WL 1993446 (6" Cir., Aug. 17, 2005) (Rule 9(b) applies to daims under
Tennessee Consumer Protection Act). As noted above, Mr. McFadgon alleges that during a June 2005
vigt to a company-owned Jffy Lube outlet, technicians fasdy told him he needed what the complaint
describes only as*“additiona services’ beforethetechnicians could change hisail. If hedid not receivethese
additiona services, the technicians represented, his ail would burnat an accel erated rate and would damage

his engine. Doc. 37, 11 62-64. Plaintiff clams he later learned this additiond service was “ unnecessary
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based on the year of histruck.” Id. at §64. The Amended Complaint never identifiesthe additiona service
recommended and performed by the technicians. It thus falls to set forth the contents of the dleged fdse
representation as required by Rule 9(b). See Plastic Packaging Corp., 136 F.Supp.2d at 1203. It aso
contains no factua support or explanationfor the alegationthat the service was “ unnecessary based on the
year of the truck.” See E.F.W. v. St. Sephen’s Indian High School, 264 F.3d 1297, 1306 (10" Cir.
2001) (the court will not accept bare conclusons that are unsupported by any factud dlegations). Given
the ambiguity in determining whether any form of preventive maintenance was “unnecessary,” Rule 9(b) in
this context requires the plaintiff to provide a short and plain explanation of how or why the technicians

representations concerning the benefits or need for the service were false or mideading. Cf. Williamsv.
WMX Technologies, Inc., 112 F.3d 175, 178 (5" Cir. 1997) (Rule 9(b) is context-specific). Plaintiff’s
alegations need not be extensive, but they must disclose the basis for the clam of fraud or deception. See
In re GlenFed, Inc. Securities Litigation, 42 F.3d 1541, 1548 (9™ Cir. 1994) (“To dlege fraud with
particularity, aplantiff must set forth more than the neutra facts necessary to identify the transaction. The
plantiff must set forth what is false or mideading about a statement, and why it is fase”). Absent such
alegations, Mr. McFadgon's consumer protection claim fails to state with particularity “the circumstances
condtituting fraud or mistake....” Fed.R.Civ.P. 9(b). Accordingly, defendant’s motion to dismiss plaintiff
McFadgon’s consumer fraud clams will be granted.

Plaintiffs Reguest to Amend the Complaint.

Faintiffs say if the court finds the complaint deficient it should allow theman opportunity to amend
ther dams. Rule 15(a) provides in part that “leave [to amend] shal be fredy given when justice 0

requires.” Fed.R.Civ.P.15(a). “Refusngleaveto amendisgenerdly only justified upon ashowing of undue
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dday, bad faith or dilatory motive, falure to cure deficienciesby amendments previoudy allowed, or undue
prejudiceto theopposing party, or futility of amendment, etc.” Castleglen, Inc. v. Resolution Trust Corp.,
984 F.2d 1571, 1585 (10th Cir.1993) (citing Foman v. Davis, 371 U.S. 178, 182 (1962)). Addefrom
the issue of whether amendments to the complaint would be futile -- which the court addresses below --
none of the grounds that might justify adenia of leave to amend have been shown to exist here.

B. Motion to Dismiss for failure to state a claim for relief - Rule 12(b)(6).

JLI dso moves to dismiss the Amended Complaint under Rule 12(b)(6) for fallureto state aclam
upon which relief can be granted. JLI first argues thet dl of the acts complained of occurred at Jffy Lube
franchisees rather than JLI company-owned stores. Doc. 42 at p. 14. JLI saysitisnot vicarioudy ligble
for the acts of itsfranchiseesbecausethey are not JLI s agents and because plaintiffs have shown no other
bassfor holding it responsible for the franchisees conduct. In support, JL1 submitsacopy of its standard
franchise agreement and accompanying affidavits. It points out the agreement says the franchisees are
independent contractors with the right to complete control and direction of the franchised center -- subject
to certain conditions -- and that no agency relationship is created by the agreement. Asfor plaintiffs clam
that JL1 isdirectly liable for the franchisees dleged consumer fraud, JLI arguesthiswould require plaintiffs
to “point to some statement, practice, or act directly perpetrated by JLI with the intent to decelve the
franchisees consumers” which JLI mantainsthey have not done. 1d. at p. 19. Withregard to dlegations
of negligent work on customer vehicles by the franchisees, JLI saysit has no common law duty to protect
its franchisees customers by ensuring that the franchisee’ s employees are properly trained.

Inresponse, plantiffsfirsgargue LI isresponsible for the aleged violaions of the KCPA, regardiess

of whether or not the franchisees are JLI agents, because JLI “directs deceptive practices by using its
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economic and contractual dout to force its franchisees to commit deception.” Doc. 44 at p. 16 (citing
Sate v. Cottman Transmission Sys,, Inc., 86 Md.App. 714, 726, 587 A.2d 1190 (Md. App. 1991)).
Faintiffs make various other arguments aswell. The following is asserted under the heading, “Jffy Lubeis
Ligble for its Own Negligence and is Vicarioudy Liable for the Acts of its Franchisees’:

Fantiffs have aleged that the defendant isliable for itsnegligence. For that

reason, plaintiffs have not aleged that the franchisees are agent [Sc] of the

defendant. To the extent that liability rests upon this principle, the

franchisees are actually agents of the defendant. Franchisees are dso

apparent agents of the defendant. The issues of whether the defendant

owes aduty to customers and whether the defendant is vicarioudy ligble for

the acts of itsfranchiseesturn onthe same inquiry: what does the defendant

actudly control?
Doc. 44 a p. 20. Plaintiffs subsequently assert “there is no issue as whether [sic] there is an agency
relationship.” 1d. Under the heading “Case Law Shows that Jiffy Lube Owed a Duty to Third Parties and
is Vicarioudy Liable for the Acts of its Franchiseesiif the Issue Arises,” plantiffs cite a number of cases
holding franchisors vicarioudy lidble for acts of franchisees due to the former’s right of control over the
actions causing injury. Plaintiffs argue these cases show “that Jffy Lube would be liadble under avicarious
lidbility theory.” Id. at 26. In afootnote, however, plaintiffs gate: “Again, plaintiffs have not advanced a
vicarious ligbility theory. Plaintiffs contend that the defendant is lidble for its negligence” 1d., n.13. Sill
later, plantiffs Sate that “the control exerted by the defendant dearly causesthe defendant to be vicarioudy
lighle for the acts of its franchisees” 1d. a 32. Findly, plaintiffs argue JLI is liable for the acts of its
franchisees under the doctrine of gpparent authority, noting “[a]t least one plaintiff believed that he visted

Jffy Lube, Inc.” 1d. at 28.

The court has not been helped in this ingance by plaintiffs confusng and contradictory
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representations about direct and vicarious ligbility. Moreover, itisunclear whether theplaintiffsdisputeJLI’s
assertionthat the Jffy Lubeoutlet vistedby Mr. M cFadgonwas actudly afranchisee-owned store, contrary
to the dlegationinthe complaint that it wasa JL1 company-owned store. Plantiffsrespondtothisallegation
only tangentidly, ina sectionof thar brief discussng apparent authority, wherein they state: “M cFadgonwas
actudly told upon inquiry [] that the location that he visited was a corporate owned store. As such, Mr.
McFadgon dleged in this lawsuit that he vigted a corporate owned store.” Doc. 44 at p. 29. The brief
does not disclose the extent of any inquiry by counsd into the truth of the alegation.

Onamotionto dismisspursuant to Rule 12(b)(6), the purpose of the motionisto test the sufficiency
of the alegations within the four comers of the complaint after taking those alegations as true. Mobley v.
McCormick, 40F.3d 337, 340 (10th Cir.1994). Theissueisnot whether theplaintiff will ultimately prevall,
but whether he or she isentitled to offer any evidenceto support the clams. Scheuer v. Rhodes, 416 U.S.
232, 236 (1974). In consdering the legd sufficiency of a complaint, the court must accept the dlegations
in the complaint as true and must draw any reasonable inferences therefrom in the light most favorable to
the plantiff. But the court will not accept bare conclusions that are unsupported by any factud dlegations.
SeeE.F.W. v. S. Sephen’ sIndian High School, 264 F.3d 1297, 1306 (10" Cir. 2001). Nor isthecourt
bound by unwarranted inferences or legd conclusions set forth in a complaint. See also Hackford v.
Babbit, 14 F.3d 1457, 1465 (10" Cir. 1994).

The complaint dleges that Mr. McFadgon visited a JLI company-owned store. Under Rule
12(b)(6) the court accepts that dlegationastrue for purposes of the ingant motion. Accordingly, the court
rgects JLI's argument that it cannot be liable for the actscomplained of by Mr. M cFadgon because those

actionsweretaken by franchissemployees. Theactionsadlegedly occurred a aJL | company-owned outlet,
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and it is reasonable to infer that the actions were taken by agents of JLI in the scope and course of thar
employment. TennesseeFarmersMut. Ins. Co. v. American Mut. Liab. Ins. Co., 840 S.W.2d 933, 937
(Tenn. Ct. App. 1992) (doctrine of respondeat superior serves to make an employer vicarioudy lidble for
torts committed by its employee when that employee was acting within the scope of his employment);

Brillhart v. Scheler, 243 Kan. 591, 593, 599, 758 P.2d 219 (1988) (Under the doctrine of respondesat
superior, one individud is held responsble for the negligence of another when a magter/servant or
employer/employee rdaionship exists). Moreover, plantiffsarguethat JLI may beliable under the doctrine
of apparent authority, asserting that Mr. McFadgon “believed that he visted Jiffy Lube, Inc.” Doc. 44 a
p. 28. Under generd agency principles, vicarious liability may be imposed on a franchisor for the acts of
Its franchisee under the theory of apparent or ostensible agency. See 62B Am. Jur.2d, Private Franchise
Contracts 8§ 299 (2005). To recover under such a theory, most states hold that the plantiff must show:
(2) that the franchisor acted in a manner that would lead a reasonable personto conclude that the operator
and/or employees of the franchise were employees or agents of the defendant; (2) that the plaintiff actudly
believed the operator and/or employees of the franchise were agents or servants of the franchisor; and (3)
that the plaintiff thereby relied to his or her detriment upon the care and skill of the alegedly negligent
operator and/or employees of the franchise. Seeid., § 300. Assuming for the moment that Tennesseelaw
would govern plaintiff McFadgon's claim, it is clear that Tennessee would recognize ligbility under the
doctrine of apparent authority upon a proper showing. See Franklin Distributing Co., Inc. v. Crush
Intern. (U.SA.), Inc., 726 S.\W.2d 926, 930 (Tenn. App. 1986). Defendant hasnot explainedwhy plaintiff
could not possbly prove such a theory. Faintiff could conceivably prove facts to support a finding that

defendant JL1 is responsible for the conduct of the franchisee visited by Mr. McFadgon, if indeed it was a
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franchisee-owned store. Accordingly, the court rgjects JLI's contention that it is entitled to dismissd on
these grounds.

Asfor Ms. Thompson's dams, the actions complained of were dlegedly done by employees of
a Jffy Lube franchisee, not a company owned sore. As plaintiffs point out, there is widespread case law
holding that a franchisor may be vicarioudy ligble for the acts of its franchisees if the former controlsthe
particular ingrumentdity that caused harmto the plaintiff -- inother words, if the relaionship between them
Isthat of principal and agent. Asone generd treatise notes:

A privatefranchisor may be ligble for acts of afranchiseewhenthe actua
relaionship between them is that of principd and agent or master and
savant. A franchise agreement, without more, does not make the
franchisee an agent of the franchisor.

The declarations of the parties in the agreement respecting the nature of
the relationship created thereby are not controlling, however, and, aswith
contracts generdly, the writings must be considered as a whole. Thus,
dthough franchisors frequently insert language into a franchise agreement
declaring that the rdl ationship isthat of independent contractorsand not that
of agent and principd, joint venturers, or partners, such language will not
immunize the franchisor fromliability to astranger to the agreement. When
a contract establishes an independent contractor relationship, rather than
an agency relationship, and does not grant control over the details of the
contractor's work, then evidence must be produced to showthat, despite
the contract terms, the true rdaionship between the parties gave the
dleged principd aright of control.

62B Am. Jur.2d, Private Franchise Contracts8 297 (2005) (footnotes and citations omitted). Although
plantiffs state at one point they are not claiming there was any agency relaionship between JLI and its
franchisee, plaintiffs theory of liability is clearly premised upon JLI's asserted control over the actions of
its franchisee. The same treatise referred to above summarizes the case law pertaining to control by a

franchisor asfollows:
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In the franchisor context, the existence of a principd-agent reationship
depends on the nature and extent of control and supervision retained and
exercised by the franchisor over the method or detalls of conducting
day-to-day operations. A franchisor may behdd vicarioudy ligble for the
tortious conduct of itsfranchisee only if the franchisor has control or aright
of control over the daily operation of the specific aspect of the franchisee's
businessthat isdleged to have caused the harm. At the same time, courts
are generdly mindful that a franchisor does have a legitimate interest in
retaining some degree of control in order to protect the integrity of its
marks. Retaining certain rights such as the right to enforce standards, the
right to terminate the agreement for fallure to meet standards, the right to
ingpect the premises, the right to require that franchisees undergo certain
training, or the mere making of suggestions and recommendations does not
amount to sufficient control. Thus, the tandardized provisions commonly
included in franchise agreements specifying uniformaudity, marketing, and
operational requirements and a right of ingpection do not establish a
franchisor's control or right to control the daily operations of the franchisee
aufficient to give rise to vicarious lighility for dl purposes or as agenera
matter. Indecidingwhether thefranchisor'sactionsgiverisetoalegd duty,
courts typicadly draw didinctions between recommendations and
requirements.

Id. § 298 (footnotes and citations omitted). See also Herbert B. Chermside, Jr., Annotation, Vicarious
Liability of Private Franchisor 81 A.L.R.3d 764 (1977) (a number of cases have held that a private

franchisor may belidble for acts of itsfranchisee whenthe rdaionship betweenthemisthat of principd and

agent or master and servant).

Although no Kansas cases onpoint have been found, Kansas courts would dmost certainly apply
genera agency principles -- including respondesat superior -- if it were shown that a franchisor had control
or aright of control over the daily operation of the specific agpect of the franchisee’ s business that allegedly

caused harm.> Cf. Bair v. Peck, 248 Kan. 824, 829 811 P.2d 1176 (Kan. 1991) (the common law

5 The court rejects plantiffs suggestionthat Kansas would apply a different rule based upon State
of Maryland v. Cottman, 86 Md.App. 714, 587 A.2d 1190 (1991). In Cottman, the court said indicta
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doctrine of vicarioudy liability has long been a part of Kansas negligence law); Restatement (2d) of the
Law of Agency, 8 1 (agency results from the manifestation of consent by one person to another that the
other shall act on his behdf and subject to his control, and consent by the other so to act). Seealso Allen
v. Greenville Hotel Partners, Inc., 409 F.Supp.2d 673, 678 (D. S.C. 2006) (goplying right-of-control
test to determine whether franchisor vicarioudy ligble under South Carolinalaw); Wu v. Dunkin’ Donuts,
Inc., 105 F.Supp.2d 83, 87 (E.D. N.Y. 2000) (survey of various other states applying samerule).

The complaint dlegesthat JLI “dictates each aspect of the sdlesand operationof company owned
stores and franchisees.” Doc. 37, § 2. It asserts that JLI “ingructs dl managers, regardless of company
owned or franchise owned store, onhow to operate,” and that all of the franchises“implement]] the training
techniques mandated by [JLI].” It further asserts that JLI provides detailed directions to franchisees, that
the franchisee “is given virtudly no discretion in performing its operations,” and that JLI “controls the
operaionsthet led [to] the plaintiffs Complaint.” 1d., 144. Pantiffsfurther dlege that JL1 has directed
its franchisees to charge illega environmental or shop fees as part of its mandated Point of Sae computer
software. 1d., 145. Althoughitisclear fromthe briefsthat JL1 disoutes the foregoing dlegeations, the court
must accept them as true for purposes of ruling on a Rule 12(b)(6) motion to dismiss.

Although plaintiff Thompson's dlegations rdaing to JLI’s control are somewhat vague, they are

aufficient to preclude JLI' s genera assertion that it cannot possibly be liable for the acts of its franchisees.

that an agency relationship did not exist because there was no evidence that the franchisee had a duty to
act primarily for the benefit of the franchisor. Seeid., 734-35. The franchisor was neverthdess liable, the
court said, because it had “direct[ed] deceptive practices by using its economic and contractual dout to
force its franchisees to commit deception....” Id. at 726. It is not clear to what extent this differsfromthe
“right to control test” discussed above, but the court concludes Kansas would likdy apply the control test
applied by most states.
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As indicated above, JLI'sliability for such acts under this theory depends on whether JLI had a sufficient
right of control over the specific aspect of the franchisee’ sactions fromwhichMs. Thompsonallegestortious
harm. Plaintiff has dleged such control with repect to a least some of her clams. For example, plantiff
dlegesthat JL1 controlled the traning of itsfranchisees technicians and that itsnegligent training proximatey
caused damage to plantiff’s vehicle. For purposes of a motion to dismiss under Rule 12(b)(6), that is
aufficient, regardless of whether JLI" sfranchise agreement statesthat the franchisee retains respongbility for
suchmatters. Although the terms of the franchise agreement may be highly probative evidence on theissue
of control, the agreement alone does not preclude the possbility that the parties actualy operated under a
different arrangement. Cf. J.M. Shell Qil Co., 922 SW.2d 759, 764 (Mo. 1996) (franchise agreement
disdaming any agency rdationship was not dispostive). In making this determination, the court has
excluded from congderationthe affidavitsand other exhibits submitted by JLI inconnectionwithits maotion.
Consderation of such materidswould obvioudy be gppropriate only on amotion for summary judgment
pursuant to Fed.R.Civ.P. 56, whichJLI hasnot asserted, and which would require that the plaintiff first be
given notice and an adequate opportunity for discovery.

As noted previoudy, the court is granting defendant’s motion to dismiss plaintiffs consumer
protection clams on the basis of Rule 9(b). As such, plaintiffs dlegations are not sufficient to show JLI's
lighility with respect to any such clams. But the above discussion aso shows that amendment of the
complant to correct such deficiencies would not necessarily be futile. If plaintiffs are able to dlege acts of
consumer fraud with particularity as required by Rule 9(b), they could concelvably produce facts to show
that defendant JL1 isliable for such acts by its franchisee,

Asfor plaintiffs legd theories other than consumer fraud, the dlegations inthe complaint pertaining
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to the two named plantiffs are distressngly sparse. Only a brief portion of the 36-page First Amended
Complaint is devoted to the two named plaintiffs. Other than Ms. Thompson's dlegation that a Jffy Lube
technicianput the wrong ail filter on her car, the court is unable to identify any particular dam of negligence
onbehdf of either plaintiff. Although the complaintisfilled withamultitude of genera alegationsabout JLI's
methods, hardly any of them aretied in factudly to the two plaintiffs. Cf. P.W. v. Kansas Dept. of SRS
255 Kan. 827, 831, 877 P.2d 430 (1994) (The plaintiff is required to prove the existence of a duty owed
to himor her by the defendant). Plaintiffs argue that “the defendant’ s system (for instance, labor practices,
training, pressure to increase car countsand concentrateon‘ DOB,’ combined with the ‘jiffy’ concept) has
caused damages to the vehicles of consumers” Doc. 63 a p. 4. But this sort of vague indictment of “the
Jffy Lube system” falsto establish the existence or breach of any specific legd duty owed by JLI to the
plaintiffs. Nevertheless, as noted above, if the plaintiffs can prove facts showing that JL1 retained the right
to control dl aspects of the conduct of the franchisees, asthey clam, plaintiffs could then establish JLI's
lidhility for the conduct of its frachisees. Accordingly, the court will deny JLI's Rule 12(b)(6) motion to
dismissinsofar asit based upon JLI's asserted non-liability for any actions of Jffy Lube franchisees.

C. Shop Fee Claims - Rule 12(b)(6).

JLI dso contends the plaintiffs “shop feg” daims should be dismissed, or at least stayed, because
these clams were released in a nationwide class action settlement in the state courts of Oklahoma. Doc.
42 a p. 23(citing Bayhyllev. Jiffy Lube International, Inc., No. CJ-2002-352 (Digt. Ct., Cherokee Co,
Okla)). Although the court has aready determined that these claims must be dismissed pursuant to Rule
9(b), defendant’ s additiona argument will be addressed to ascertain whether any attempt by plantiffsto re-

dlege the daims would be futile.
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JLI contends Ms. Thompson was a member of the settlement class and that she and other class
membersreleased dl of thar past or future dams againgt JLI rdating to environmentd fees“or amilarly
named fees.” Doc. 42, p. 23. Asfor plaintiff McFadgon, defendant points out that the Amended Complaint
doesnot dlege he pad any environmenta or shop fees. Evenif he had, defendant argues, his dams have
asobeenrdeased. Id. a p. 24. In support of this argument, defendant has submitted various records,
incdluding the Oklahoma Class Settlement Agreement, the Final Approva Order and Judgment of Dismisd,
and a “Vehide Service History Report” for Ms. Thompson. (Def. Exhs. 2-B, 2-E, 7-A). In response,
plaintiffs argue the pendency of anaction in state court action is no bar to proceedings concerning the same
matter in federa court. Doc. 44 at p. 35 (citing Colorado River Water Conservation Dist. v. United
Sates, 424 U.S. 800 (1976). They further argue the state court judgment has no preclusive effect because
it ison apped. 1d. Ladly, plantiffs say the complaint clearly aleges that Ms. Thompson was charged
“shop fees’ after the settlement in the Oklahoma action, that JLI is respongible for those shop fees, and
“[t]hus, any class or individud dams aisng after December 1, 2004 [the date of the judgment in the
Oklahoma gtate action] should not be stayed or dismissed.” Id. at 35-36.

Fantiffs have falled to rebut the defendant’ sarguments. Plaintiffs invocation of theColorado River
abstentiondoctrine overlooksthe fact there is now afind judgment incorporating the class action settlement
agreement. Def. Exh. 2-E. Seee.g., PrincessLida of Thurnand Taxisv. Thompson, 305 U.S. 456, 466
(1939) (“both the state court and the federa court, having concurrent jurisdiction, may proceed with the
litigation at least until judgment isobtained in one of them which may be set up asresjudicata in the
other.”). Moreover, thefact that the Oklahoma judgment isbeing appeaed would not prevent gpplication

of resjudicata principles. See Phelpsv. Hamilton, 122 F.3d 1309, 1318 (10" Cir. 1997) (“the Kansas
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courts have adopted the now-mgority view regarding the pendency of appeals whichprovidesthat the fact
that anappedl is pending ina case does not generdly vitiate the res judicata effect of ajudgment.”) [citations
omitted]. Seealso 18 C. Wright, A. Miller & E. Cooper, Federal Practiceand Procedure84433 (1981)
(noting established rule in federd courtsis that afind judgment retains dl of its resjudicata consequences
pending decisionof the appedl). And plaintiffs argument that the shop fee daims cannot be barred because
they arose after entry of the Oklahoma judgment smply ignores defendant’ s contentionthat the settlement
agreement included arelease of dl present and futureclams. Doc. 42 a p. 23. In sum, plaintiffs put forth
no viable response to defendant’ s argument that the shop fee claims are precluded by the class settlement
agreement and the Oklahoma judgment.®

The court ordinarily does not consider afirmative defenses -- such as res judicata, accord and
satisfaction, or waiver -- on a motion to dismiss under Rule 12(b)(6), athough it may do so in some

circumstances.” Plaintiffs failureto squardly confront theissue makesit aclose question whether themotion

® The Bayhylle Class Sdttlement Agreement included a class of customers who paid an
environmenta surcharge or other subgtantialy smilar fee charged by afranchisee of JLI sincethe inception
of suchafeeby thefranchisee. Def. Exh. 2-B, 13.4. Plaintiffs do not chalenge defendant’ s assertion that
Ms. Thompson was amember of this class. Under 1] 11 of the Settlement Agreement (dedling with class
members releases and protectionfromfuturelitigation), the classrel eased itsdaims againgt JL1 and agreed
to be barred and enjoined from asserting any of the released daims in any court. The released clams
included any cause of action, including known and unknown claims, that the class has asserted, could have
asserted, or “may in the future assert againgt [JLI1] thet refer or relate in any way to JLI's or any JLI
franchisee' s charging of an environmentd surcharge or smilar fee” It further provided that members of
the classfuly, findly, and forever settle and release dl suchcdams “known or unknown,” “whichnow exist
[or] may heresfter exidt,...” Id., 111.1(b). The class did not waive any daims againgt any franchisee of
JLI. §11.4. A judge of the Cherokee County Didtrict Court subsequently approved the Settlement
Agreement and incorporated it in a find order which enjoined members of the class from indituting any
action involving reased claims. Def. Exh. 2-E. The order was entered December 1, 2004. 1d.

" The court may consider an affirmative defense on a 12(b)(6) motion when the complaint itsglf
showsonitsfacethe existence of the defense. See Bullingtonv. United Air Lines, Inc., 186 F.3d 1301,
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to dismiss these claims should be granted based solely on the complaint, the Class Settlement Agreement,
and the Oklahoma court’ sjudgment of dismissd. Neverthdess, it is possible that matters outsde of these
documents could have a bearing on application of defendant’s afirmative defense or defenses. Cf.
Worldcom, Inc. v. Graphnet, Inc., 343 F.3d 651 (3 Cir. 2003) (affirmative defenses could not be
resolved without further development of the record); United Satesv. Lewis, 411 F.3d 838, 842 (7th Cir.
2005) (it is premature to grant amotionto dismissbased on an affirmative defense unless the dlegations of
the complaint set forth everything necessary to stisfy the afirmative defense). The court notes that JLI has
been less than specific about the particular afirmative defense uponwhichit relies-- referring only generdly
to “the preclusive effect” of the settlement -- and has not discussed the e ements of itsdefense or how they
apply tothefactsin the complaint. For example, JL1 hasnot addressed the specific language of the release
pertaining to an “environmenta surcharge or other similar fee,” and whether that languege necessarily
precludes a dam based on the “shop fees’ dlegedly paid by Ms. Thompson. A complaint may not be
dismissed for falureto state adam unlessit appears beyond doubt that the plaintiff can prove no set of facts
in support of her clam which would entitle her to relief. Conley v. Gibson, 355 U.S. 41, 45-46 (1957).
Defendant has not demonstrated itsentitlement to dismissa under that standard. Assuch, thecourt will deny
defendant’ s motion to dismiss Ms. Thompson's shop feeclam pursuant to Rule 12(b)(6). Defendant has
accurately pointed out that Mr. McFadgon has not aleged that he was charged ashop fee; accordingly the
defendant’s Rule 12(b)(6) motion will be granted with respect to any “shop fee clam” by plantiff

McFadgon. For the reasons previoudy indicated, the court will grant plaintiffs leave to amend their

1311 n.3 (10" Cir. 1999).
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complaint relating to these clams.

D. Class Certification.

JLI next arguesthat plaintiffs class action dlegations should be dismissed.  Although recognizing
that a court does not generdly consider such issues outside of amotion to certify the class, JL1 arguesthe
court should do so here because severa factors make class cartificationinappropriate. For example, JLI
contends the proposed class of dl Jiffy Lube customers since 1997 is overly broad, pointing out that such
aclasswould likdy incdludeover 100 million people. It further contendsa proposed subclass of individuas
“who dlege ther vehicle was damaged” is an improper “fail safe’ class whose membership cannot be
ascertained without a determination on the merits. Such a definition is dso too amorphous to identify class
members, JLI contends, asis the proposed subclass of individuas who were asked to purchase “ancillary
items” Ladtly, JLI argues that individua questions of fact predominate over common ones, and that the
prospect of applying the consumer fraud laws of fifty different states makes the proposed class action
unmanageable, dl of which makes class certification under Rule 23(b)(3) ingppropriate.

Thelocal rulesof this court provide that the plaintiff shall file a separate motionfor class certification
within 90 days of the filing of the complaint unless the court otherwise extends the period. D.Kan.R.
23.1(b). SeealsoFed.R.Civ.P. 23(c)(1)(A) (the court must at anearly practicable time determine by order
whether to certify the action). In this instance, the Magistrate Judge has adopted a schedule for the
determination of class action issues. No party has objected to that schedule, and the court sees no
compelling reason to deviate from it. The court therefore declines to address the merits of the class
catification issue a thistime. See Briggs v. Aldi, Inc. (Kansas), 218 F.Supp.2d 1260, 1265 (D. Kan.

2002). The court will address such issues upon the filing of amoation to certify.
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E. Failureto Join Necessary and Indispensable Parties - Rule 12(b)(7).

JLI next argues the Amended Complaint should be dismissed pursuant to Rule 12(b)(7) because
plaintiffs faled to join any of JLI's franchisees as defendants, and the franchisees are necessary and
indispensable parties under Rule 19. JLI contends the franchisees are the oneswho dlegedly charged shop
fees, exerted sales pressure, and provided the services about which the plantiffs complain. Noting that
plantiffs are seeking injunctive relief to stop such activities, JL1 argues complete relief cannot be granted
without the franchisees. Citing Gillisv. McDonald' s Corporation, 1992 WL 236891 (E.D. Pa., Sept.
10, 1992). Moreover, JLI contends the business interests of the franchisees would be impaired by a
determination of plaintiffs clams because plaintiffs seek an injunction that would change the way the
franchisees operate. JLI argues it too would suffer prgjudice in the absence of the franchisees because
plaintiffs “seek to impose liability on JLI for actsthat L1 neither conducted nor controlled.” Doc. 42 at p.
35.

Pantiffs say their dlegations are directed towards JLI and that no other partiesare necessary. They
argue complete relief can be granted without the franchisees because “the defendant sets dl policies and
procedures and the franchisees just ‘do asthey aretold.”” Doc. 44 at p. 30. Plaintiffs say the franchisees
have not clamedaninterest that will beimpaired inthe lawsuit, and that evenif they did, thar interestswould
be adequately represented by JLI. Additiondly, plaintiffssay the franchissesare not indispensable parties.
They contend ajudgment without the franchiseeswould not be prgjudicia to JLI because “it isthe entity that
has set the wheds of deception in motion.” 1d. at 33. Paintiffs further argue that any remedy obtained in
the action can be fashioned s0 asto avoid prejudice.

Under Rue 12(b)(7), thecourt may dismissacasefor falureto join anecessary and indispensable
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party under Rule 19. See Citizen Band Potawatomi Indian Tribe of Okla. v. Collier, 17 F.3d 1292,
1293 (10th Cir.1994). The defendant bears the burden of producing evidence which shows the nature of
the interest possessed by an absent party and that such party's absence will impair the protection of that
interest. Id. at 1292. The defendant can meet its burden by providing affidavits of persons having
knowledge of these interests as well as other relevant extra-pleading evidence. 1d.

The Amended Complaint dlegesthat the Jffy Lube outlet visted by Mr. M cFadgonwas owned by
defendant JLI. As the court noted previoudy, the court accepts this alegation is accepted as true for
purposes of the ingant motion. Accordingly, there is no falure to join a necessary or indispensable party
insofar asMr. McFadgon' sdams are concerned, because if infact defendant JLI isthe owner of the outlet,
it would be the gppropriate defendant as to such clams.

Asfor Ms Thompson'sclams, plantiffs alege the events complained of occurred a a Jffy Lube
franchisee. Contrary to plantiffs suggestion, this franchisee has arather obvious interest in alawsuit that
challenges the franchise’ s methods of operation and seeks to dter the way it does business. Theinterests
of the franchisee would be directly and adversdy affected by ajudgment inplaintiff’ sfavor. Theinjunctive
relief requested by plaintiff would directly impact the franchiseeand would Sgnificantly affect the franchisee' s
agreement withJLI. Moreover, the court does not see how the injunctive requested -- anorder to prohibit
the deceptive conduct dlegedly engaged in by the franchisee -- could be granted in the absence of the
franchisee. The court concludes that an adjudication of plaintiff’'s daims in the absence of the franchisee
would, as a practical matter, impair its ability to protect itsinterests. Contrary to plaintiff’s suggestion that
theinterests of JLI and the franchisee are the same and that JL1 would necessarily protect the franchisee's

interests, the interests of these two entities may well be adverse to each other in some material respects.
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Additiondly, JLI contends the franchisee has acontractud obligation to indemnify JLI for damages arising
out of the franchisee' s actions, meaning the franchisee’ sinterests may not be fully protected by JLI, and that
further litigation may be forthcoming if the franchisee isnot joined. Cf. Gillisv. McDonald' sCorp., 1992
WL 236891, *2 (E.D. Pa., Sept. 10, 1992) (franchisee' s interest might be impaired in view of potentia
indemnity daim). Insum, the court concludesthe franchise owner of the outlet visted by Ms. Thompson --
identified by JLI as“R&P Group” -- meetsthe requirementsin Rule 19(a) of a personwho should bejoined
if feasble.

Rule 19(a) providesinpart that suchapersonshd| be joined if they are subject to service of process
and thar joinder will not deprive the court of subject matter jurisdiction. The court sees nothing in the
materids presented to suggest that the R& P Group would not be subject to service of processinthis action,
or that its joinder would deprive the court of subject matter jurisdiction.® Under such circumstances, “the
court shdl order that the person be made aparty.” Fed.R.Civ.P. 19(a). Accordingly, if plantiffs file an
Amended Complaint to curethe deficienciesintheir pleading, they shdl include the owner of the Jiffy Lube
franchise visted by Ms. Thomson as a party defendant.

V. Plaintiffs Motion to Determine Choice of Law.

Fantiffs have filed amotionasking the court “to determine that Kansas law gppliesto this matter” --

8 The minimd diversity requirements of § 1332(d)(2)(A) are met here, regardless of which state
or states R&P Group is a citizen of. See also § 1332(d)(8) (jurisdictiona provisons of CAFA apply
before or after entry of certificationorder). Moreover, thereisnothing to indicatethat morethan two-thirds
of the members of the proposed classes are citizens of Kansas. See 8§ 1332(d)(4)(i)(I) (circumstances
where court must decline to exercise CAFA jurisdiction).
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meaning to al daims of the putaive nationwide® dass of individuas who received services at Jffy Lube
company-owned or franchisee stores since January 1, 1997. Haintiffs contend “the interest of justice,
efficiency and case law dl support finding that the law of K ansas appliesto this matter,” notwithstanding that
the acts complained of occurred throughout the United States Doc. 45 at p.2. Inresponse, JL1 arguesthe
laws of each state where putative class membersreside mugt be gpplied, and that gpplicationof suchvariant
laws makes class cartification impossible. JLI believes the court should address the choice-of -law issue at
this time because “it pervades every dement of Rule 23" and should therefore be resolved prior to class
cetification. Citing In re Prempro Prod. Liab. Litig., 230 F.R.D. 555, 561 (E.D. Ark. 2005).
Insupport of their motion, plaintiffs note afederd court Stting indiversity will gpply the substantive
law of the forum state, indudingits choice-of-law rules, and they argue Kansas has a strong policy favoring
applicationof Kansaslawto nationwideclassactions, at least absent a showing of compelling circumstances.
Citing Shuttsv. Phillips Petroleum Co., 235 Kan. 195 (1984), aff'd in part and rev'd in part by
Phillips Petroleum Co. v. Shutts 472 U.S. 797 (1985). Pantiffsargueit would be condtitutiond to apply
Kansas law to the action so long as thereis no conflict betweenthat law and the laws of other states where
the chdlenged conduct took place. In their 85-page brief, plaintiffsreview the laws of each State asthey
pertain to dams for violation of consumer protection acts, negligence, unjust enrichment and punitive
damages, and they argue there is no materid difference between these laws and Kansas law. They
recognize there are some differencesin the consumer protection laws of various states, but they say thisis

irrdevant because “the defendant would be liable for deceptive practices under every statute if plantiffs

® Although the proposed classcontains no geographic limitation, the court infersfromplaintiffs brief
that the proposed class is based upon services received in any of the fifty States of the United States.
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alegations are true and proven” and thus “there is no true conflict regarding liability under the various
consumer protection statutes.” Doc. 45 at p. 75. Plantiffs believe goplication of Kansaslaw would satisfy
congtitutional requirements because JL1 has sgnificant contacts with Kansas and thousands if not millions
of class memberswereinjured in this State. Moreover, they say other States have applied their own laws
in nationwide class actions, and that the interests of fairness aswell as Congress intent in enacting CAFA
weighinfavor of goplying Kansaslaw to the action. Plaintiffscontend theK ansas Supreme Court’ sdecision
in Dragonv. Vanguard Indus., Inc., 277 Kan. 776 (Kan. 2004) shows“the trend of the Kansas Supreme
Court isto apply Kansas law to anationwide class action” because in that case the Court refused to sate
that lex loci delicti would govern the choice-of-law issue. Instead, the Court “provid[ed] detailed
parameters regarding the applicationof forumlaw,” thus showing it would gpply Kansaslaw to anationwide
class action regardless of the existence of aconflict. Doc. 45 a 77-78. Insum, plaintiffs argue the law of
Kansas should gpply to dl clamsin the action. Alternaively, plaintiffs argue in their Reply Brief the court
could apply the law of Texasto the action in view of the fact that JL1 was incorporated in that State. Doc.
62 at p. 13.

JLI takes issue with each of these arguments. It contends Kansas would apply lex loci delicti or
agmilar ruleto plaintiffs damsof negligence, consumer fraud and unjust enrichment. 1t challengesplaintiffs
assertionthat CAFA favors gpplication of Kansaslaw, pointing out that one of the abuses cited by Congress
inadopting CAFA wasthat State courtswere * making judgmentsthat imposether view of the law on other
States and bind the rights of the residents of those States.” 28 U.S.C. § 1711, note. JLI contends
gpplication of Kansas law to claims of out-of-state class members would be uncondtitutiona under Shutts

because Kansas lacks any ggnificant contacts with or interest in such daims, and because Kansas laws
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pertaining to these clams differ in materid respects from the laws of other states. JLI submits a series of
charts highligntingwhat it contends are the Sgnificant differencesinstatelaw. It contendsevery federd case
to have considered the issue hasfound Sgnificant differencesin state consumer protectionlaws suchthat the
differences preclude agpplication of a sngle state's law and/or render a nationwide class action
unmanagesble. Citing, inter alia, In re Bridgestone/Firestone, Inc., 288 F.3d 1012, 1018 (7*" Cir.
2002). JL1 saysthe courtshave aso noted differencesin state negligence laws, citing In re Rhone-Poulenc
Rorer, Inc., 51 F.3d 1293 (7" Cir. 1995), afact to whichthe Kansas Supreme Court aluded in Dragon.
Smilaly, defendant dams there are materid differences among state laws pertaining to dams of unjust
enrichment and punitive damages, which would preclude application of Kansas law to dams of putative
class members in other states. Findly, JLI argues there are differences in agency laws governing
franchisor/franchisee relationships that would a so preclude nationwide application of Kansaslaw. Insum,
JLI contends substantia differences in state laws such as those identified here have been found by nearly
al courtsto make nationwide class certification impossble. Doc. 54 at p. 27. Asfor plantiffs suggestion
that the court could apply Texaslaw, defendant arguesthereisno authority for gopplying the law of aforeign
jurisdiction to a nationwide class action and that such an application would be uncongtitutiond.

The choice-of-law issue presented by the parties may requireareview of the lawsof dl fifty States.
The court would not ordinarily undertake suchareview absent amotionto certify aclass, however, because
any opinionandyzing the differences between Kansas law and the law of other statesinthese circumstances
would be purely advisory in nature. Cf. In re Prempro, 230 F.R.D. 555 (E.D. Ark. 2005) (noting that
choiceof law issues mugt be addressed “ & the front end” of amotionto certify a class). Moreover, it would

be clearly ingppropriate to undertake such areview here given the court’ sruling onthe defendant’ smotion
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to dismiss. The court has granted a substantia portion of the motion to dismiss, with the proviso that
plantiffs will be given leave to amend their complaint. At thispoint, it unclear what plaintiffs may or may
not re-dlege inanamended complaint. As such, the court will refrain fromaddressing choice-of -law issues
pertaining to hypothetica clams of putative class members. The court will address such issuesif, as, ad
when an amended complaint has been filed and amoation to certify aclassis properly before the court.

V. Conclusion.

Defendant Jffy Lube Internationd’s Motion to Dismiss (Doc. 41) is GRANTED in Pat and
DENIED in Pat. Themation is granted with respect to Plantiffs daims of consumer fraud because the
complant falsto dlege the circumstances congtituting fraud with particularity asrequired by Rule 9(b). The
motion is denied insofar as it is based on JLI's asserted non-ligbility for the conduct of its franchisees.
Defendant’ srequest to dismiss plaintiff Thompson's“shop feg’ clam pursuant to Rule 12(b)(6) is denied,
but the motionis granted withrespect to any suchdamby plantiff McFadgon. Defendant’ smotion to deny
class certification is denied as premature. Defendant’s motion to dismiss pursuant to Rule 12(b)(7) for
falure to join anecessary party is denied, however, the court orders pursuant to Rule 19(a) that plantiff
Thompsonshdl join the owner of the franchisee visited by Thompson as a party defendant to any amended
complant filed by plantiffs. Plantiffs are granted 20 days from the date of this order to file an amended
complant.

Paintiffs Maotion for Leave to File Supplementa Exhibits (Doc. 67) is GRANTED.

Paintiffs Motion for an Order to Determine Choice of Law (Doc. 45) is DENIED as mocot &t this
time; the court will congder the motion in connection with atimey motion to certify acdassaction if oneis

filed.
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IT ISSO ORDERED this__ 13"  Day of June, 2006, a Wichita, Ks.

sWedey E. Brown

Wedey E. Brown
U.S. Senior Digtrict Judge
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