I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

RI CHARD MCDONALD,
Plaintiff, Cl VI L ACTI ON

V. No. 05-1194-M.B

HOWARD RI TCHI E, JR.
Def endant .

N N N N N N e

VEMORANDUM AND ORDER

Before the court are the follow ng:

1. Def endant’s notion for judgnment on the pleadings
(Docs. 13 and 14);

2. Plaintiff’s menorandumin opposition (Doc. 16);

3. Def endant’ s notion for sanctions (Doc. 17);

4. Def endant’s notion to strike (Doc. 18);

5. Plaintiff’s menorandum in opposition to notion for
sanctions (Doc. 21);

6. Plaintiff’s menorandum in opposition to nmotion to
strike (Doc. 22);

7. Plaintiff’s notion to dismss wthout prejudice
(Doc. 23);

8. Def endant’ s nmenorandum i n support of his notion for
sunmary judgnment (Doc. 25);

9. Pl aintiff’s menorandumregardi ng perjury all egations

(Doc. 26); and

10. Defendant’s response to plaintiff’s menorandum
regardi ng perjury allegations (Doc. 27).

For the follow ng reasons, defendant’s dispositive notion and

moti on for sanctions are sustai ned.




Backgr ound

This case cones before the court under a nost unusual set of
facts. [In 2003, in a reversal of roles, defendant Howard Ritchie,
Jr. sued plaintiff R chard MDonald in a case entitled Howard
Ritchie, Jr. and Patricia Burke v. Alma, Inc., Thomas C. Moore,

Janes W Mbore and Richard MDonal d, Case No. 03-1037. After

consi derable pretrial skirm shing, the case went to a jury trial
in Novenmber 2004. Anpng other things, Ritchie and Burke set out
to prove that MDonald, a friend and influential businessman,
solicited their purchase of lease interests in oil properties
(units) offered by Alma, Inc., investments which ultimtely proved
to be financially unrewarding. At sone point in time, but after
t hey purchased the units, Ritchie and Burke | earned that Al ma, Inc.
had agreed to pay, and had paid, MDonald $1,000 for each unit
pur chased. Ritchie and Burke asserted that the paynents to
McDonal d constituted a “conm ssion or other remuneration” paid to
an agent which required the Alm, Inc. transactions to be
regi stered under the Kansas Securities Act. Because the interests
were not registered, Ritchie and Burke sought to recover their
unl ucky investments from MDonald, Alm, Inc. and the Moore
brot hers, owners of Alma, Inc.

McDonal d adm tted t hat he had an agreenent with Alma, Inc. and
t he Moore brothers under which he would receive $1,000 for each
unit sold. MDonald al so admtted that he did not tell prospective
purchasers, including Ritchie, about the $1, 000 paynment. MDonald
strenuously denied, however, that the $1,000 constituted a

“conm ssion or other remuneration” or a fee paid or given to an
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agent in exchange for his services, wthin the neaning of
appl i cabl e Kansas statutes. MDonal d took the position that he was
not acting as an agent but rather as a m ddl eman or “finder?! who
was nerely trying to make friends and associ ates aware of what he,
McDonal d, consi dered a good i nvestnent opportunity.

On the second day of trial, during MDonald s testinony, the
parti es announced that they had reached a settlenment. The court,
al ways wary about settlenments reached in the mdst of trial,
obtained on the record assurances from all parties that the
settlement was a good one and then excused the jury. Nei t her
McDonal d nor Martin Keenan, his counsel, said or even suggested
that McDonal d had been coerced to settle. Sonme problens evidently
arose regardi ng paynent of the settlenent amounts but eventually
those were resolved and Case No. 03-1037 was dism ssed with
prejudi ce on March 8, 2005. At this point, the court justifiably
assuned that he had heard the | ast of the dispute between Ritchie,
McDonal d and others regarding the sale of Alma, Inc. interests.
The court’s assunption proved to be incorrect.

During the pendency of Case No. 03-1037, other disappointed
i nvestors had sued McDonald in Kansas state courts in Russell and
Johnson counties. The present status of those cases i s unknown but
Steve Robison, Ritchie's counsel, represents the plaintiffs in

t hose cases. McDonald is represented by Keenan. It is quite

IMcDonal d apparently testified in a case filed in state court,

Merar, et al. v. Alma, Inc.., et al., that the $1,000 represented
a “gratuity. . . that in no way was a finder fee, in no way was
anything other than terned a gratuity . . . .” For purposes of

this case, the nature of the paynent is not relevant.
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obvi ous from what has occurred that rel ati ons between Robi son and
Keenan are strained, to say the |east.

By letter dated May 3, 2005 to Ritchie, Keenan announced on
behal f of McDonald that a suit claimng intentional infliction of
enotional distress, abuse of |egal process and “numerous other
torts” would be filed on May 20, 2005 unl ess “suitabl e arrangenents
are made for settlenent.” The letter stated, in pertinent part:

M. Ritchie, if you wanted to sue Di ck McDonal d and Al ma,

I nc. that is your business. However, you had no right to

recruit others to join the cause, and to use investor

lists to call each and every investor to try to persuade
them to becone part of your |awsuit. This was your
extortion tactic fromthe beginning—to get the names of

ot her investors, and put pressure on the defendants until

they settle with you.

You actions in intentionally convincing others to sue

Dick MDonald constitute abuse of [|egal process,

I ntenti onal infliction of enotional distress, and

nunmerous other torts. As | said, if you want to sue Dick

McDonal d, that is your choice, but recruiting others to

sue himto intentionally inflict pain and extort noney

fromDick McDonald is a different matter. It is illegal.
Keenan stated that MDonald s settlenent demand was $250, 000.

A copy of Keenan's |l etter was sent to Robi son who responded in
aletter to Keenan dated May 5, 2005. |In substance, Robison denied
that Ritchie had “recruited” others to sue McDonald and i nformed
Keenan i f the threatened suit was filed, Ritchie would respond with
“his own clainms pursuant to Rule 11 and other clainms. Since you
are aware (or could be nmade aware by |limted research) of the
frivolous nature of the clainms, M. Ritchie will |ikely make claim
agai nst you as well as against M. MDonal d.” Evidently, Robison's
statenents fell on deaf ears because, on June 5, 2005, MDonal d,

represented by Keenan, sued Ritchie in Russell County District
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Court. The case was renoved to this court on June 22, 2005
McDonal d al | eged, in substance, that Ritchie “actively recruited”
the plaintiffs in the state court cases to sue himto recover for
the illegal sale of wunregistered securities. Significantly,
McDonald also claimed that Ritchie's all eged “recruitnment”
amount ed to “an abuse of | egal process” which “extorted” McDonal d’ s
agreenment to settle Case No. 03-1037.

On July 7, 2005, Magistrate Judge Bostwi ck entered an order
setting a scheduling conference for August 16, 2005. Thereafter,
on August 3, 2005, Keenan filed a notion to wi thdraw as counsel for
McDonal d (Docs. 7 and 8) because he “. . . wll be a material
witness . . . at the inpending trial.” Keenan asserted that in
Oct ober 2003, Robison informed himthat unless a settlenent could
be reached in Case No. 03-1037, Ritchie wanted to recruit other
I nvestors to get theminvolved inthe litigation. Keenan then told
McDonald that Ritchie “was basically threatening to weck the
financial fortunes of all Defendants if we didn't ‘pay up.’” As
previ ously noted, Case No. 03-1037 did settle, but w thout a word
bei ng said about threats or extortion.

Judge Bostw ck cancel |l ed the scheduling conference and then,
by order dated Septenmber 1, 2005, he granted Keenan’s notion to
wi t hdraw. A new scheduling conference was set for October 4, 2005.
On that day, Judge Bostwi ck entered a mnute entry stating, in
pertinent part:

Plaintiff did not appear. Defendant appeared through

counsel Stephen E. Robi son. The court advised that it had

received a comunication from plaintiff by facsimle

transm ssi on over the noon hour indicating that plaintiff
desired to dismss this action. A copy of that
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transm ssion was marked as Exhibit "A " The court also
advi sed that the Clerk of the Court had al so received a
simlar communication from plaintiff by facsimle
transm ssion over the noon hour. A copy of that
transm ssion was marked as Exhibit "B." Defendant stated
that he was not prepared at this time to execute the
proposed stipulation of dismssal forwarded to him by
plaintiff. Therefore, the Court set a status conference
in this case for 11/18/ 2005 .

On Oct ober 4, 2005, Robison enmail ed Keenan regardi ng what had

occurred at the status conference earlier that day. Robison stated

t hat he asked Judge Bostwi ck to set a new status conference so that

he coul d pursue sancti ons:

| asked for this due to the strictures of Rule 11. I
plan on filing a nmotion for sanctions agai nst MDonal d
and you. W will file a motion for judgment on the
pl eadi ngs and a notion pursuant to Rule 11. We will seek
nonetary sanctions against MDonald and you. Those
sanctions will essentially be Howard' s costs to defend.
Those costs are now in excess of $6,000. Those costs
wi Il grow when we seek sanctions.

| had to do it this way due to Rule 11 and its safe
harbor of 21. | will file themearly next week; as you
know, the nmotion to dismss on the pleadings wll be
filed in the court file, but the notion for sanctions
wll be sent to you and to McDonald without filing it in
the court file. In the notion for sanctions that wll
not be filed with the court until the expiration of 21
days, | wll demand the dism ssal be with prejudice
rat her than wi thout prejudice. If you do not agree to
the prejudice dismssal, we will argue the notion to
dism ss on the pleadings. If MDonald agrees to a
di smssal with prejudice, we will w thdraw our notion for
sancti ons.

| thought it appropriate to let you know what | am
pl anning; if MDonald dism sses with prejudice, there
will be no need for either notions nentioned. The case
will be dism ssed and we will not seek sanctions.

| know you have withdrawn fromthis case, but since you

are still on the hook for sanctions (if we obtain them,

| thought | would correspond with you about this.
Keenan’s response to Robison’s email, if there was one, is not

t he record.

in




On Cct ober 27, 2005, Ritchie filed his notion for judgnment on
t he pleadings. On Novenber 18, 2005, MDonald, once again
represented by Keenan, filed his opposition to the nmotion. Then,
on November 21, 2005, in conpliance with the 21-day “safe harbor”
provision of Fed. R Civ. P. 11(c)(1)(A), Ritchie filed a notion
for sanctions agai nst McDonal d and Keenan as well as a notion to
strike certain docunents attached to MDonald s menmorandum in
opposition to the notion for judgment on the pleadings.

On Decenber 9, 2005, MDonald and Keenan filed an extensive
menmor andum in opposition to the notion for sanctions and a
menmor andumin opposition to the nmotion to strike. |In addition, and
al so on Decenber 9, MDonald, still represented by Keenan, filed
a notion to dism ss without prejudice. In support of the notion,
Keenan st at ed:

1. Ri chard MDonald’ s attorney, Martin J. Keenan,
becane a witness in the case and is disqualified
frombeing Plaintiff’s lawer at the trial of this
mat t er .

2. Ri chard McDonal d has been unable to get a | awer in
the Wchita area.

3. Di ck McDonal d has obeyed all court orders and has
cooperated fully.

4. Dick McDonald offered a “Stipul ation of Dism ssal”
to Ritchie in October, which Ritchie rejected.
Ritchie then clogged the Courts with a flurry of
paperwork and Motions which are a waste of the

Court’s tinme and ran up the |legal fees of both
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parties.

The file reached this court’s desk in early January 2006. By
|l etter dated January 4, 2006, the court notified the parties’
counsel that Ritchie’'s motion to dism ss would be treated as one
for summary judgnent in view of the affidavit of Thomas Moore
attached to McDonal d’s menorandumin response to Ritchie s notion,

citing Rule 12(b)(6) and Burnhamyv. Hunphrey Hospital Reit Trust,

Inc., 403 F.3d 709, 713 (10th Cir. 2005). Each counsel was given
until January 23, 2006 to submit additional materials relevant to
consideration of Ritchie' s converted notion. The court advised
counsel that if no additional materials were submtted, the notion
to dismss wwuld be decided as one for summry judgnent.
Utimately, Ritchie submtted a short nmenorandumin support of his
notion for summary judgnent. MDonald subm tted nothing.
In his January 4 letter, the court went on to observe:

It is obvious that there are hard feelings between

the parties and counsel. | don't want this to be
msinterpreted as any sort of prejudgnment of either
notion, but | am very <concerned by M. Keenan's

statements such as “the key for themto win is to al
‘tell the same story’ and that story they told was fal se.
Obvi ously, they were coached by M. Robison to say the
sane things . . . 7 and “this type of ‘parroted
testinmony fromw tnesses is very indicative of perjury.”
(Doc. 16 at 11 and Doc. 21 at 12). The suggestion that
M . Robi son woul d suborn perjury anounts to an accusati on
that M. Robison conmtted a crine.

On or before January 23, M. Keenan shall submt
evidence, if any there be, to support his statenments. M.
Robi son may respond by February 6.
The response filed by MDonal d and Keenan does not identify

any direct evidence of perjury or that M. Robison suborned




perjury.? Instead, MDonald and Keenan suggest that indirect or
circumstanti al evidence of perjury exists through the follow ng
syl l ogi sm Robi son represents the plaintiffs suing McDonald in the
state courts; in order to recover, the state court plaintiffs nust
prove that MDonal d acted as an “agent”; the deposition testinony
of the plaintiffs has been that they relied upon and trusted
McDonal d’ s assurances regardi ng the i nvestnments; the plaintiffs in
the state court cases are wel | -educat ed and sophi sti cat ed; MDonal d
never talked to some of the plaintiffs; nevertheless, the
plaintiffs’ clains against MDonald are simlar and that “the
testinony of the Plaintiffs seens tailored to defeat Kansas oil and
gas exenption, alnost as if the witness had a | egal roadmap, given
the fact that all ten Plaintiffs are not trained in the law, the
only plausible explanation for their carefully tailored testinony
Is that a |awer assisted in this effort. Steve Robison is the
only lawer for all ten Plaintiffs and I know of no other |awer
i nvol ved.”
McDonal d and Keenan then proceed to accuse the state court
plaintiffs of perjury, with Robinson s help

The goal of all Plaintiffs is to get their noney back.

And if Dick McDonald is just a “mddleman,” the oil and

gas exenption remains intact, and all Plaintiffs |ose,

and are stuck paying M. Robison's |legal fees with no

refund on their purchases. They have the npotive, the

means and opportunity to give false testinony, and they

work as a team showing up at one another’s trials to

testify. Like the Three Musketeers, the el even Plaintiffs

are: “One for all, and all for one.” Same |awer. Sane

| egal theories, Same common interest in getting their
noney back.

°The response states that it is being filed on behalf of
Keenan, as well as MDonal d.
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McDonal d and Keenan go on to cite the elenments for perjury in
Kansas and aver that “the case for perjury is circunstantial”
because the various plaintiffs’ discussions with Robison are
privileged and inaccessible. Keenan further clainms that the
“perjury allegation is an elenent of the ‘civil conspiracy’ claim

made in this case” and based on the current evidence
available, | believe that there is clearly a prim facie case to
be made.” Keenan asserts that “discovery would only buttress the
case in ny view.”

In his response, Robison categorically denies Keenan’s
al l egations he commtted perjury or provided a “roadmap” for his
clients to conmt perjury. Robison disputes Keenan's | egal theory
that the state court plaintiffs must prove that MDonald was an
agent in order to recover. He also points out that al though Keenan
has accused the state court plaintiffs of commtting perjury, he
has offered no evidence to support the accusation. I nst ead,
Robi son bel i eves that the consi stency of each plaintiff’s testinony

regardi ng McDonal d can be expl ai ned by the fact that “all investors
recei ved the same sales pitch from MDonal d.” Robinson notes the
i ncongruity between Keenan's assertion regarding MDonald’ s
“w nni ng defense” to the state court plaintiffs’ clainms and the
fact that MDonald settled what amobunted to essentially the sane
claims in Case No. 03-1037. He concl udes:

It is notable that M. Keenan's accusations of
perjury only surfaced when he and McDonald were put to
the task of justifying the filing of the present
retaliatory lawsuit. M. Keenan has gone to great
| engt hs, includi ng nmaki ng basel ess cl ai ns of perjury and
subornation, to avoid sanctions for a groundl ess suit. He
attempted in an earlier argument before this Court to
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establish his credibility by stating that he was a Phi
Beta Kappa in college. As such, he is obviously capable
and know edgeabl e about perjury and his duties to the
Court and to opposing counsel. M. Keenan has egregiously
failed in those duties.

Wth this rather extended summary of the background facts in
m nd, the court now proceeds to consider Ritchie' s dispositive
noti on, which has been converted to a notion for summary judgnent .

Addi ti onal Facts?

1. In April of 2003, Howard Ritchie contacted Lanny Hal e,
who he knew to be a fellow investor in Al m, Inc.

2. Ritchie discussed with Hale the frustration he felt
regarding his Alma, Inc. investnents and told Hale that he had
retai ned an attorney.

3. Hal e t ook the information he received fromRitchie to his
| ocal attorneys in Wsconsin. Those attorneys reviewed the
i nformation provided and contacted Steve Robison, who was
representing Ritchie in his suit against Alma, MDonal d, Ji mMoore
and Tom Moore, for the sale of unregistered securities.

4. Hal e’ s W sconsin attorneys advised himto file an action
agai nst Alma, McDonal d, and the Moores for the sale of unregistered
securities.

5. Howard Ritchie did not contact Robert Merar concerning
his investnments in Alma, Inc.

6. When his own investnents in Alma proved unsuccessful,

Merar asked his local attorney in Wsconsin to do investigating

3The facts are taken from Ritchie’ s menorandumin support of
his nmotion for sunmary judgnment (Doc. 25). They are properly
supported and are uncontroverted. Many of the facts are contai ned
in the mterials submtted by McDonald, as well.
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into Alma. Through this investigation, the attorney |earned of
Ritchie' s pending | awsuit agai nst Alma, McDonal d and t he Moores for
the sale of unregistered securities.

7. Merar’s local attorney contacted Ritchie's attorney,
Robi son, to obtain to obtain nore information about the suit. It
was only after this contact that Merar spoke to either Ritchie or
Robi son.

8. Both MDonald and his counsel, Martin Keenan, were
present at the deposition of Hale taken on October 18, 2003.

9. Bot h McDonal d and Keenan were present at the deposition
of Merar taken on March 9, 2005.

Summary Judgnent St andar ds

The parties are famliar with the standards pertaining to
notions for summary judgnent, which will not be detailed herein.
The court notes with respect to Keenan’s statenent that “di scovery
woul d only buttress the case” that Keenan has not utilized the

procedures required by Fed. R Civ. P. 56(f). See Conmmittee for

the First Amendnent v. Canpbell, 962 F.2d 1517, 1522 (10th Cir.

1992). The court will not deny a properly-supported notion for
sunmary judgnent because of a non-noving party’'s counsel’s
specul ati ve hope that unspecified discovery will save his client’s
case.

Ritchie asserts that Wsconsin | aw applies but that Wsconsin
and Kansas | aw are the sane. MDonald does not dispute Ritchie's
assessnent of the applicable |aw | ndeed, McDonald cites no
W sconsin case |aw and only one Kansas case. | nstead, McDonal d

relies on general statenments fromAm Jur. 2d which, the court was
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somewhat surprised to learn, is still being published.

Abuse of Legal Process

McDonald’ s first claim is that Ritchie “abused the | egal
process” by contacting the plaintiffs in the state court cases and
ot her investors. Ritchie, in fact, did contact other investors,
i ncluding at | east one of the plaintiffs in the state court cases.
He asserts that his actions are protected by the First Amendnment
and, in addition, did not constitute abuse of the |egal process
because McDonal d does not al |l ege, nor has he produced, any evi dence
whi ch denonstrates that Ritchie used a | egal process.

McDonal d’ s expl anation of his abuse of process claimdefies

sunmari zati on. Therefore, it is set out in full:;

The “abuse of process” deals specifically with the

two additional |awsuits brought in Kansas - the Hale
| awsui t, brought in Russell County, Kansas, and the Merar
| awsui t, brought in Johnson County, Kansas. Al t hough

Ritchie did not bring these in his own nane, he played a
critical role in contacting the individuals, persuading
them to sue, and lining them up with the sanme |awyer.
OQbvi ously, they all engaged in a “fee sharing”
arrangenent, also. Al of this was orchestrated by
Ritchie, with the help of Stephen Robi son.

Ritchie's ulterior motive is key: 1 Am Jur. 2d,
“Abuse of Process,” Section 3:

The wulterior nmotive or purpose generally
required in an “abuse of process” action may
take the form of coercion to obtain a
col | ateral advantage not properly involved in
the proceeding itself, such as the surrender of
property or the paynent of noney by the use of
process as a threat or a club; there is, in
ot her words, a form of extortion.

Ritchie recruited, convinced, cajoled and got the
ot her lawsuits going for one reason — to use those ot her
|l awsuits as a club to force a settlenment for hinself.
Does Ritchie care whether the other Plaintiffs get their
noney? Of course not. They were used. In fact, one said
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Plaintiff, Lanny Hale, had his case dismssed wth
prejudice in Russell County, Kansas, in October, 2005.
What did he end up with? Nothing. However, Ritchie got
hi s noney.

Ritchie’'s first abuse of process was in m susing
Di scovery in the case. |In particular, in order to show
that the oil and gas exenption applied, Alma, Inc. needed
to show that there were fewer than 32 investors in each
deal. As a result, the list of investors was produced.
| nstead of accepting that as proof that the 32 limt was
not exceeded, Ritchie used the Discovery for a total
di fferent purpose — to establish a calling list to cal
other potential Plaintiffs. M suse of Discovery or
deposition procedures constitutes abuse of process:

An action for abuse of process may lie for the
m suse of Discovery or deposition procedures,
such as the noticing of depositions and vari ous
moti ons to conpel production, 1 Am Jur. 2d,
“Abuse of Process,” Section 12.

Ritchie got the nanes of the investors, and he
shoul d have done nothing with them because they were
produced sinply to prove that there were fewer than 32
people in each deal. However, Ritchie called investors
2:I aC{oss country to try to ruin Richard MDonal d and

ma, |nc.

As stated by 1 Am Jur. 2d, Section 17:

Any person who nmakes use of a |l egal process for
sone private, personal purpose that is beyond
the scope of the process, or who nornally
Participates in its use for such a purpose is
iable for damages for abuse of process. A
erson is also |liable for abuse of process if
e or she procures the inmproper initiation of
a proceeding by a third party.

Ritchie played an active role in sharing | egal fees
and costs with the other Plaintiffs. He is listed as a
witness in both of the cases he recruited, and he is
actively involved in pushing those cases. Hence, a Jury
could find himliable for abuse of process. As stated by
1 Am Jur. 2d, “Abuse of Process,” Section 19:

Liability for the abuse of process tort
generally extends to all who know ngly procure,
participate in, aid or abet the abuse, and
those who advise or consent to the abusive
acts, or who subsequentl|ly adopt or ratify them
are liable as joint tort--feasors.

-14-




Ritchie bent over backwards to aid and abet in
getting the lawsuits going for Hale and Merar.

(Doc. 16 at 6-7.)

McDonal d’s explanation is long on rhetoric but conpletely
lacking in material factual support. McDonal d cl ains that
“Ritchie’s first abuse of process was in m susing Discovery [sic]
in the case.” (Enphasis added). The court assunes that MDonal d
is referring to Case No. 03-1037 because that is the only case in
which Ritchie was a party and in which discovery was conduct ed.
However, McDonal d does not describe the “m suse” and he never nade
a claimin Case No. 03-1037 that Ritchie was “m susing” or abusing
di scovery. Such “m suse,” had it occurred, woul d have been obvi ous
to Keenan during the discovery phase in Case No. 03-1037 because
the state court cases were pending. MDonald and Keenan's failure
to object to what they now assert as “m suse” falls into the sane
category as their failure to tell the court that McDonal d was bei ng
coerced into a settlenent, which seens to be the second |eg of
McDonal d’ s “abuse of process” claim If, in fact, MDonal d was
coerced or forced by extortion to settle, then the “abuse” was the
fal se representation to the court that the settlenent was “good”
and Keenan's failure to informthe court of what he now clainms to
be crimnal conduct. Both MDonal d and Keenan seem unable to
appreciate the irony of their claim that Case No. 03-1037 was
settl ed under coercion but that they have not sought to set the
settl ement aside on that ground.

Under W sconsin | aw, abuse of process requires a plaintiff to

prove a “wllful act in the use of process not proper in the

-15-




regul ar conduct of the proceedi ngs and a subsequent m suse of the

process.” Schm dt v. Klunpyan, 264 Ws. 2d 414, 663 N.W 2d 331,

335-37 (2003). The process must be used to acconplish sone
unl awf ul end, or to conpel the defendant to do sone collatera

t hi ng which he would not legally be conpelled to do. 1d. Even if
McDonald had evidence that Ritchie encouraged others to sue
McDonal d (which there is none), that woul d not constitute abuse of
process, even if Ritchie' s purpose was inproper. McDonal d’ s
assertion that he was coerced to settle Case No. 03-1037 is not
supported by evidence and is contrary to his direct response to the
court’s question regarding the validity of the settlenent. The
court cannot identify any el ement of “process” or m suse of process
by Ritchie in connection with the settlenent.

I n conclusion, MDonald and Keenan’s rhetorical argunents do
not constitute disputed material facts and therefore there is no
jury issue in connection with MDonald s abuse of process claim
Ritchie is entitled to summary judgnment as a matter of | aw.

| ntentional Interference Wth Contractual Rel ations

McDonal d all eges in his petition:

Plaintiff had a contractual relationship with Robin
Lord and Barrie Merar (enployer-enployee), through his
consul ti ng business, and Defendant interfered with said
relationship by calling and persuadi ng the Merar group of
Plaintiffs to sue in Johnson County, Kansas. Bot h
enpl oyees, who served as personal secretaries to Richard
McDonal d, immediately and angrily quit working for
McDonal d on January 26, 2004 and joined the parade of
| awsuits, orchestrated by Ritchie to extort noney.
Barrie Merar sued and Robin Lord's husband sued In
Johnson County case.

(Doc. 7, Ex. A at 4).

Ri tchi e seeks summary judgnent on this claimon the basis that
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he did not inproperly interfere with McDonald s relationship with
his secretaries. Once again, rather than try to summarize
McDonal d’ s opposition to summary disposition, it will be set out
In some detail:

In the case at bar, Richard MDonald had a
contractual relationship with his secretary, Robin Lord.
She handl ed his business affairs. M. MDonald had a
reasonabl e expectation that the business relationship
woul d be continued. Ritchie knew that Robin Lord was
Ri chard’ s secretary.

Robin Lord s best friend is also a forner secretary
of Richard McDonald — Barrie Merar. After Howard Ritchie
cont act ed t he Mer ar s, Ri tchie destroyed t heir
relationship with Richard MDonald, and Robin Lord
i mmedi ately resigned as his secretarY i n anger. Robi n
Lord quit because of what Ritchie told them — and what
Ritchie told them was not true.

The circunstantial and direct evidence at trial
woul d be overwhel m ng that Howard Ritchie told each of
these recruits the foll ow ng:

1. Tom and Jim More of Alm, Inc. were
crooks, and were in trouble with the
Kansas Securities Conm ssion and failed to
[egister their securities in violation of

aw,

2. “Their friend,” Richard MDonald, was
secretly an enployee for Alma, Inc., and
was being paid “under the table” and
“maki ng noney off of his friends.”

3. A lawer in Wchita named Steve Robison
coul d get their noney back — a sure thing,
a technicality.

Obvi ously, the Merar group and other Plaintiffs who

chose to file suit were enraged at Ri chard MDonal d, but
M. Ritchie didn't tell themthe truth.

The truth is that Alma, Inc. has a clean record with
t he Kansas Securities Comi ssion, and has never been sued
until Howard Ritchie sued them Second, there are no
violations of the Kansas Securities Act, as Kansas | aw
forbids hiring agents to make sal es, which Alma, Inc. has
never done. Next, Richard MDonald repeatedly turned
down “finders fees” which are not banned by Kansas | aw,
but finall relented after the Mbore brothers insisted
t hat he ta%e the nmoney as a gift for referring people to
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Alma, Inc. MDonald hinself invested in 49 wells, over
a period of twenty vyears, far nmore than all the
Plaintiffs in all three cases conbined. |In other words,
he thought it was a good investnent, and he was sinply
sharing with friends what he believed to be a good
I nvestnment. OF course, Ritchie didn't tell any of these
folks that Richard MDonald was nothing nore than a
fellow investor, and that Alma, Inc. had paid finders
fees to many people through the years, and that they
t hemsel ves would be eligible for finders fees if they
ever identified prospects who | ater chose to

i nvest after receiving the sales presentation by Jim
Moore. Ritchie never told his recruits that Alma, Inc.
had a spotless record or that the nonies paid to finders
cane out of the pockets of Jim and Tom Moore — not the
i nvestors. Ritchie never told his recruits that Richard
McDonal d turned down finders fees for years and only
relented in accepting themwhen they were descri bed as “a
gift” (Appendix M Deposition of Ri chard MDonal d).

Howard Ritchie, perhaps one of the nost proven
tel evision ads salesman in the United States, m sl ed the
Merars, Robin Lord, and all other Plaintiffs to believe
that Richard McDonald was an enployee for Alm, Inc.,
that Alma, Inc. was a “fly by night” operation, etc.
None of this is true. Alma, Inc. follows all of the
requi rements under the oil and gas exenption for the
Kansas Securities Act scrupulously. No agents or
sal esmen have ever been hired or paid.

* * %

Not only did Robin Lord quit her enploynent, but her
husband sued Richard MDonald, as he is one of the
Plaintiffs in the Merar suit. Howard Ritchie has
viciously worked |like a wecking ball to destroy the
reputation and good name of Richard MDonald, to
interfere with his contractual relations, and to try to
ruin him financially. He clearly engaged in
“interference with contractual relations,” which led to
his secretary quitting, and her husband bringing a
| awsui t agai nst Richard MDonald in Kansas.

(Doc. 16 at 8-10).

As before, McDonal d’ s oppositionto Ritchie’'s notionis mainly
rhetoric, wunsupported by facts. W sconsin |aw requires that
i ntentional interference with a contract also nust be inproper.

Mackenzie v. MIller Brewing Co., 234 Ws. 2d 1, 608 N W 2d 331,
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349 (2000).* Robin Lord was McDonal d’ s secretary; Barrie Merar was
McDonal d’s fornmer secretary. MDonal d does not explain how, as a
matter of law, he could have a contractual relationship with a
former secretary or how Ritchie could inproperly interfere with
such an apparent non-rel ationship.

Assum ng, for purposes of discussion, that a non-term nabl e at
will contractual relationship existed between McDonald and Robin
Lord, McDonal d has presented no evidence to support his contention
that Ritchie told Lord something which was not true and that Lord
term nated the contractual relationship as a result. It is worth
noting that while no discovery has been conducted in this case,
consi derabl e di scovery was conducted in Case No. 03-1037 as well
as in the state cases. The court has reviewed every page of the
exhibits attached to MDonald s nenorandum in opposition to
Ritchie' s notion for judgnment on the pl eadi ngs (Doc. 16) including
excerpts of the deposition testinony of Lanny Hale in Case No. 03-
1037 (Appendix L), excerpts from the deposition testinonies of
Robert Merar and Scott Lord, plaintiffs in the Johnson County
| awsuit (Appendi x L), deposition testinmny excerpts of McDonald in
an unidentified |l awsuit (Appendix M, the affidavit of Thonas Moore
in this case (Appendix N) and excerpts of Ritchie s deposition
testinmony in an unidentified case (Appendix O). Keenan has not

identified the specific portions of the deposition testinmony which

‘“Mackenzie al so states that there can be no tort liability for

interference with a contract termnable at will. The nature of
Lord’ s enploynment with McDonald is not in the record. O course,
if it was termnable at will, then McDonald' s claimwould fail as

a matter of | aw.
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he believes create a factual dispute regarding whether Ritchie

i nproperly interfered with the contractual relationship between

McDonal d and Lord. The deposition excerpts show that Ritchie

communi cated with the witnesses but that is not in dispute. In

point of fact, the only testinony which would concei vably rel ates

to the tortious interference claimis that of Robert Merar, whose
wi fe was McDonal d’s former secretary. This is what he sai d:
Q. Did you do any independent investigation of Al ma?

A. My wife and | trusted Dick and Dick told us that he had

checked it out and that he, before he even got into it he

checked out Jim and Tom and that they were very, very

upst andi ng individuals. And that was pretty nuch when

Dick told nme that that’s pretty nmuch all | really needed
to know

Q Was your wife still working for himat the tinme?

A She was.

Now, when you talked to Dick he didn’t, when you tal ked
to Dick about the oil business he didn’t have any witten
materials or anything like that, did he?

A. | didn't see any fromDick, no. He told ne that he had
wor ked for Al ma doing sonme marketing for themand tal ked
to me about some of the letters that Jimwote and how he
t hought that they should be a little bit better and
worked on witing those, but, no.

Q Now, did you ever talk to Scott Lord or his w fe about

the investnents, | nean, at the tine the i nvestments were

bei ng nade?
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A. No.
(Doc. 16, App. L at 36-37) (enphasis added). Cbvi ously, this
testi nony does not support MDonald s claim

The deposition excerpts of Barrie Merar and Scott Lord, whose
testinmony theoretically could support McDonal d’ s clai mthat Ritchie
acted inproperly, clearly do not do so. Accordingly, Ritchie is
entitled to summary judgnent on McDonal d’ s i ntentional interference
with contractual relations claim

Civil Conspiracy

McDonal d’s final claimis that a “civil conspiracy” exists
between Ritchie and the plaintiffs in the state court cases. To
be as fair as possible to McDonald, the court once again quotes at
| ength fromhis explanation of this claint

In order for civil conspiracy to lie, the clai mnust
base itself on a valid, actionable underlying tort.

In the case at bar, the underlying tort is “abuse of
| egal process.” Two or nore persons (Howard Ritchie, Jr.
and Dr. Lanny Hale to nane two persons), got together to
acconmplish an object. They had a neeting of the mnds in
t he obj ect of course of action (testify for one anot her).
There were one or nore unlawful acts (perLury and
extortion). There were damages that resulted — the nonies
paid by Richard MDonald to settle the Ritchie case
which is one of the danages.

At his own expense, Dr. Lanny Hale flew from
out-of-state to Wchita, Kansas, to testify on behalf of
Howard Ritchie, Jr. His testinmbny was extrenely
favorable to Ritchie, which helped Ilead to the
settlement. Bob Merar was also scheduled to testify in
Wchita, but did not, because the case settled before he
arrived in Wchita. Here we have a case of Plaintiffs
testifying for one another at their own expense, wthout
bei ng subpoenaed.

The key for themto wn is to all “tell the sane
story,” and that story that they told was false.
Cbvi ously, they were coached by M. Robison to say the
sane things: “Dick MDonald did all of the selling.”
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These type of statenments cane fromeach of the w tnesses:
“Di ck McDonal d told me how great Alma, Inc. is, and | was

totally sold after I talked to him” *“I was 100% sol d on
Alma, Inc. after | talked to Dick McDonald.” “I made up

mnd when | talked to Dick MDonald to invest in
Al ma.” “My contacts with Jim More, the salesman at
Alma, Inc., had no affect whatsoever.” “When Dick

McDonal d recommends sonething, ny mnd was made up.”
Attached are sanples of the parroted testinmony (Appendi x
L, Parroted Testinony).

We are expected to believe that when their friend
Di ck McDonald told them about a possible oil investnent,
very weal t hy and successful people blindly becane zonbi es
and began to invest in serial investnents, considering
only R chard McDonald s recommendation. W are led to

believe that t hese peopl e did no i ndependent
i nvestigation, asked no questions, and just signed
contract after contract to invest in oil wells Iike
zonbi es.

This type of “parroted” testinmony fromthe w tnesses
Is very indicative of perjury. Under K S. A 8-261(a),
Kansas | aw states as foll ows:

Any person who shall wllfully and corruptly
swear or affirmfalsely to any material matter
or thing required by the termof this act to be
sworn to or affirmed, is guilty of perjury and
upon conviction shall be punishable by fine or
I npri sonnment as other persons commtting
perjury are punishabl e.

In other words, these individuals violated the
crimnal |aw of Kansas, in addition to violating the tort
| aw agai nst “abuse of |egal process.”

* * %

In addition, Howard Ritchie, along with others
engaged in extortion. Extortion is a crimnal offense,
and "occurs when a person obtains noney, behavior, or
ot her goods and/or services from another by wongfully
threatening or inflicting harmto his person, reputation
or property."
(Doc. 16 at 10-11).
Because the court has granted summary judgnment to Ritchie on
McDonal d’s abuse of process claim he has no civil conspiracy

claim Neverthel ess, as before, MDonald s theory of a conspiracy
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has no factual support in record. A basic elenment of a civil
conspiracy claimin Wsconsin is the conm ssion of a wongful act.

Edwardson v. Anerican Family Miutual | nsurance Conpany, 223 Ws. 2d

754, 589 N.W 2d 436, 438 (1998). MDonald has no evidence of a
wrongful act by Ritchie and therefore Ritchie is entitled to
summary judgnent on McDonald’s civil conspiracy claim

I n conclusion, Ritchie s converted notion for summary j udgment
(Docs. 13 and 14) is granted. Ritchie’'s notion to strike (Doc. 18)
and McDonald’s motion to dismss (Doc. 23) are noot.

Ritchie's Mdtion for Sanctions

Havi ng sustained Ritchie's converted notion for summary
judgment, the court now turns to Ritchie s notion for sanctions
pursuant to Fed. R Civ. P. 11.5 Ritchie asserts that: MDonal d’ s
claims are not warranted by existing law or by a non-frivol ous
argument for the extension, nodification or reversal of existing
|l aw or the establishnment of new law, Rule 11(b)(2); MDonald’ s
al l egations and other factual contentions have no evidentiary
support, Rule 11(b)(3); and MDonald and Keenan failed to conduct
an adequate investigation before filing suit.

McDonal d’ s menorandum in opposition to Ritchie' s notion for
sanctions does not even nention Rule 11. | nstead, McDonald
i ntroduces his opposition with the foll ow ng expl anation:

The lawsuit of Richard MDonald v. Howard Ritchie
was meticul ously researched and investigated before the

case was filed. In fact, counsel was fanatical about
wai ting until a “smoking gun” was di scovered to inplicate

SThe court recognizes that it would be inproper to award
sanctions nerely because Ritchie' s notion has been sustained and
the court has not done so.
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Ritchie. That “snoking gun” was discovered when counse
i nterviewed Bob Sow nski, who indicated that Ritchie
called himand that “Ritchie call ed everybody.” Sow nski
had nade clear to Tom Moore |ater that day that he had
been told by Ritchie that the Mores and Dick MDonal d
were crooks, but that he wanted to come to Kansas and
I nvestigate it hinmself. He said he was a “big boy” and
woul d 1 nvestigate this hinself rather than taking
Ritchie s word (Appendi x A, Tom Moore Affidavit).

The instant |awsuit is an excellent lawsuit. It is
w nnable at trial. | believe that after discovery had
been conpl eted, including a disclosure of phone records,
emai |l s, airplane tickets and so forth,
that a conpelling case could be nade at trial

But Stephen Robison is clever. He wwote to ne and
i ndi cated that he wanted to take ny deposition (Appendi X

B, Robison letter). | immediately told Dick McDonal d, “It
| ooks Ilike I’mgoing to be a witness in the case, so | am
going to have to withdraw.” | didn't want MDonald to

| ose his attorney on eve of trial due to the fact that
his | awer would be a witness at trial.

| did not withdraw because it was a weak case - |
wi t hdrew because | didn't want MDonal d handi capped by
having a | awyer who woul d probably be di squalified before
the trial. | have talked to several attorneys in Wchita
about handling the case, and the ones | have talked to
have said they are “friends with Steve Robison,” or that
they “don’t want to get involved in a matter in which
Steve Robison is accused of wongdoing.” Havi ng
practiced in Wchita for three and a half years before
noving to Great Bend, | know that the Wchita bar is a
closely-knit association, and that very few | awers are
willing to take a case in which another | awer is accused
of m sconduct. More inportantly, the could [sic] of
sanctions all egations by Robi son nmakes |awers think it
Is a tough case. Therefore, we made an “offer of
stipul ated di sm ssal wi thout prejudice” to Steve Robi son.
It would have taken him five seconds to sign a piece of
Paper and this case would have been over. However, he

latly refused.

How do | know that Howard Ritchie engaged in abuse
of process? Because Steve Robison basically told ne
Ritchie’'s plan (Appendix C, Mtion to Wthdraw as
Attorney for Richard McDonald). Howard Ritchie used his
sal esman skills to do exactly what he said he was going
to do — “ruin
people.” The Lanny Hal e suit was first (Appendi x D, Lanny
Hal e | awsuit; Appendix E, Testinony of Lanny Hale). He
did not even know Lanny Hale, but contacted him tw ce,
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flewto M| waukee and talked to him etc.

The second case that Ritchie hel ped bring about was
the Merar |awsuit (Appendix F, Merar lawsuit). The nost
convincing of all evidence regarding Ritchie s true
character and notivation cones fromthe Cianfroni letter
(Appendix G . Although this did not involve MDonald,
Ritchie’s goal from day one was “extortion through
litigation.” Ritchie even made a seem ngly phony threat
I nvol ving the I RS (ApFendix H). Numerous witnesses gave
testinony at the trial which | believe a jury could find

as sinply not believable (Appendix I). In summary, the
only reason | withdrew as McDonal d’ s attorney i s because
the letter | received from Steve Robison indicating he

was going to take my deposition.
Of course, Howard Ritchie denies that he encouraged

ot hers, or that he *“engaged in any wongdoing”

what soever. However, what would you expect? He certainly

isn"t going to admit in engaging in this abuse of

process. However, the circunstantial case is absolutely

overwhel m ng. Howard Ritchie engaged in malicious

conduct and used litigation as a club. An award of

sanctions in favor of Ritchie would be in error.
(Doc. 21 at 1-2).

McDonal d and Keenan then attenpt to explain that McDonal d had
no conmpul sory or perm ssive counterclains to assert in Case No. 03-
1037 and the settlenent agreenent in that case, allegedly drafted
by Robi nson, did not “. . . release any independent clains or non-
conpul sory countercl ai ms whi ch Ri chard McDonald has in this matter.
The idea that the parties settled all their differences for all
time in that settlenment is preposterous, because Richard MDonal d
woul d have never settled the case if he knew he was releasing his
clainms against Ritchie for independent torts commtted by Ritchie
long after Ritchie's lawsuit was filed. Furthernore, in the
conversation with Judge Bel ot about the settlenent, nothing is said
by anyone about MDonald releasing any clains.” McDonal d then

concl udes his opposition by repeating his argunents regardi ng the

-25-




validity of his abuse of |egal process, intentional inference with
contractual relations and civil conspiracy clains.

The court finds that Ritchie’s nmotion conplies with Rule
11(c) (1) (A). The legal standard regarding i nposition of sanctions
I's summari zed in Scott v. Boeing Co., 204 F.R D. 698, 700 (D. Kan.
2002) :

To avoid sanctions under Rule 11, an attorney nust
neet a standard of objective reasonabl eness. VWite v.
General Motors., Inc., 908 F.2d 675, 680 (10th Cir.
1990). An attorney's subjective good faith belief in the
nmerit of an argunment does not suffice to neet this
standard. Augustine v. Adans, 88 F. Supp. 2d 1166, 1174
(D. Kan. 2000). Instead, the attorney's belief must be
"in accord with what a reasonable, competent attorney
woul d bel i eve under the circunmstances.” White, 908 F. 2d
at 680. It is within the discretion of the court to
determ ne whether the claimor argunent is warranted by

| aw. Augustine, 88 F. Supp. 2d at 1174 (citing Schrag v.
Di nges, 150 F.R D. 664, 682 (D. Kan. 1993)).

"[T] he primary purpose of sanctions is to deter
attorney and litigant m sconduct, not to conpensate the
opposing party for its costs in defending a frivolous

suit.” Wite, 908 F.2d at 684. If Rule 11 is viol ated,
however, the court my award "sone or all of the
reasonabl e attorneys' fees and ot her expenses i ncurred as
a direct result of the violation.” Fed. R Civ. P.

11(c)(2). The amount of sanctions should be the m nimm

QEEEET gggeiéggyaEOG%ai%%.future viol ations of the rule.

By sustaining Ritchie's notion for summary judgnment, the court
has found that MDonald and Keenan have failed to identify any
di sputed issues of material fact which have evidentiary support
requiring resolution by a jury. This finding satisfies Rule
11(b) (3). As previously noted, this case does not stand al one
I nsofar as factual investigation and devel opnent of | egal theories

I's concerned. The court is singularly uninpressed by Keenan's

argunent that McDonal d coul d not pursue a counterclaimin Case No.
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03-1037 and that McDonal d did not rel ease his cl ai ns agai nst Richie
because Robi nson prepared the settlenment docunent in Case No. 03-
1037. It strains credibility to believe that when McDonal d settl ed
Case No. 03-1037, he and Keenan were thinking about Rule 13 and how
they would sue Ritchie in another case. But the biggest problem
with the argunent is Keenan’s repeated assertion that MDonal d' s
agreenment to settle Case No. 03-1037 was obtained by extortion.
No conpetent, reasonable attorney would ever advise a client to
settl e a case under circunstances i nvolving extortion with a hidden
agenda to file another suit arising out of the same factual
scenari o. Moreover, by permtting McDonald to affirmatively advi se
the court that the settlenment was “good,” Keenan’s actions viol ated
the spirit, if not the letter, of Rule 3.3 of the Mbdel Rules of
Pr of essi onal Conduct (Ks. Sup. Ct. Rule 226). Obviously, the court
woul d not have stopped the trial due to the representations of the
parti es and counsel that a “good” settlenent had been agreed upon
if either McDonald or Keenan had stated, or even hinted, that the
settlement was the result of extortion. This satisfies the
requi rements of both Rule 11(b)(2) and (3) insofar as Keenan is
concer ned.

This | eaves Keenan's statenent that he was “fanatical about
waiting until a ‘smoking gun’ was di scovered to inplicate Ritchie”
before filing this suit. This statenment is patently disingenuous.
Keenan’s reliance on the affidavit of Thomas Mdore to the effect
that he did not have a “snoking gun” until March 28, 2005 is
transparently bogus. Mbore avers:

After all three lawsuits were brought by Ritchie, |
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had | unch wi t h Bob Sowi nski in Ellinwod, Kansas on March

28, 2005, and Bob Sowi nski, an investor in several wells,

told us that he had been contacted by Ritchie and

recruited to sue, and that “Ritchie called everybody.”

In other words, Ritchie called all of the investors on

the investor list to try to get themto sue. Sow nsk

knew many ot her investors, including Lanny Hal e. Present

at the March 28th lunch were Bob Sow nski, Jim More,

Marty Keenan and nyself. Keenan departed after |unch.

(Doc. 21-2, Appendix A). In his opposition to Ritchie's
di spositive notion, Keenan and MDonald adnmitted that they were
aware as early as 2003 of Ritchie' s alleged “recruitment” efforts,
| ong before McDonal d agreed to settle Case No. 03-1037. | ndeed,
according to Keenan, it was precisely Ritchie s “recruitnment
efforts” which constituted the extortion which “forced” him to
settle.

The court finds that the record clearly denonstrates that
McDonal d’s and Keenan’s actions in pursuing this case are not
“obj ectively reasonable.” The primary violation of Rule 11 is
Keenan’s, who obviously has conpletely |ost his objectivity and
ability to deal with the situation in a professional and rational
manner . Keenan’ s unsupported accusations of crimnal conduct by
Robi son are highly unprofessional and may warrant disciplinary
consi deration. McDonal d cannot escape responsibility, however,
because he has permtted Keenan to pursue a case which is bottomed
on MDonald's misrepresentation to the court that the dispute
bet ween Ritchi e and hi nself had been resolved. Parties who settle
a case are not legally required to be “happy” about the settlenent.
But a settlement obtained by coercion or extortion can never be

“good” or wvalid. McDonal d and Keenan either were not being

forthright with the court during the trial of Case No. 03-1037 or
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t hey are not being forthright in this case. Either way (or worse,
bot h ways), their conduct is not objectively reasonable. Monetary
sanctions cannot be inposed agai nst McDonald for his violation of
subsection (b)(2) but they will be assessed for his violation of
subsection (b)(3). Sanctions will be assessed agai nst Keenan for
vi ol ations of both subsection (b)(2) and (3).

McDonal d and Keenan are hereby ordered to pay Robinson's
reasonabl e attorney’s fees, including expenses, caused by their
acts and omi ssions identified herein. The court expects MDonal d,
Keenan and Robinson to make a good faith effort to agree on the
sanctions and the division of responsibility between MDonal d and
Keenan. In the event they are unable to agree, Robinson shall
submt his notion in support of his fees and expenses, acconpani ed
by affidavits, expense vouchers, record of billed hours and/or
other evidentiary matters to this court on or before March 10,
2006. McDonal d and Keenan shall have until March 24, 2006 to
respond. A hearing will be held on April 3, at 1:30 p.m

A notion for reconsideration of this order pursuant to this
court's Rule 7.3 is not encouraged. The standards governing
notions to reconsider are well established. A notion to reconsider
IS appropriate where the court has obviously m sapprehended a
party's position or the facts or applicable | aw, or where the party
produces new evi dence that could not have been obtai ned t hrough the
exercise of reasonable diligence. Revisiting the issues already
addressed is not the purpose of a motion to reconsider and

advanci ng new arguments or supporting facts which were otherw se
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avail abl e for presentation when the original notion was briefed or

argued is inappropriate. Comeau v. Rupp, 810 F. Supp. 1172 (D
Kan. 1992).

Any such nmotion shall not exceed three pages and shall
strictly conply with the standards enunciated by this court in

Comeau v. Rupp. The response to any notion for reconsideration

shall not exceed three pages. No reply shall be fil ed.
| T 1S SO ORDERED
Dated this 22nd _ day of February 2006, at Wchita, Kansas.

s/ Monti Bel ot

Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE
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