I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

PROHOVME, I NC., a Kansas

Cor por ation, and PROHOMVE

| NTERNATI ONAL, LLC, A Nevada
limted liability conpany,

Plaintiffs, Cl VI L ACTI ON

V. No. 05-1175-M.B
LARRY S. JOHNSON, an i ndi vi dual
resi dent of Col orado; and MHS
HOLDI NGS, LLC, a Colorado limted
liability conpany,

)

Def endant s.
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VEMORANDUM AND ORDER

This case cones before the court on defendants’ joint notion
to dismss for lack of personal jurisdiction and inproper venue.
(Doc. 11). The notion has been fully briefed and is ripe for
decision. (Docs. 12, 17, 18, 21, 22). For the reasons herein,
def endants’ nmotion to dism ss is granted.

l. FACTS

Def endant Larry Johnson was a nenber of ProHone Col orado, LLC,
a franchi see of plaintiff, ProHone, Inc. On July 8, 2001, ProHone
Col orado, LLC and ProHome, Inc. entered into a Settlenent and
Term nation Agreement in order to dissolve the franchise
relati onship. ProHome Col orado, LLC agreed to pay ProHone, Inc.
$192, 000, pursuant to a paynent plan and a prom ssory note. The
settl ement agreenent included a forumsel ection clause that stated:

In the event that any action is brought concerning

the subject matter of +this Agreement or for the
enf orcenent or validity of the same, such action shall be




brought only in a federal or state court sitting within

Sedgwi ck County, Kansas. The parties consent to the

exercise of jurisdiction by courts wthin Sedgw ck

County, Kansas.

(Doc. 12, exh. C at 4). ProHone, Inc. and ProHonme Col orado, LLC
agreed to be bound by all the agreenent’s terns, including the
forum selection clause. The agreenent stated that Johnson
i ndividually agreed to be bound by its restrictive covenant
regar di ng nonconpetition. The agreenent cannot be read to say that
Johnson agreed to the forum sel ection cl ause.

ProHone Col orado changed its nane to My Hone Sol uti on Hol di ng
Conpany, LLC, (My Honme), presumably to conply with the ternms of the
Dei dentification Period provision of the agreenent. Thereafter,
on August 9, 2002, ProHone, Inc., filed suit in Sedgw ck County
District Court against My Hone to recover suns due under the
agreenent. Johnson and ProHonme Col orado were not naned as parti es.

Two nont hs | ater, on Novenber 1, 2002, My Hone entered into an
asset purchase and sal e agreenent with MHS Hol di ngs, LLC, to sel
My Hone's assets. Larry Johnson signed the asset purchase
agreenment as Managi ng Menber of My Hone. Jam Edwards signed as
Managi ng Menber of MHS Hol di ngs. The asset purchase agreenent
listed the assets that were being sold by My Honme and the
liabilities that WHS woul d take over in exchange for the assets.
The asset purchase agreenent did not nmention the sunms owed by My
Honme wunder the terms of the ProHonme, Inc./ProHome Colorado
settl ement which were the subject of the Sedgw ck County | awsuit.
On the contrary, the asset purchase agreenent contained the

followi ng “Warranti es and Representations of Seller”:
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Pending Litigation. To the best of Seller’s know edge,
no litigation at law or in equity and no proceeding
before any conmm ssion or other admnistrative or
regul atory authority pendi ng or threatened agai nst Sell er
which would or may have a material adverse effect upon
the property, assets or business of Seller or which seeks
to, or m ght have the effect of restraining, prohibiting,
or interfering with the transaction contenpl ated her eby.

(Doc. 12, Larry Johnson Affidavit, exh. Q.

On April 17, 2003, My Home filed for dissolution in Colorado.

On July 25, 2003, the Sedgw ck County suit was settled and
di sm ssed. (Doc. 12, Larry Johnson Affidavit). The terns of the
settlenent are not disclosed in the record.

There is no claimthat either MHS or Johnson ever conducted
any business in the state of Kansas.
[1. ANALYSIS

Plaintiffs bear the burden of establishing personal

jurisdiction over defendants. Ranbo v. Anerican Southern Ins. Co.,

839 F.2d 1415, 1417 (10th Cir. 1988). Plaintiffs’ only basis for
personal jurisdiction is both Johnson and MHS “agreed in contract
to jurisdiction regarding this matter in the state of Kansas.”
(Doc. 1 at 2). “This matter” presumably enconpasses all of
plaintiffs’ clainms: federal trademark and unfair conpetition and
rel ated state violations and breach of the ProHone, Inc./ProHone
Col orado settl enent agreenent.

A Larry Johnson

Plaintiffs assert that personal jurisdictionis proper against
Johnson since he signed the ProHone, |Inc./ProHome Col orado
settl ement agreenent. Johnson, however, signed the agreenent as

manager of ProHome Col orado, LLC. Johnson did not consent as an
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i ndi vidual to the forum sel ection cl ause. On the contrary, the
only evidence before the court is that Johnson individually
consented to be bound only by the restrictive covenant regarding
non-conpetition. (Doc. 12, exh. Cat 5). Since no evidence exists
to support the conclusion that Johnson individually consented to
the forumsel ection clause or otherw se conducted any business in
Kansas, Johnson is not subject to personal jurisdiction in Kansas.

See SBKC Serv. Corp. v. 1111 Prospect Partners, L.P., 969 F. Supp.

1254, 1261 (D. Kan. 1997)(rev’'d on other grounds, 1998 W 436579
(10th Cir. July 30, 1998)).

The notion to dismss is granted as to Johnson.

B. VHS

MHS al so has not conducted any business in Kansas. The
settl ement agreenent does provide that it shall be binding on the
parti es successors and assigns, which arguably would be My Hone.
However, it is inportant to keep in mnd that MHS never signed the
ProHone, Inc./ProHone Col orado settl enent agreenent and the asset
purchase agreenment between My Honme and MHS does not nention
ProHonme, Inc. or ProHonme Col orado LLC. Therefore, in order for this
court to have personal jurisdiction over MHS, plaintiffs nust nake
a prima facie showing that MHS somehow has successor liability
under the ProHome, Inc./ProHonme Col orado settl enment agreenent for
the liabil-ities of ProHome Col orado, LLC, the party which agreed
that an action to enforce the settlenment agreenent can be brought
in this court.

The Kansas Suprenme Court has determ ned that the “law of the

pl ace of transfer controls whether successor liability will be
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applied.” Gllespie v. Seynour, 19 Kan. App.2d 754, 763, 876 P.2d

193, 201 (Kan. Ct. App. 1994). The asset purchase agreenent was
executed in the state of Colorado. (Doc. 12, exh. G at 12)
Col orado | aw applicable to successor liability is as foll ows:

Generally, a corporation that acquires the assets of
anot her corporation does not becone |liable for the debts
of t he sel ling cor poration. However, successor
corporations have been held liable if: (1) there is an
express or inplied assunption of liability; (2) the
transaction results in a merger or consolidation of the
two corporations; (3) the purchaser is a nere
continuation of the seller; or (4) the transfer is for
t he fraudul ent purpose of escaping liability.

CMCB Enterprises, Inc. v. Ferguson, 114 P.3d 90, 93 (Colo. Ct. App.

2005); Alcan Alum num Corp. v. Elec. Metal Prods., Inc., 837 P.2d

282, 283 (Colo. Ct. App. 1992): Ruiz v. ExCello Corp., 653 P.2d 415

(Colo. Ct. App. 1982). Kansas recognizes essentially the sane

el ements. Crane Construction Co. v. Klaus Masonry, LLC, 114 F.

Supp. 2d 1116, 1119 (D. Kan. 2000). “[I]t would be appropriate in

Kansas to exercise personal jurisdiction over a successor

corporation where liability wunder any of the above four
circumstances is also shown.” |Inter-Americas Ins. Corp., Inc. v.
Xycor Systenms, Inc., 757 F. Supp. 1213, 1218 (D. Kan. 1991). *“A

corporation should not be able to escape liability by converting
into a new shell and operating in a different forum” 1d.

1. Fraud exception

Plaintiffs assert that MHS can be |iable under the fraud
excepti on based upon | anguage i n the asset purchase agreenment which

st ates:

To the best of Seller’s [My Hone’ s] know edge, no
litigation at law or in equity and no proceeding before
any comm ssion or other admnistrative or regulatory
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authority pending or threatened against Seller which

would or may have a material adverse effect upon the

property, assets or business of Seller or which seeks to,

or m ght have the effect of restraining, prohibiting, or

interfering with the transaction contenpl ated her eby.

(Doc. 12 at 3.7). This representation by My Hone was false.
ProHonme, Inc., initiated suit against My Honme on August 2, 2002,
and the asset agreenent was entered into on Novenber 1, 2002. The
suit against My Hone was filed in order to recover $104, 000 due
under the settlenment agreenment. While MHS was not assuni ng
liability for the debt, an adverse judgment coul d affect the assets
t hat were being transferred.

A finding that a statenment was fal se does not, however, equate
to fraud. “To establish fraud, the plaintiff nmust show that the
def endant made a fal se representation of a material fact, know ng
that representation to be false; that the person to whom the
representation was made was ignorant of the falsity; that the
representation was made with the intention that it be acted upon;

and, that the reliance resulted in damage to the plaintiff.” Coors

v. Security Life of Denver Ins. Co., 112 P.3d 59, 66 (Col o. 2005).

The court cannot say as a matter of |law that My Hone’ s conduct was
f raudul ent. But even if fraud by My Honme ultimately could be
proven, the fraud will be that of My Home, not that of MHS.
Plaintiffs therefore have failed to make a prinma faci e show ng t hat
adequately establishes that MHS is bound by the forum selection
cl ause under the fraud theory of successor liability.

2. Mere Continuation Exception

“The nere continuation exception applies when there is a

continuation of directors, managenment, and sharehol der interest
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and, in sonme cases, inadequate consideration.” Alcan, 837 P.2d at
283. At the tinme of the asset purchase agreenent, neither My Home
nor MHS had simlar nmenbers. Johnson did not becone a nenber of
MHS until sixteen nonths after selling the assets of M Hone.
Therefore, the evidence does not support a prim facie show ng t hat
MHS was a nmere continuation of My Home under Col orado | aw. ?
The notion to dismss is granted as to MHS.

[11. CONCLUSI ON

Def endants’ motion to dism ss Johnson and MHS for |ack of
personal jurisdiction is granted.?

A notion for reconsideration of this order pursuant to this
court's Rule 7.3 is not encouraged. The standards governing
notions to reconsider are well established. A notion to reconsider
IS appropriate where the court has obviously m sapprehended a
party's position or the facts or applicable | aw, or where the party
produces new evi dence t hat coul d not have been obtai ned t hrough the
exerci se of reasonable diligence. Revisiting the issues already
addressed is not the purpose of a nmotion to reconsider and
advanci ng new argunments or supporting facts which were otherw se

avail abl e for presentati on when the original notion was briefed or

argued is inappropriate. Comeau v. Rupp, 810 F. Supp. 1172 (D

Kan. 1992). Any such notion shall not exceed t hree pages and shal

1 Wile a sale for inadequate consideration can support a
finding of nere continuation, plaintiffs have failed to provide the
court with evidence to make that determ nation.

2 Defendants’ notion to dism ss for inproper venue is denied

as nmoot. Nevertheless, it would appear that the proper venue is
Col or ado.
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strictly conply with the standards enunciated by this court in

Comeau v. Rupp. The response to any notion for reconsideration

shall not exceed three pages. No reply shall be filed.

IT 1S SO ORDERED.
Dated this 12t h day of January 2006, at Wchita, Kansas.

s/ ©Monti Bel ot

Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE




