IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

JUDY MAXFI ELD,
Plaintiff, CIVIL ACTION
V. No. 05-1164

STATE FARM MUTUAL AUTOMOBI LE
I NSURANCE COVPANY,

Def endant .

Nl N o N e = e P P N P

MEMORANDUM AND ORDER

This case cones before the court on cross notions for sunmmary
judgment. (Docs. 16, 20.) The notions have been fully briefed and
are ripe for decision. (Docs. 21, 23, 24, 25.) The court has subject
matter jurisdiction pursuant to 29 U S C 8§ 1132(e). Plaintiff’s
notion i s DENI ED and defendant’s notion i s GRANTED for the reasons set
forth herein.

I. FACTS
The following facts are either uncontroverted or designated

uncontroverted.* Plaintiff Judy Maxfield was enpl oyed by defendant

! Local Rule 56.1 requires the nmovant for summary judgnent to
set forth a concise statenent of material facts. D. Kan. Rule 56. 1.
Each fact nust appear in a separately nunbered paragraph and each
par agraph nust refer wwth particularity to the portion of the record
upon which the novant relies. Id.  An opposing menorandum mnust
contain a simlar statenent of facts, nunbering each fact in dispute,
referring with particularity to those portions of the record relied
and, if applicable, stating the nunber of the novant’s fact disputed.
All material facts set forth in the statenent of the novant shall be
deened adnmitted for the purpose of summary judgnment unless
specifically controverted. See @Qullickson v. Southwest Airlines
Pilots” Ass’'n, 87 F.3d 1176, 1183 (10th G r. 1996) (applying |oca
rules of District of Uah). Plaintiff did not controvert defendant’s
statement of facts in defendant’s notion for summary judgnent;
therefore, all are deenmed adm tted.




State Farm Mutual Aut onobile |Insurance Conpany (“State Farni) as an
i nsurance agent for five years and then as a clainms adjuster for
twenty vyears. State Farm provided a group long-term disability
i nsurance policy for its enployees through the Life | nsurance Conpany
of North Anmerica (“LINA"). State Farm del egated responsibility to
LINAto act as clains adm nistrator for the long-termdisability plan
(“Plan”).
A. MEDICAL AND PROCEDURAL HISTORY

Plaintiff’s nedical history relevant to her clained disability
begi ns sone si xteen years ago. 1n 1989 plaintiff fell and injured her
neck and back. Consequently, Dr. Shapiro performed an anterior
cervical diskectony in 1990. The adm nistrative record, however
contai ns no pertinent nmedical history for plaintiff for the next seven
years. The record next notes plaintiff was di agnosed with sl eep apnea
on February 28, 1997, and diagnosed with fibronyalgia by Dr. David
Wei densaul , a rheunatol ogi st, in August 1997. Also in August 1997,
a second cervical diskectony was perfornmed by Dr. Paul Stein. In
Novenber 1997, in followup, Dr. Stein noted plaintiff was conpl ai ni ng
of “feelings of nunbness in her arns,” “her right |leg quivers,” and
“losing control of bladder function . . . and a couple of accidents
wth bowel” but that he could not “see a reason for additional
synpt omat ol ogy based on the cervical spine” and concurrently referred
plaintiff to a psychologist, Dr. Meller, who di agnosed plaintiff with
“maj or depression, recurrent (andin partial remssion).” Plaintiff’s
enpl oynent with State Farm ended August 27, 1997.

On Decenber 15, 1997, Dr. Babikian, a neurologist, exam ned

plaintiff and reported “[t] he patient has nmultiple conplaints w thout
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any obj ective findings on exam” Al so on Decenber 15, 1997, plaintiff
was again evaluated by Dr. Stein who reviewed the reports of Drs.
Moel | er and Babi ki an and t hen st at ed:

From the point of view of her surgery itself | think she

could be released to return to work but she does not feel
that she could do her work again given the continued

synptons in her hands. I am going to refer her to a
physiatrist for evaluation and any further therapy and
ultimately I will leave it up to the physiatrist to do

functional capacities assessnment and nmake any kind of
rating in rel ease.

Plaintiff again saw Dr. Babi ki an on Decenber 29, 1997 at which
poi nt Dr. Babi ki an concl uded “from a neurol ogi cal standpoint . . . |
amunabl e to find anything specifictotreat.” Plaintiff then saw Dr.
Bl ake Veenis, the physiatrist to whom she had been referred by Dr.
Stein, on January 6, 1998. Dr. Veenis discussed plaintiff’s synptons
and their possible causes and then stated:

Wth regards to Ms. Maxfield returning to work, at this

point in tinme | feel she could do sone sedentary work

wi thout a |lot of repetitive upper extremty activities and
| have recommended restricting repetitive upper extremty

activities to no nore than occasional . . . Wth the job
she has described tone . . . | have a lot of reservations
about whether she will be able to do this job because she
states it is alnost all data entry into the conputer and
I’m not sure that her upper extremties will be able to
tolerate this. Thus, | have recomended she return to work

with the restrictions as |isted above.
Dr. Veenis had been informed by plaintiff that the job she would be
returning towas a “newjob . . . doing computer docunentation of data
as well as phone work” rather than her old job of clains adjuster.
Shortly thereafter, plaintiff saw Dr. Wi densaul , her
r heumat ol ogi st, who noted her previous diagnosis of fibromnyal gia but
also indicated to plaintiff not all her synptons could be explai ned

by a rheumatol ogy diagnosis. Dr Widensaul made no nention of
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plaintiff’s work abilities.

On January 21, 1998, plaintiff first applied for disability
benefits with LINA. Plaintiff’ s application referenced her previous
neck surgery and “nunb fingers on both hands & both arns
dysfunctional. Rt. leg spasns & jerks & painful.” LINA initially
denied plaintiff’s claim for disability benefits, as of July 20,
1998. 2

On January 26, 1998, plaintiff again saw her rheunat ol ogi st, Dr.
Wei densaul . At that tinme Dr. Weidensaul told plaintiff “she probably
cannot do the type of work she was doing with the conputer before.”
On February 10, 1998, plaintiff again saw Dr. Veenis, who then stated

that plaintiff “is not enployable inthe conpetitive work environnent”

but “nay be able to do sone sedentary activities.” Dr. Veenis also
stated he “did not feel that she will be able to return to her
previous work.” Dr. Veenis concluded plaintiff was “disabled by the

conbined effects of her cervical nyelopathy, fibronyalgia and
depression with histrionic traits.” On April 14, 1998 and June 5,

1998, Dr. Veenis reaffirnmed his February di agnoses and his belief that

2 Throughout 1998 and 1999 plaintiff sought social security
disability benefits. On March 5, 1998, plaintiff’s application was
denied by the Social Security Admnistration. Plaintiff was |ater
awar ded social security disability benefits on January 4, 1999, with
an effective date of August 26, 1997. Plaintiff believes the Soci al
Security Admnistration’s determ nation should have sone wei ght on
LINA's determ nation. To the contrary, a social security disability
determ nati on does not conpel the sane determnation from a plan
adm ni strator. See Wagner-Harding v. Farm and Indus. Inc. Enployee
Ret. Plan, No. 01-3085, 2001 W 1564041, at *6 (10th G r. Dec. 10,
2001) (holding that workers’ conpensation and social security
adm ni stration determ nations do not conpel a plan admnistrator to
automatically grant benefits because the proceedings are “entirely
different and separate from a claim under ERISA, wth different
parties, different evidentiary standards, and different bodi es of | aw
governing their outcones”).
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plaintiff would pernmanently be unable to return to work.?

Plaintiff was next seen by Dr. Wi densaul on Septenber 10, 1998
at which time Dr. Weidensaul stated that plaintiff was “not able to
work at this point” and that he “did not think she will be able to
work again in the foreseeable future.” |In Cctober 1998, plaintiff was
seen by her primary care physician, Dr. Thode. Dr Thode stated
plaintiff was “unable to wal k greater than one bl ock and cannot stand
for nore than five mnutes, nor can she sit for nore than five m nutes
because of pain across her neck and back” and concl uded that “patient
is unable to work at this point.” Also in October 1998, plaintiff
underwent breast reduction surgery in attenpt to alleviate her chronic
neck pain and fibronyalgia. On Novenber 11, 1998, Dr. Thode noted
that plaintiff thought the reduction surgery had hel ped quite a bit.

In January, February, and Mrch 1999, plaintiff saw her
psychiatrist, Dr. Hohly, but no discussion or conclusions were
transcri bed regarding plaintiff’s work ability. At this point, on May
12, 1999, LINA reversed its decision and granted disability benefits
to plaintiff.

Six nonths later, in Novenber 1999, plaintiff spoke with Dr.
W1 liam Hague of MCC Behavioral Care at the request of LINA.  Dr.
Hague conducted a tel ephone intervieww th plaintiff and revi ewed her
medi cal records. Due to “conflicting data” provided by plaintiff and

the fact that she had not seen her fam |y physician or rheunat ol ogi st

3 As noted above, at the time of his January 1998 assessnent,
Dr. Veeni s understood the job Maxfield would be returning to at State
Farmto be a data entry position, rather than her previous position
of clains adjuster. Dr. Veenis did not docunment in his subsequent
assessnments whether he continued to rely on this m staken belief.
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si nce t he begi nning of 1999, Dr. Hague beli eved an i ndependent nedi cal
exam nation would be hel pful. Dr. Hague concluded that “unless
nodi fications are nmade in the use of treatnment interventions being
offered . . . it would seemunlikely that she will return to work on
any kind of tinely basis.” On Novenber 16, 1999, plaintiff saw Dr.
Thode, her famly physician, with a conplaint of chronic pain.

On January 17, 2000, plaintiff again saw Dr. Thode who stated
that plaintiff reported her neck pain seened to be better. On January
19, 2000, plaintiff was sent by LINA to Prairie View, Inc. for an
I ndependent psychiatric exam nation by Dr. Vernon Yoder. Dr. Yoder
concl uded: “She has not reached maxi mum nedi cal i nprovenent and woul d
probably benefit fromsonme sort of part-tinme, [ight enploynment, if it
were available, but it may not be. . . . It is not clear when she
woul d be able to return to work on a full tinme basis, if ever.”

On March 7, 2000, Dr. Weidensaul recorded the follow ng office
not e:

This patient presented today to have sonme i nsurance papers

filled out for Signa [sic] Insurance for disability. The

patient relates that she still has a |lot of problens with

bal ance, nuscl e pain, fatigue, problens wth concentration,

head trenors, hand trenors, and also a |ot of problemwth

nmuscl e cranping. The patient did not feel that she would

be able to hold down any gainful enploynent because of

t hese various problens.

Dr. Widensaul went on to relate a “brief exanf that noted no

obj ective observations other than that “[t] he patient does have the

head and hand trenors as nentioned.” Dr. Widensaul concl uded:
The patient still seenms to have a lot of general health
probl ens. I do not see any evidence today for an

I nflammatory arthritic condition or nuscle inflamation
probl em She has been taking several medications fromDr.
Thode, who also told her that she should also have a 5
pound weight imt on lifting because of chronic neck pain.
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| did refer further questions regarding her current health
status back to Dr. Thode's offi ce.

Dr. Weidensaul then reported to LINA that plaintiff’s physical
abilities included a two hour sitting capability, “current weight
limt of 5 pounds for neck problens,” “very poor bal ance,” and that
plaintiff “drops things secondary to her nunbness.”

At the request of LINA, on May 2 and 4, 2000, plaintiff underwent
a functional capacity evaluation (FCE) to determ ne her potential work
ability. The exam ner nmade detailed findings of plaintiff’s ability
to lift, sit, stand, and wal k during this two-day exam nation and
concluded that plaintiff could hold a job at the |ight physical denmand
| evel. Specifically, the FCE exam ner concluded plaintiff could sit
si x hours, stand seven hours, and/or wal k five hours out of an eight
hour day; lift or carry ten pounds frequently and el even to twenty
pounds occasionally; and use her hands for nanipul ation frequently.*

On June 15, 2000, LINA advised plaintiff it was term nating her
disability benefits because plaintiff no longer net the Plan’s
definition of disabled. Plaintiff received benefits from LINA from
June 12, 1998 through June 11, 2000. LINA based its term nation on
the functional capacity exam nation, a vocational assessnent, and

plaintiff’s nmedical docunentation. LI NA concluded that plaintiff

“ The parties agree that an FCE is an objective test designed
to nmeasure an individual’s work ability. The parties disagree,
however, on the weight that should be given to the concl usions of the
FCE. Plaintiff contends that she was told to “disregard any wei ght
[imtations” and gi ve her “absol ute maxi mal effort” in taking the test
and thus the FCE is not an accurate depiction of her true work
ability. Defendant responds that the instructions given to plaintiff
per the FCE evaluation were “to select weights . . that she felt she
could Iift or carry without significant aggravation of her pain” and
“to make as many adjustnments to the weights as was necessary to
determ ne the maxi mal wei ght she was able to confortably tolerate.”
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“retain[ed] the capacity to performany occupation including that of
your prior occupation.”

On July 21, 2000, plaintiff notified LINA that she wi shed to
appeal the denial of disability benefits. As part of her appeal
plaintiff submtted a June 19, 2000 letter from Dr. Thode. 1In his
letter, Dr. Thode commented on the FCE and stated “he believes his
Cctober 1998 letter [with 5 mnute wal king and sitting limtations]
to still be true” and that “what you have seen under the functional
capacities evaluation is indeed a maxinmal effort that cannot be
sustai ned and nost |ikely over-represents her ability to consistently
performat a job.”

On August 14, 2000, Dr. Smth, a rheumatol ogist, perfornmed a
review of plaintiff’s records at the request of LINA Dr. Smith's
report noted that persons with fibronyalgia “can be expected to
function normal ly” and “based on the functional capacity eval uation

Maxfield is physically able to work at a job requiring |ight
duty.” However, Dr. Smth also noted that “Dr. Yoder is concerned her
ability towork full-tine may be limted by her psychiatric problens”
and he could not “assess her level of function fromthe psychiatric
st andpoi nt.”

On Septenber 25, 2000, LINA denied plaintiff’s appeal. On
Cct ober 20, 2000, plaintiff filed a witten second appeal. LI NA
invited plaintiff to submt further docunentation with her appeal but
plaintiff did not do so. On Decenber 12, 2000, LINA reaffirned its
prior denial and notified plaintiff she had exhausted her

adm ni strati ve renedi es.




B. LONG-TERM DISABILITY PLAN

Wth the above lengthy recitation of the medical and procedural
hi story of this case, the court nowturns to the long-termdisability
plan at issue. The Plan provides:

The Plan Admi nistrator and The Life Insurance Conpany of
North America shall have the power to make all reasonabl e
rul es and regul ations required in the adm nistration of the
Plan and for the conduct of its affairs, to make all
determ nati ons t hat t he Pl an requires for its
adm nistration, and to construe and interpret the Plan
whenever necessary to carry out its intent and purpose and
to facilitate its admnistration. Al such rules,
regul ati ons, det ermi nati ons, constructions, and
interpretations made by the Pl an Adm ni strator and The Life
| nsurance Conpany of North Anerica shall be binding upon
the Policyholder . . . and all other interested parties.

Under the terns of the Plan, “disability” is defined as foll ows:
An Enployee will be considered Disabled if because of
Injury or Sickness, he is wunable to perform all the
essential duties of his occupation.
After Monthly Benefits have been payable for 24 nonths, an
Enpl oyee will be considered Disabled only if he cannot
actively work i n any ‘substantially gainful occupation’ for
which he is qualified or may reasonably becone qualified by
reason of his education, training or experience.
“Substantially gai nful occupation’ nmeans one whi ch provi des
the inconme required to support the standard of 1iving
reasonably approxi mating the standard naintained prior to
the disability.
Plaintiff argues she neets the definition of long-term disability
under the ternms of the Plan and that defendant’s deci si on denyi ng her
benefits was arbitrary and capricious. Defendant responds that there
was substantial evidence supporting its decision to deny benefits
under the Plan’s “any occupation” definition of disability.
II. SUMMARY JUDGMENT STANDARD
The rul es applicable to the resolution of this case, now at the

sunmary judgnent stage, are well-known and are only briefly outlined
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her e. Federal Rule of Civil Procedure 56(c) directs the entry of
sumary judgnment in favor of a party who "show[s] that there is no
genui ne issue as to any material fact and that the nmoving party is
entitled to a judgnent as a matter of law." Fed. R Cv. P. 56(c).
An issue is “genuine” if sufficient evidence exists “so that a
rational trier of fact could resolve the issue either way” and “[a]n
issue is ‘material’ if under the substantive law it is essential to

t he proper disposition of theclaim” Adler v. WAl-Mart Stores, Inc.,

144 F.3d 664, 670 (10th G r. 1998). Wen confronted with a fully
briefed notion for summary judgnent, the court nust ultimtely
determ ne "whether there is the need for a trial-whether, in other
words, there are any genuine factual issues that properly can be
resolved only by a finder of fact because they may reasonably be

resolved in favor of either party." Anderson v. Liberty Lobby, Inc.,

477 U.S. 242, 250 (1986). If so, the court cannot grant sunmary
judgrment.® Prenalta Corp. v. Colo. Interstate Gas Co., 944 F.2d 677,
684 (10th Cr. 1991).

III. STANDARD OF REVIEW

Both parties agree their dispute is governed by the Enployee
Retirenent | nconme Security Act of 1974 (“ERISA’), 29 U S.C. 8§ 1001-
1461. (Docs. 21 at 1; 16 at 1.) Plaintiff is seeking long-term

di sability benefits under an enpl oyee-sponsored benefit plan and the

> Even though the parties have filed cross-notions for summary
judgment, the | egal standard does not change. See United Wats, Inc.
v. Gncinnati Ins. Co., 971 F. Supp. 1375, 1382 (D. Kan. 1997). It
remains this court’s sole objective to discern whether there are any
di sputes of material fact, see Harrison W Corp. v. Gulf Gl Co., 662
F.2d 690, 692 (10th G r. 1981), and the court will treat each notion
separately. See Atl. R chfield Co. v. Farm Credit Bank of Wchita,
226 F.3d 1138, 1148 (10th G r. 2000).
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claimis thus governed by ERI SA § 1132(a)(1)(B). “[ A] denial of
benefits chal |l enged under § 1132(a)(1)(B) is to be reviewed under a
de novo standard unless the benefit plan gives the adm nistrator or
fiduciary discretionary authority to determne eligibility for
benefits or to construe the terns of the plan.” Firestone Tire and

Rubber Co. v. Bruch, 489 U. S. 101, 115 (1989). |If the benefit plan

gives the adm nistrator or fiduciary that authority, the court nust
then judge the denial of benefits according to an arbitrary and
capricious standard. See Kinber v. Thiokol Corp., 196 F. 3d 1092, 1097
(10th Gir. 1999).

There is no dispute that here the Plan expressly gives the plan
adm nistrator binding discretion to determ ne whether to deny a
cl ai mant insurance benefits under the Plan. (Docs. 21 at 10; 18 at
15.) Thus, the court will review LINA s decision denying plaintiff
long-term disability benefits using the arbitrary and capricious
st andar d. The Tenth GCircuit has explained the arbitrary and
capricious standard in detail.

In determning whether the admnistrator’s decision was
arbitrary or capricious, we |ook to wvarious indicia,
including: (1) whether substantial evidence supported the
adm nistrator’s decision; (2) whether the adm nistrator
based its decision on a mstake of |aw, and (3) whether the
adm ni strator conducted its review in bad faith, or under
a conflict of interest. To survive our review, the
Adm ni strator’s decision need not be the only |ogical one
nor even the best one. The reviewing court need only
assure that the adm nistrator’s decision falls sonmewhere on
a conti nuum of reasonabl eness—even if on the low end. In
other words, we will uphold the adm nistrator’s decision
unless it is not grounded on any reasonabl e basis.

Roach v. Prudential Ins. Brokerage, Inc., No 02-4042, 2003 W. 1880641,

at *4 (10th Gr. Apr. 16, 2003) (quotations omtted). |In review ng

an ERISA plan administrator’s decision under the arbitrary and
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capricious standard, federal courts are limted to the adm nistrative
record-“the materials conpiled by the adm nistrator in the course of

making his decision.” Hall v. UNUM Life Ins. Co. of Am, 300 F.3d

1197, 1201 (10th Gir. 2002).

Because the Plan grants defendant binding discretionary
authority, the court nust apply the arbitrary and capri ci ous standard
to the plan administrator’s actions. However, the Tenth G rcuit
affirmed a nodification to this standard with the use of the “sliding

scal e” approach upon finding a conflict of interest. |In Chanbers v.

Fam |y Health Plan Corp., 100 F.3d 818, 826 (10th Gr. 1996), the

Tenth Circuit held that “the fiduciary decision will be entitled to
sone deference, but his deference wll be |lessened to the degree
necessary to neutralize any untoward influence resulting from the
conflict.” Chanbers, 100 F.3d at 826 (quotation omitted). The Tenth
Circuit expanded on Chanbers in Fought v. UNUMLife Ins. Co., 379 F. 3d

997 (10th Cir. 2004). Wen the plan admnistrator is also acting as
the plan’s third-party insurer, an inherent conflict of interest
arises and the burden is placed on the plan admnistrator to
denonstrate that its interpretation of the ternms of the plan is
reasonabl e and that its application of those terns to the claimant is
supported by substantial evidence. Fought, 379 F.3d at 1006.

Here, there is also no dispute regarding the | evel of deference
to be accorded to the plan adm nistrator. (Docs. 21 at 10; 18 at 17-
18.) LINA was acting as both plan adm nistrator and as the third-
party insurer. Thus, defendant bears the burden of showing its
deci si on was based on substantial evidence. The phrase “substanti al

evidence” has been expressly defined by the Tenth Circuit.
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“Substantial evidence is such evidence that a reasonable m nd m ght
accept as adequate to support the conclusion reached by the
[ deci si onmaker]. Substantial evidence requires nore than a scintilla
but | ess than a preponderance.” Sandoval v. Aetna Life and Cas. Ins.

Co., 967 F.2d 377, 381 (10th G r. 1992) (internal quotations and

citations omtted).
IV. ANALYSIS

The i ssue is whether there is substantial evidence plaintiff net
the Plan definition of “disabled” when her disability benefits were
denied. It is undisputed that plaintiff was disabled for 24 nonths,
fromJune 12, 1998, through June 11, 2000, the “own occupation” period
of coverage under the Plan. The central issue is whether plaintiff
met the “any occupation” definition of disability under the Plan as
of June 11, 2000, when her benefits were term nated.

LI NA recei ved determ nations of plaintiff’s ability to work from
four physicians and based its denial, in part, on the opinions of
these four; Drs. Thode, Widensaul, Yoder, and Smith. Dr. Thode
plaintiff’'s famly physician, believed plaintiff was unable to work
and consistently expressed this opinion from 1998 through 2000.
Plaintiff believes LINA should have given special weight to the
opi ni on of Dr. Thode, as the physician with the nost famliarity with
her nedical conditions and work ability. Dr. Thode s assessnent of
plaintiff’s work ability does place her well wthin the Plan's
definition of “any occupation” disability - Dr. Thode wote LINA that
the FCE performed by plaintiff over-represented her ability to
consistently performat a job and affirmed his belief that plaintiff

was unable to work. An ERI SA plan adm nistrator, however, is not
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required to give special deference to the opinion of a treating

physician. See Black & Decker Disability Plan v. Nord, 523 U S. 822,

834 (2003). In Black & Decker, the Suprenme Court stated:

Pl an adm ni strators, of course, may not arbitrarily refuse

to credit a claimant’s reliable evidence, including the

opinions of a treating physician. But, we hold, courts

have no warrant to require adm nistrators automatically to

accord special weight to the opinions of a claimant’s

physician; nor may courts inpose on plan admnistrators a

di screte burden of explanation when they credit reliable

evidence that <conflicts with a treating physician' s

eval uati on.
Id. Dr. Thode’s opinion concerning plaintiff’s work ability and the
| ack of weight he gave the FCE was but one piece of evidence of
plaintiff's work ability. As stated in its denial of plaintiff’'s
appeal , LI NA considered Dr. Thode’ s opi ni on before denying plaintiff’s
appeal, but ultimately rejected it because Dr. Thode “provided no
medi cal information to support his opinion.”®

Dr. Widensaul, who at times was actively treating plaintiff,
either expressed no opinion on plaintiff’s ability to work or
expressed the opinion that plaintiff was able to work but only with
limtations. Wen asked by LINA whether he agreed with the results
of the FCE, however, Dr. Widensaul noted that based on the FCE and
plaintiff’s previous occupation of clains adjuster, plaintiff “could

seek enpl oynent again.” Dr. Widensaul did state that he was not

¢ Dr. Thode continued to adhere to the five mnute sitting and
standing restrictions stated in his 1998 | etter despite their apparent
severity. As defendant points out, with such severe restrictions,
plaintiff would not only be unable to sit in a car long enough to
travel the distance fromher hone i n Hutchi nson, Kansas to Wchita for
appoi ntnents wi th ot her physicians, but woul d al so be unabl e to cook,
clean, or perform nost activities of daily living. Plaintiff’s
records show no evidence of inability to performeveryday activities
and Dr. Thode certainly did not support his restrictions with any
evi dence of the sane.
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plaintiff’s famly doctor and that there may be other factors
conplicating her health status and he concluded only with the opinion
that he was unaware of any reason plaintiff could not performas the
FCE i ndi cat ed.

Drs. Yoder and Smith were hired by LINA as independent nedi cal
exani ners. Dr. Smith, a rheunatol ogist, opined that based on the
di agnosis of fibronyalgia, plaintiff should not be limted from
wor ki ng. However, Dr. Smith’s opinion was basically inconclusive as
he stated that he could not fully assess the interplay of plaintiff’'s
psychi atric diagnoses with her nedical diagnoses. Dr. Yoder opined
plaintiff would benefit frompart-time, [ight enploynent but that it
was unclear to himwhen plaintiff could resune full-tinme work. LINA
responds, however, that Dr. Yoder’s conclusions do not appear to be
based on obj ective findings, but rather build on subjective reporting
fromplaintiff.

LI NA al so based its denial of long-termdisability benefits on
the results of the FCE. Collectively, plaintiff’s nedical records
show a | ack of objective evidence of plaintiff’s ability or inability
to work. Indeed, plaintiff has pointed to no objective evidence of
her work ability, only her physicians’ beliefs based on plaintiff’s
subj ective description of her synptons, sone opi nions being tw years

old at the tinme LINA nade its determ nation.” Therefore, the FCE was

" For exanple, plaintiff relies on the opinion of Dr. Veenis,
t he physiatrist who |ast evaluated plaintiff in June 1998. At that
time, Dr. Veenis concluded plaintiff would permanently be unable to
return to work. However, at the tine LINA nmade its denial of
plaintiff’s claim Dr. Veenis  conclusion was two years old. 1In the
Interim plaintiff had undergone breast reduction surgery with the
goal of alleviating her neck pain and LI NA had newer infornation upon
which it could rely.
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the primary objective nmeasurenment on which LINA could rely to base a
disability determ nation. Dr. Thode believed LI NA should not rely on
the FCE, but Drs. Smth and Wei densaul believed LINA could rely on the
FCE' s determi nation. The FCE was an objective, two-day exam nation
of plaintiff’s actual ability tolift, sit, stand, and wal k. The FCE
determned plaintiff could sit six hours, stand seven hours, and/or
wal k five hours out of an eight hour day; lift or carry ten pounds
frequently and el even to twenty pounds occasi onal | y; and use her hands
for manipulation frequently. The FCE exam ner concluded plaintiff
could hold a job at the |ight physical demand | evel. Thus, LINAs
deci sion denying disability benefits is based on “nore than a
scintilla but less than a preponderance” of evidence, which is all
that is required.

LINA's interpretation of the Plan’s terns was al so reasonabl e.
LINA tied its denial of long-term disability benefits to the Plan
definition of disability, which required that plaintiff be unable to
work in “any ‘substantially gainful occupation’ for which [she] is
qualified or nay reasonably beconme qualified.” The FCE s objective
conclusions of plaintiff’s work ability and the |ack of objective
evi dence for any contrary conclusion supports LINA s determ nation
that plaintiff did not neet the Plan definition of disabled. LI NA
denied plaintiff benefits based on the objective evidence before it
that plaintiff only subjectively refuted.

Plaintiff argues that under the Plan's definition of “any
occupation” disability, she “would be considered disabled if she was
unabl e to be gainfully enployed at a job that woul d pay her sonething

in excess of $60,000.00 per year” based on previous earnings of
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$5,096.40 per nmonth at State Farm Plaintiff goes on to state that
“no enpl oyer would offer to hire her under those terns or, for that
matter, at all.” Plaintiff not only does not support her factua
assertions by citations to the record, she al so does not support her
argunment by any evidence that she could not find an occupation
sufficient to support her pre-disability standard of i ving. The
definition of “any occupation” disability does not require that the
claimant be able to work at an occupation paying the exact incone
enj oyed pre-disability. Rather, the definition requires only that a
claimant be able to work at an occupation that provides incone
“required to support the standard of |iving reasonably approxi mating
the standard maintained prior to the disability.” At LINA s request,
acertifiedrehabilitation counsel or perfornmed a vocati onal assessnent
in May 2000, and concl uded, based on plaintiff’s transferable skills,
that plaintiff was capable of perform ng her own previ ous occupation
of clains adjuster. This would certainly place plaintiff within the
Plan definition of working at an occupation providing inconme to
support her pre-disability standard of |iving.

Plaintiff spends a great deal of tinme in her notion for summary
judgnment, and does so exclusively in her response to defendant’s
notion, listing the “constellation of health problens” she is
currently suffering and then stating the conclusion that “given her
nyriad health problens, the evidence is clear that the adm nistrator
was arbitrary and capricious in cutting off her disability benefits.”
Plaintiff in no way ties her argunent to the |anguage of the Plan.
The Pl an’ s | anguage and definitions of disability control, not whet her

or not plaintiff was ill or suffered from various health problens.
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Plaintiff’s claimfor disability in January 1998 was based on cervi cal
spi ne i ssues and fi bronyal gia. The “constellation of health probl ens”
plaintiff is fond of listing are not material to her claim for
disability. Those ailnments were not before the plan adm nistrator
when its decision was made and will not now be consi dered.
V. CONCLUSION

Under t he applicabl e standard of review, LINA s decision need not
be the only | ogical conclusion, nor even the best conclusion. LINA s
deci sion need only be supported by substantial evidence to counter a
claimthat it was arbitrary or capricious. LINAhas net this standard
and its notion for summary judgnment (Doc. 16) is GRANTED.
Accordingly, plaintiff’s nmotion for summary judgnent (Doc. 20) is

DENI ED.

IT 1S SO ORDERED.
Dated this_12th day of Septenber 2006, at Wchita, Kansas.

S/ Monti_ Bel ot
Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE
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