INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
LARRY HARTS,
Paintff,
Case No. 05-1066-WEB

V.

MICHAEL JOHANNS, Secretary of the
United States Department of Agriculture,

N N N N N N N N N NS

Defendant.

MEMORANDUM AND ORDER

Now before the Court is Plaintiff’s motion to review a find action by the Farm Service Agency
(“FSA”). (Doc. 9); D. Kan. 83.7. The Court takesjurisdiction over this appea from the FSA’sdecison
under 28 U.S.C. § 1331 for review under the Adminigrative Procedures Act (“APA™). 5U.S.C. 8§ 701-

706; 7 U.S.C. § 6999.

. FACTS.

1. Onor about May 15, 1989, Plaintiff entered into a Shared Appreciation Agreement (“SAA”)
withthe FSA. (R. a 7-8). Under the terms of the agreement, the FSA agreed to reduce Plaintiff’s debt
in exchange for fifty percent of the gppreciation of their land vaue over the subsequent ten years. (I1d.).

2. On or about December 16, 1998, Rick Carlile appraised Plaintiff’ s land, pursuant to an FSA
request, to determine the amount of shared gppreciation that would be recaptured pursuant to the 1989
SAA. (R. a 206-207).

3. Duringthe gppraisd, Plantiff alegedly pointed out dleged faluresin theirrigation sysemwhich



were not incorporated into the appraisal. (R. at 171, 203-204, 215).

4. On January 11, 1999, Plaintiff went to the FSA office, saw the appraisal, and objected to it.
(R at 69, 130, 171, 218, 266, 307-308, 333-334, 336-338). Plaintiff caled the FSA on January 27,
1999 and February 2, 1999 to dispute the appraisal. (R. at 177, 218, 266, 334, 343, 352). Prompted
by Faintiff’s phone cdl, the FSA sent aletter showing the appraisal and amount of shared equity to be
recaptured as well as methods to dispute this determination. (R. at 9-13, 228, 331-332, 335, 352-353).
While this |etter was sent on February 3, 1999, it was dated January 12, 1999. (Id.). Faintiff recaived
this letter on February 5, 1999. (Id.).

5. On March 8, 1999, Paintiff went to the FSA office and requested a meeting to apped the
gopraisd. (R. at 171, 203, 218, 266, 334-335). Hewastold by an FSA agent that he wastoo late. (R.
at 171, 180, 203, 218, 266, 337). There is no record of any request for a meeting or appea between
February 3, 1999 and March 7, 1999. (R. at 341, 342-343).

6. Plaintiff then entered into three agreementsin 1999, 2000, and 2001 which each suspended the
payment of the recapture amount for one year. (R. a 15, 211, 324). On October 28, 2003 the FSA
sent Plaintiff anotice of debt acceleration as Plantiff had yet to pay the recapture amount. (R. at 80-83).

7. Plantiff gppealedtotheNationd AppeasDivison (*NAD”) in January 2004 and an evidentiary
hearing was hdd onMay 7, 2004. (R. a 140, 145-167, 250-253). The Hearing Officer specificaly held
that Plaintiff was not entitled to apped the 1998 gppraisd. (R. a 252). Thisdecisonwasaffirmed by the

Director on August 17, 2004. (R. at 245-249).

[l. GOVERNING LAW.




Because areview of agency action istreated as an apped, the Court will aval itsdf to the Rules
of Appellate Procedure. Olenhousev. Commodity Credit Corp.,42F.3d 1560, 1580 (10th Cir. 1994);
Fed. R. App. P. 15. The substantive rules of review however, are set forth in the Administrative
Procedures Act (“APA”). 5 U.S.C. 88 701-706. Under the APA, a court shall set asde an agency
decisonifitis

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;

(B) contrary to condtitutiond right, power, privilege, or immunity;

(©) in excess of gatutory jurisdiction authority, or limitations, or short of statutory right;

(D) without observance of procedure required by law;

(E) unsupported by substantial evidence...

(F) unwarranted by the factstothe extent that the factsare subject to tria de novo by the reviewing

court.
§706(2).

The Tenth Circuit has held that the essential functionof ajudicid review isto determine: 1) whether
the agency acted within the scope of its authority; 2) whether the agency complied with prescribed
procedures, and 3) whether the action is otherwise arbitrary, capricious, or an abuse of discretion.
Olenhouse, 42 F.3d at 1574 (citations omitted).

To determine if anagency acted outside the scope of itsauthority, acourt must andyze anagency’s
authority and discretion and determine if the facts show the agency’s action to reasonably be within that
range. |d. To determine whether the agency complied with prescribed procedures “requires a plenary
review of the record and consderation of gpplicable law.” 1d.

Anagency decisonisarbitrary or capricious if the agency: 1) relied onfactorswhich Congresshad

not intended it to condider; 2) entirely failed to consder an important aspect of the problem; 3) offered an

explanation for its decision that runs counter to the evidence before the agency or is so implausible that it



could not be ascribed to a difference in view or the product of agency expertise. 1d. (quoting Motor
Vehicles Mfrs. Ass' n v. State Farm Mut. Auto. Inc. Co., 463 U.S. 29, 43 (1983)). “In addition to
requiring a reasoned bag's for agency action, the arbitrary or capricious standard requires an agency’s
action to be supported by the facts in the record.” 1d. a 1575. (interna quotations omitted). Agency
action will be set asdeif it isnot supported by substantid evidence. 1d. “Evidence is subgtantid in the
APA sensg, if it is enough to judtify, if the trid were to a jury, a refusd to direct a verdict when the
concluson to bedrawvnisoneof fact.” 1d. (internd quotations and citations omitted).

The arbitrary and capricious standard focuses on the rationality of the agency’ s decison-making
process rather than on the rationdity of the actua decision; moreover, it is well-established that if an
agency’ sdecisonis uphed, it must be on the basis articulated by the agency. Id. “Theagency must make
plainits course of inquiry, itsandyss and itsreasoning.” 1d.

The Court notes that the rule of prgudicid error gpplies during any review of agency action. 5
U.S.C. § 706; see All Indian Pueblo Council v. United States, 975 F.2d 1437, 1443 (10th Cir. 1992)
(applyingharmlesserror standardtojudicia review of adminigraive proceedings). “Evenwherean agency
fallsto comply grictly with its requirements, the administrative determinations made will not be set aside
in the absence of prgudiceto the plaintiff.” Lewis v. Glickman, 104 F. Supp. 2d 1311, 1324 (D. Kan.
2000). The burden of showing prgudice is on the party daming injury from theruling. 1d. Prgudicid
error isfound when plantiff shows that the outcome of the case would have been different absent the error.

Id.

[1l. ANALYSIS.




A. Conditutiond dams and Dedaatory rdlief.

Condtitutiond issues and declaratory relief are withinthe scope of judicia review under the APA.
See 5 U.S.C. § § 702-703, 706(2)(B). In his complaint, Plaintiff requests declaratory relief and reief
based on violations of his due process rights, however, these issues must be raised and supported in
Pantiff's brief. Fed. R. App. P. 28(8)(9)(A) (appellant’s brief must contain contentions, reasons,
authorities and parts of the record rdied upon); D. Kan. R. 7.6 (dl briefs shdl include a statement of
questions as wel as all arguments and authorities relied upon); D. Kan. 83.7(d) (ating that briefs for
judicid review of agency action shdl comply with locd rule 7.6).

Faintiff’ sbrief doesnot mentionanything about due processrightsor declaratory rdief. Evenwhen
Defendant raised the absence of such arguments, Plaintiff’ sreply remained silent on these issues. “Issues
not raised in the opening brief are deemed abandoned or waived.” Coleman v. B-G Maint. Mgmt. of
Colo., Inc., 108 F.3d 1199, 1205 (10th Cir. 1997). Accordingly, the Court declinesto addressPlaintiff’s
due process argument and request for declaratory rdief as they are deemed waived. See Phillips v.
Calhoun, 956 F.2d 949, 953-954 (10th Cir. 1992) (alitigant who fails to press a point by supporting it

with pertinent authority or by showing why it is sound despite alack of authority forfeits the point).

B. Exhaudion.

Defendant argues that relief is not possible because Hantiff hasfailed to exhaust adminidrative
remedies. Curioudy, Plaintiff chose not to address this argument.

Under 7U.S.C. 86912(e), “apersonghd| exhaust dl adminigrative appeal procedures established

by the Secretary or required by law before the person may bring an action in a court of competent



jurisdiction againg, (1) the Secretary; (2) the Department; or (3) an agency, office, officer, or employee
of the Department.” 1d. A Director's review conditutes a fina determination and it is reviewable and
enforceable by any United States Digtrict Court. 7 U.S.C. 8 6998(b) and § 6999.

Both the Hearing Officer and the Director addressed Plaintiff’s contention theat he is entitled to
appedl the appraisal and recapture amount. The Director adopted the Hearing Officer’ s findings of fact
and hdd that Plantiff’s appeal of the 1998 appraisa was untimdy. Therefore, Plaintiff did exhaudt his
adminigtrative remedies prior to filing this lawsuit, becauseit was addressed a the agency’ s highest level.
Cf. Bentley v. Glickman, 234 B.R. 12, 13 (N.D.N.Y. 1999) (agency did not address nor did plaintiff
raise subgtitutionissue; hence, it wasunexhausted). Consequently, Defendant’ smotiontodismissfor falure

to exhaust is denied.

C._Non-compliance with Statutory and Regulatory Reguirements.

The FSA denied Plaintiff’ s request to apped the appraisal and recapture amount because he was
too late. In arguments of lessthan ided darity, Plaintiff daimsthisfinding violated the APA because the
FSA: 1) acted outsde the scope of its authority; 2) did not comply with prescribed procedures; and 3)
acted in arbitrary and capricious manner because the FSA did not consider mideading statements made
to Plaintiff.

Pantiff statesthe letter sent onFebruary 3, 1999 and received February 5, 1999 incorrectly cites
the time dlowed by statute to appeal to the NAD. The Satute gives Plaintiff 30 daysfrom the date he
received notice of the adverse decison to request a hearing fromthe NAD. 7 U.S.C § 6996(b). The

letter incorrectly informed Plantiff that he had 30 days from the date of the letter to appeal the recapture



amount and appraisal to the NAD. Thisdifferenceisimportant because using the date the | etter was sent,
the time for gppedl expired on Friday March 5, 1999; however, usng the date Plaintiff received the letter,
it expired onMonday March8, 1999. See7 C.F.R. 8 11.14(b) (if thefina day of thetime period fallson
aweekend the time for filing is extended to the next working day).

Haintiff argues that he relied on these incorrect dates in the letter and did not file awritten gpped
to the NAD. While the FSA did not directly address this argument, the Court finds that Plaintiff suffered
no prejudice from the incorrect dates. Had Plaintiff relied on the letter, we would not be in this pogition
today as an appeal to the NAD takeninaccordance withthe datesinthe letter would have dso beentimdy
under the statute. Consequently, the incorrect information in the letter was not the cause of Plantiff’s
untimely apped to the NAD regarding thisissue; rather, it was aharmless error.

Pantiff next argues that he did not timely appea because athough he requested an apped on
March 8, 1999, he was misinformed by an FSA worker that he was too late. Plaintiff clams he
detrimentally relied on this mideading statement because his appel laterightsto the NAD were dill avallable
on March 8, 1999. This issue was raised to the agency; however, neither the Hearing Officer nor the
Director addressed it. (R. at 337).

While the Court recognizes reliance on a Government agent’ s mideading statement ordinarily will
not estop the Government, the Court a so recogni zes the agency’ sdiscretionary power to consider untimey
gppeal sunder certain circumstances. See Heckler v. Commity. Health Servs. of Crawford County, 467
U.S. 51 (1984); Office of Pers. Management v. Richmond, 496 U.S. 414, 421 (1990); see 7 C.F.R.
§780.8(b). It isnot within the Court’s purview to decide the outcome of a case; rather, it isthe Court's

respong bility to ensure the agency adheres to the gppropriate decisionmaking process. See Olenhouse,



42 F.3d at 1574. Theissue of mideading statementson March 8, 1999 isan important aspect of Plaintiff’s
untimely gpped that the agency must consder in itsdecison. The Court findsthe agency’ sdecison to be
arbitrary and capricious as it failed to address mideading statements made to Rantiff on the find day of
hisappellaterights. 1d. (agency decisonwill be set asideif it entirdy falled to consder an important aspect
of the problem).

Hantiff next dams the February 3, 1999 |etter misstated the regul ations permitting amesting with
local FSA officids to dispute the gppraisa.

Theregulations Sate:

A participant must seek an informd review of an adverse decisonissued at the fidd service office

level by an officer or employee of FSA....The procedures for requesting such an informal review

before FSA arefound in 7 CFR part 780.
7CF.R.§115(@).

Section 780 States:

A request for reconsideration or an appeal of a decision shall be filed within 30 days after

written notice of the decision whichisthe subject of the request is mailed or otherwise made

available to the participant.
7 C.F.R. § 780.8(a) (emphasis added).

The letter sated Plaintiff may call or write to the county office to request a meeting with the FSA
office within 30 calendar days of the date of the letter. (R. at 11). Presumably the date on the letter was
supposed to reflect whenthe letter was sent; however, inthis caseit did not. The letter was dated January
12, 1999 instead of February 3, 1999 whenit was actudly sent. According to theletter’ sdates, Plaintiff’'s

time for requesting amesting expired on February 11, 1999 instead of March 5, 1999. However, Plaintiff

suffered no prejudice because had he actudly relied on the erroneous dates in the letter to request a



mesting, his request would have been timely under the regulations. Consequently, the FSA’ s etter, while
cardessy written, is not basis on which to reverse the agency’ sfind decison.

Pantiff aso claims hisrequest for ameeting on March 8, 1999 was timdy. This argument is &
odds with the plainlanguage of the regulaion. 8 780.8(a). Theuse of thedigunctive“or” intheregulation
shows the clock begins to run uponthe satisfaction of either the mailing of the letter or when it is otherwise
available. Consequently, the clock began to runin Plantiff’ scase whenthe letter wasmailed. Thirty days
from February 3, 1999 is March 5, 1999; hence, Plaintiff’ s request for ameeting on March 8, 1999 was
appropriately denied by the FSA as untimely.

Consequently, the FSA did not act outside the scope of its authority or violate prescribed
procedures by denying Plantiff’ srequest for a meeting to apped the appraisa. Indeed, this conclusonis
squarely inlinewiththe FSA’ sfind determinationthat Plaintiff’ sappeal attemptswere untimey. The Court
finds that this decison was not arbitrary or capricious because it is supported by substantia evidence.
Thereisample support inthe record showing the date the letter was mailed and when Plaintiff went to the
FSA office to request a meeting.

Inan unpersuasive two sentence argument, Plaintiff damsthe FSA never provided hmwithrights
to appeal ameeting as promised in the February 3, 1999 letter. Fantiff fals to include any citation to
regulations or statutes; moreover, the Court falsto see thebas s of Plantiff’ sargument. Assuming the FSA
had a duty to notify Plaintiff of his gppellate rights following an unsuccessful meeting, the record isreplete
with facts showing that no meeting regarding the appraisa and recapture amount ever occurred because

the request was untimely. Indeed, thisfact is the basis of Plantiff’s other arguments. Plaintiff suffered no



prejudice as no meeting ever occurred; hence, natification of appellate rights was not triggered.!

D. Factua Errors.

Plantiff assertsthat the agency decis onmust be reversed because the find decision misstates two
facts. The Director’ sreview found that Plaintiff received notice on January 12, 1999 of methodsto apped
the recagpture amount and gppraisd. Plantiff sates this is incongstent with the record and the Hearing
Officers finding that Plaintiff received notice on February 5, 1999. (R. at 10, 249, 251).

The Court agreesthat the Director’ sfactud finding isincongstent with the record and the Hearing
Officer’ sfindings of fact. Thetiming of the notice begins the thirty day clock for gppedsto the NAD. §
6996(b). Knowing when these rights expired is animportant considerationwhen deciding how to resolve
mideading statement made to Plaintiff on March 8, 1999; consequently, misstating the day of noticeis not
harmless as advocated by Defendant. The agency’s decision is arbitrary and capricious as subgtantia
evidence does not support the finding that Plaintiff received notice on January 12, 1999. On remand, the
agency will reconsder the date Plaintiff received notice by taking into account the detesin the record.

Plantiff aso arguesthat the record showsthefirgt suspens onagreement was signed sometime after
May 19, 1999 but was backdated to reflect May 19, 1999; however, the Director stated Plaintiff in fact
sgned the suspension agreement on May 19, 1999. (R. at 247, 249). Plaintiff clearly statesin his brief
that he suffered no prejudice as a result of the backdating of the suspension agreement. (Doc. 14 &t 11).

Conversdy, the backdating of the sugpension agreement actudly benefitted Plaintiff asit further delayed

1 The Court notes there is a tatute giving a participant the ability to apped a determination of
non-gpped ability; however, Plaintiff neither cites thisregulation nor includes it in hisargument. 7 CF.R.
8 11.6(a) (giving participant 30 daysto gpped an FSA determination of non-appealability).
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the repayment of the recapture amount. Plaintiff fails to show any prgudicid error from the Director's

fallure to clarify thisfact. The FSA’sdecison will not be set aside on this ground.

E. Waiver.

Defendant argues that Plaintiff has waived his right to contest the amount of recapture under the
SAA. Defendant damsthat Plantiff’s Sgning of the suspension agreements for three consecutive years
show Rantiff’ sacknowledgment of the recapture amount and receipt of benefits. The FSA did notinclude
walver asabassfor its decison; hence, the Court will not consder Defendant’ s argument as it “may not
supply areasoned bass for the agency’ sactionthat the agency itsdf has not given.” Olenhouse, 42 F.3d

at 1575 (quoting Motor Vehicle Mfrs,, 463 U.S. at 43).

IT IS THEREFORE ORDERED that the agency’ s decison be REVERSED and REMANDED
to the USDA for further proceedings consstent with this opinion.

Onremand the USDA shdl consider two things 1). how mid eading statementson March 8, 1999
affect Plantiff’s ability to appeal the appraisal and recapture amount and 2) the correct date Plaintiff

received notice of the gppraisa and recapture amount.

SO ORDERED this 7th day of June, 2006.

g Wedey E. Brown

Wedey E. Brown, U.S. Senior Didtrict Judge
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