INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
ROBERT A. THOMPSON,
Plaintiff,
V. Case No. 05-1033-WEB

TRACY D. EDIGER,

Defendant.
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MEMORANDUM AND ORDER

Thecourt conducted atel ephoneconferenceto addressdefendant’ smotionto compel
(Doc.26) onOctober 14,2005. Edward Hund appeared onplaintiff’ sbehalf. SamanthaHo
appearedfor defendant. After consideringtheparties’ oral arguments, thecourt GRANTED

defendant’ s motion. The rationale for granting the motion is set forth below.

Background
Thisisapersonal injury action based on Thompson’ sassertionthat Ediger wasnegligent
and caused atwo-vehicleaccident while attempting tomakeal eft-hand turn. Althoughthe
circumstancessurrounding theaccident arerel atively straightforward, Thompson’ sdamage
claim for lost incomeismorecomplex thanusual becauseheisan attorney in solo practice
who resists discovery related to hisincome history. Ediger’s

motion and Thompson’s objections are discussed in greater detail below.




Motion to Compd

Ediger movesto compel Production Request No. 12 which requests Thompson’s
“billing records,timeentries,desk calendarsor diariesor other documentation of theincome
of plaintiff’ ssolo practicefor theperiod of 2000to present.” * Thompson opposesthemotion,
arguing: (1) the“requestisoverly broad and not likely tolead to discoverableinformation,”
(2) plaintiff hasproduced hisincometax recordswhichisthebest evidenceof hisincome, (3)
the requested information is privileged and (4) plaintiff’s billing software generates
inconsistent summaries.

Thompson’s argument that Request No. 12 is “not likely to lead to discoverable
information” is unpersuasive because plaintiff seeks $66,210 in “past lost wages’ and
$262,626 in“futurelost wages.” Under the circumstances, Ediger’ s request isreasonably
calculatedtoleadtothediscovery of admissibleevidenceconcerning Thompson’ sincome
history. SeeFed.R.Civ.P.26(b)(1). Similarly, therequestisnot “overly broad” becauseit
islimited to roughly two years before and after the accident, a reasonabl e time frame for
evaluating Thompson'’s earnings history.

Thompson’ sargument that hisincometax returnsare” thebest evidenceof hisincome”

1

Ediger’ srequest to compel the production of “complete” tax returns with the
attachment of both plaintiff and hiswife’s W-2 was granted in a separate order. (Doc. 30).
The request to compel production of an income statement and bal ance sheet is moot
because Thompson does not have such documents.

2

Thompson el ected to stand on his oral arguments and waived the filing of awritten
response to the motion.
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isalsonot persuasive. Thompson’ sclaimof “futurelost wages” isbased on hisassertionthat
hisinjuries cause him to take one-half hour longer every day to complete hislegal work.
Based on a billing rate of $150 per hour extrapolated to his retirement age, Thompson
calculatesthat he has suffered aloss of future wages of $262,626. Because Thompsonis
seeking damagesbased on hisestimateof billabletime, recordsconcerning hisbillablehours
arevery relevant and the tax returns simply do not contain sufficient detail.

Thompson’ sargument that hisbilling recordsandthenamesof hisclient areprivileged
isrejected because he has failed to produce aprivilegelog. See Fed. R. Civ. P. 26(b)(5).
M oreimportantly, under Kansaslaw thenamesof anattorney’ sclientsarenot privileged and
information regarding client fees is not protected because the payment of feesis not a

confidential communi cation between an attorney and client. ERA FranchiseSystems, Inc.v.

Northern Ins. Co. of New York, 183 F.R.D. 276, 280 (D. Kan. 1998).

Finally, Thompson arguesthat hehasattempted to securebillingsummariesfromhis
computer andthat hissoftwarehasgenerated threedifferent answers. Becauseof thedifferent
answers, Thompson hasno confidencethat hissoftwarewill generatean accuratesummary.
However, theclaimedinaccuracy of softwaresummaries helghtens, rather than diminishes,
theneedfor production of hishillingrecordsand calendars. Accordingly, Ediger’ smotionto

compel is granted.

IT IS THEREFORE ORDERED that Ediger’s motion to compel the documents

requested in Production Request No. 12 (Doc. 26) isGRANTED. Thompson shall produce
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the documents by November 14, 2005.

ITISSO ORDERED.

Dated at Wichita, Kansas this 18th day of October 2005.

S/ Karen M. Humphreys

KAREN M. HUMPHREY S
United States Magistrate Judge




