I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

BRANDON M BLACKMON, by and )
t hrough his Conservator, )
Dani el J. Sevart, )
Plaintiff, 3 ClVIL ACTI ON
)
V. ) No. 05-1030-M.B
)
MARGO CRI LE, et al., 3
Def endant s. )
)

VEMORANDUM AND ORDER

Before the court are the follow ng:

1. ~ Def endant Janet Schal ansky’ s motion  for
reconsi deration (Doc. 54); and

2. Plaintiff’'s response (Doc. 55).

By its order of January 30, 2006 (Doc. 52), this court denied
Janet Schal ansky’s notion to di sm ss based upon qualified inmmunity.
Schal ansky’s motion was predicated on the assertion that
plaintiff’s allegations regardi ng her were conclusory. The court
di sagreed, noting:

Schal ansky argues t hat Bl acknon has failed to all ege
any specific, factual allegations to support a claim
agai nst her. Bl ackmon has alleged that Schal ansky,
Deputy Secretary of SRS, insisted that he be placed at
St. Francis despite her actual know edge of numerous

rofessionals opining that such placenent would be

arnful. Moreover, Blacknmon has all eged that Schal ansky
had direct and specific know edge that he would be in
danger at St. Francis because of the violent and
aggressive nature of its residents. Bl acknmon’ s
al l egations, if true, are sufficient to state a section
1983 claim Bl acknon has clearly all eged that Schal ansky
violated his clearly established right to be free from
harmwhile placed in an institution and the Tenth Circuit
has held that officials will be liable they mke a
pl acenent that “they know or suspect to be dangerous to




the children.” Yvonne L., 959 F.2d at 892-93. Bl acknon

has also sufficiently alleged that he was harned at St.

Francis by other residents.

In her caustically worded notion for reconsideration,
Schal ansky’s |awer claims that the court “. . . obviously
m sapprehended Ms. Schal ansky’s position and the facts and the

applicable | aw. Schal ansky’s | awer proceeds to reassert his
argunments regarding the conclusory nature of plaintiff’s
all egations, claimng that “[i]t is a sad irony that this Court
makes a fact of a [former] State official’s ‘specific know edge’
wi t hout ‘specifics’. There are no specifics on how, when, where,
what or why for this assunmed ‘know edge.’” It is significant that
Schal ansky’s | awyer never attenpts to explain how the allegations

are concl usory.

At the conclusion of the court’s January 30 nmenorandum and

order, it cited Conmeau v. Rupp, 810 F. Supp. 1172 (D. Kan. 1992),
which sets forth the requirenments for a notion to reconsider.
Schal ansky’s notion sinply regurgitates argunents she nade in her
notion to dism ss and reply, alongwith citations to the sane case
authority. Thus, Schal ansky’s notion for reconsideration ignores
the requirenments of Coneau and could be denied for that reason
al one. Nevertheless, the court has consi dered Schal ansky’ s notion
and denies it for the follow ng additional reasons.

After she was served with plaintiff’s original conplaint,
Schal ansky nmoved for a nore definite statement asking that
plaintiff be required “. . . to tinmely plead specific,
nonconcl usory al |l egations sufficient to establish a cause of action

V7 (Doc. 30 at b5). Plaintiff opposed the notion and
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Schal ansky replied (Docs. 36 and 38). The court granted
Schal ansky’s notion by m nute order (Doc. 39) filed April 29 and
plaintiff conplied (Doc. 41). |In addition, on April 21, plaintiff
filed a first anended conplaint (Doc. 37). Thereafter, Schal ansky
filed her notion to dism ss based on qualified i mmunity. As
previ ously noted, the thrust of Schal ansky’s notion to di sm ss was
t hat despite the allegations of the first amended conpl ai nt and t he
contents of plaintiff’s nore definite statenent, the allegations
regar di ng Schal ansky remai ned concl usory.

Al t hough Schal ansky has repeatedly asserted, and continues to
assert, that plaintiff’s <claim against her are entirely
conclusory, it does not appear that she has given nuch, if any,
t hought to what a conclusory allegation actually is. A good

definition appears in Day v. Fallon Community Health Plan, Inc.

917 F. Supp. 72, 75 (D. Mass. 1996):

In attenpting to distinguish that “often blurred”
l'ine bet ween sufficient facts and I nsuf ficient
conclusions, this Court is guided by the *“general
paranmeters” set out in Dartmouth Review [v. Dartnputh
Coll ege, 889 F.2d 13 (1st Cir. 198)] at 16:

Most often, facts are susceptible to objective
verification. Conclusions, on the other hand,
are enpirically unverifiable in the usual case.
They represent the pleader's reactions to,
sonetinmes called *“inferences froni, t he
underlying facts. It is only when such
conclusions are logically conpelled, or at
| east supported, by the stated facts, that is,
when the suggested inference rises to what
experience indicates is an acceptable | evel of
robability, that “concl usions” become “facts”
or pleadi ng purposes.

I f Schal ansky’s | awyer requires a close-to-hone objective exanple

of a conclusory allegation, his attention is directed to Delattore

- 3-




v. Mnner, 238 F. Supp. 2d 1280 (D. Kan. 2002).

Schal ansky apparently needs to be rem nded t hat she has chosen
the atypical vehicle of a motion to dism ss, rather than a notion
for summary judgnment, to assert her claimof qualified inmunity.
In its menorandum and order denying her notion to dismss, the

court cited Peterson v. Jensen, 371 F.3d 1199, 1201-02, (10th Cir.

2004) for its statenment that “[a]lthough summary judgnent provides
the typical vehicle for asserting a qualified immunity defense,

[the court] will also review this defense on a notion to dism ss”

but will “not dismss a conplaint ‘for failure to state a claim
unl ess it appears beyond doubt that the plaintiff can prove no set
of facts in support of his claim which would entitle him to
relief.”” The court also noted that there is no |onger a

“hei ght ened pl eadi ng” requi rement when consi dering an assertion of

qualified immunity. Finally, the court cited the two step
framework for reviewing a qualified imunity defense: “[w] hether
plaintiff’s allegations, if +true, establish a constitutional

violation and, if so, whether the right allegedly violated was
clearly established at the tinme of the conduct at issue.”

Al t hough Schal ansky asserts that the court “obviously
m sappr ehended” the applicable |Iaw, her notion to reconsider does
not take issue with any of these well-established | egal principles.
She al so does not dispute the court’s determ nation that Tenth
Circuit |law holds that foster children have a clearly established
right to protection while in foster care and that this right
existed at the tine of the violations alleged by plaintiff. She

does not take issue, for obvious reasons, with the court’s
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statenment that when considering a claimof qualified imunity by
a state defendant, a plaintiff’s allegations nust go beyond a cl aim
that the defendant was in charge of other state actors who actually
commtted the violation. Instead, the plaintiff nust establish a
del i ber at e, I ntenti onal act by the supervisor to violate
Constitutional rights, which may be satisfied by show ng that the
def endant - supervi sor personally directed the violation or had
act ual knowm edge of the violation and acquiesced in its
conti nuance. (Doc. 52 at 9-11). AlIl this begs the question: what
|l aw did the court m sapprehend?

In his first anmended conplaint, plaintiff has alleged that
Schal ansky was deputy secretary of SRS at all relevant tinmes. This
al l egation is specific and does not appear to be in dispute. The
first amended conplaint alleges in great detail how, when, and by
whom plaintiff was inproperly treated by various enpl oyees of SRS
while in SRS s care. For exanple, in May 1997, plaintiff was sent
to St. Francis Acadeny in Salina, Kansas. This, too, apparently
is not in dispute. The first anmended conplaint then alleges that:

95. Sonmetinme after Dr. Flanders’ evaluation of

Bl ackmon on 03/ 25/97, but before Bl acknon was sent to St.

Francis Acadeny in Salina on 05/07/97, Teresa Markowt z,

SRS's Comm ssioner for Children and Famly Services

directly contacted Rev. Thomas W  Canpbell, then

Vice-President of St. Francis Acadeny, while Rev.

Canpbell was in his satellite office in Hays, Kansas.

Al so present during the ensuing tel ephone conversation

was Allen Seltzer, MD. Markow tz asked Rev. Canpbell if

he was famliar with Blacknon’s case, and he advised in

the affirmative, stating he had been briefed by Dr.

Fl anders and Dr. Seltzer, who had al ready determ ned t hat

Bl acknon woul d be best served by being admtted to Niles

or Crittenton, out-of-state facilities which treated

pr e- adol escents. Ms. Markowi tz advised Rev. Canpbell

that SRS did not have the funds for out-of-state
pl acenent and that St. Francis was the best avail able
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(Doc.

program in Kansas because it provided Level VI services
and a sexual offender program Both Dr. Seltzer and Rev.
Canpbel | advised Ms. Markowitz that St. Francis Acadeny
could not take Bl acknmon because of a |ack of adequate
staff to guarantee his safety in a facility popul ated
with much ol der offenders. Rev. Canpbell al so advised Ms.
Markowitz that their licensure standards and facility
standards did not permt the adm ssion of any child under
t he age of twelve (12), and that St. Francis did not want
to seek a “waiver” of the licensing restriction. Ms.
Mar kowi t z responded by advising that she would assist in
obtaining a “wai ver” fromthe Kansas Departnent of Health
and Environnment (“KDHE"). Additionally, Rev. Canpbel
and Dr. Seltzer expressed reservations about whether
Bl acknon was actually a sex offender, and Ms. Markowitz
stated that that issue was closed, as the court had
“convicted” him of rape and that SRS was going to place
himin residential treatnent, and that facility was goi ng
to be St. Francis Acadeny. Rev. Canpbell reiterated that
St. Francis Acadeny did not have the staffing ratio
necessary to protect such a young boy such as Bl acknon,
at which tinme Ms. Markowitz becane threatening and
advi sed Rev. Canpbell that if St. Francis wanted to
mai ntain a “good working” relationship with SRS in the
at nosphere of t he “privatization” of juvenile
services—with Ms. Markowitz rem ndi ng Rev. Canpbell that
St. Francis Acadeny was but one of many institutions
applying for <contracts with SRS to provide such
services—that St. Francis Acadeny would admt Bl acknon.
Rev. Canpbell and Dr. Seltzer still expressed serious
reservations about accepting Blacknmon at St. Francis
Acadeny, but advised that iif there were no other
facilities where Brandon coul d recei ve service they would
consider a placenment, conditioned on SRS providing
additional per diem funding in Blacknmon’s case for
“one-on-one” staffing. Ms. Markowitz assured Rev.
Canpbel | that she was sure sane coul d be arranged.

96. Sonetinme |ater, David Lang, Di rector of
Adm ssions for St. Francis Acadeny, and Rev. Canpbell
attended a neeting with Ms. Markowitz and other SRS
representatives in Central Kansas, at which the Bl acknon
case was again addressed. M. Markowitz told Rev.
Canpbell and M. Lang that she and Janet Schal ansky,
Deputy Secretary of SRS, felt it was absolutely
I nperative that Blackmon be accepted by St. Francis
Acadeny. According to Rev. Canpbell, the tenor of M.
Markow t z’ statenents was such that both Rev. Canpbell
and M. Lang believed that St. Francis Acadeny was being
sent the nmessage that “you had better do this, or else.”

37 at 19 95 and 96) (enphasis supplied).
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These allegations are not conclusory by any measure. They
al |l ege that Schal ansky, in her capacity as deputy secretary of SRS,
felt it was absolutely inperative that Bl acknon be accepted by St.
Franci s Acadeny; in other words, a deliberate and intentional act
by a supervisor. It is further alleged that Reverend Canpbell told
Ms. Markowitz that St. Francis did not have adequate staff to
guarantee plaintiff’'s safety in a facility populated with rmuch
ol der offenders. Markowitz is alleged to have informed Reverend
Canpbell that if St. Francis wanted to maintain a “good working”
relationship with SRS, it would admt plaintiff. These specific
al l egations, coupled with the reasonabl e i nferences that Schal ansky
and Markowi tz were communi cating and that Schal ansky was aware of
the situation, are sufficient to satisfy the know edge el enent.

See Ruiz v. McDonnell, 299 F.3d 1173, 1181 (10th Cir. 2002), cert.

deni ed, 538 U. S. 999 (2003) (The court nust view all reasonable
i nferences in favor of the plaintiff.) The first amended conpl ai nt
goes on to all ege things which occurred to plaintiff at St. Francis
which any objective person would consider a violation of
plaintiff’s clearly established right to protection in the care of
a state agency.

The first amended conpl aint also avers that:

172. Markow tz and Schal ansky are |iable under 42
U.S.C. 8 1983, either by neans of deliberate indifference
to known dangers of which they were apprised or
reasonably should have known wth respect to their
pl acements of Blacknon, or by abdication of their
pr of essi onal
responsibilities to supervise and nonitor their
subordi nates’ placenments of Blacknmn respecting the
affirmative link between their personal participation
exercise of control or direction, failure to
supervi se, or know edge and acquiescence to their
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subordi nates’ unlawful conduct respecting Bl acknon.
Mar kowi t z and Schal ansky, acting under color of state
| aw, thereby caused Blacknon to suffer physical and
mental harmfromother, ol der and | arger detai nees at St.
Franci s Acadeny; and, caused Bl acknon to suffer physical
and nmental injury from his very presence in the
unreasonably fearful and age inapﬁropriate mlieu into
which this eleven-year-old was thrust at St. Francis
Acadeny; and, after being made aware of Bl acknon’'s case
and taking a primary role in his placement at St. Francis
Acadeny, failed to exercise proper supervisory and
managenment control over SRS enpl oyees, including Crile,
and the private service providers wth which she
contracted for Blacknmon’s placenent, custody, care and
treatment, inrespect to his placenents after St. Francis
Acadeny, including at JDF, Providence Medical Center
foster care with Jeanette Smith (under the auspices of
The Farm, psychotherapy at Wandotte County Mental
Heal th and at Rai nbow Mental Health.

(ld. at § 172). These allegations arguably are conclusory and if
they were the only allegations nam ng Schal ansky, the court m ght
be nore receptive to Schal ansky’s argument. But clearly, they are
merely a summary of the nmuch nore factual and specific allegations
previ ously noted.

In his nore definite statenent, plaintiff makes the foll owi ng
addi ti onal assertions:

a. Schal ansky had specific and direct know edge that St.
Francis Acadeny was not |icensed to accept a boy of
Bl acknon’ s age.

b. Schal ansky had specific and direct know edge that al
pr of essi onal evaluators, including those at St. Francis
Acadeny, agreed that St. Francis Acadeny was an
i nappropriate placenment for Bl acknon due to his age and
multiple other factors and that alternative and age
appropriate treatnment facilities were avail abl e.

c. Despite Schal ansky’s specific and direct know edge
that St. Francis Acadeny was not |licensed to accept a boy
of Blacknmon's age and that it was an inappropriate
pl acenment for Bl acknon, Schal ansky directed Markow tz and
other SRS enployees to force St. Francis Acadeny to
accept Bl acknon despite St. Francis Acadeny’s opposition
to Bl acknon’s pl acenment.




d. Schal ansky had direct and specific know edge that
given the older, violent and sexually aggressive nature
of the residents at St. Francis Acadeny, it was likely
that Bl ackmon would be in clear and present danger if
pl aced at St. Francis Acadeny by SRS.

e. Despite Schal ansky’s specific and direct know edge
that St. Francis Acadeny was not |icensed to accept a boy
of Blacknon’s age and that it was an inappropriate
pl acenent for Bl acknon, Schal ansky directly intervened to
force Bl acknon’s inappropriate placenent at St. Francis
Acadeny with the threat of a loss of state funded
business if St. Francis Acadeny did not reverse its
position that the placenent was not in Blacknmon s best
I nt erest.

f. Schal ansky was directly and actively involved in this
age and program i nappropriate placenment and such conduct
represents a violation of all standards of professional
j udgment .

g. Schal ansky directed and supervised the placenent of
Bl acknon i n an age and programi nappropri ate pl acenent at
St. Francis Acadeny which led to the assault by an ol der,
sexual |y aggressive St. Francis Acadeny resident on
11-year ol d Bl acknon.

(Doc. 41 at 3-5). These allegations reinforce the sufficiency of

plaintiff’s clains.

In this district, as everywhere else in the federal system a

Rul e 12(b)(6) nmotion is judged according to the foll owi ng standard:

In ruling on a Rule 12(b)(6) notion to dism ss, the
Court accepts as true all well pleaded facts in the
amended conplaint and views them in a |light nost
favorable to plaintiff. The Court nakes all reasonable
i nferences in favor of plaintiff, and liberally construes
t he pl eadi ngs. The Court may not dism ss a cause of
action for failure to state a claim unless it appears
beyond doubt that plaintiff can prove no set of ftacts
which would entitle her to relief. Although plaintiff
need not precisely state each el ement of her clainms, she
must plead mnimal factual allegations on material
el ements that nust be proved. Defendant bears the burden
to show that plaintiff cannot prove any set of facts
which would entitle her to relief.

Dol qui st v. Heartl and Presbytery, 342 F. Supp. 2d 996, 999 (D. Kan.

2004) (internal citations omtted). By this universally-recognized

-9-




st andard, plaintiff’s allegations regarding Schal ansky are
sufficient to overconme Schal ansky’s nmotion to dism ss based on
qualified immunity. The validity of plaintiff’'s contentions nmay,
or may not, ultimtely be supported through di scovery. The clains
may, or may not, ultimately survive notion for sunmary judgnent.
But that is not the posture of the case and it is |long past tine
for Schal ansky and her |awyer to recognize this and nmove on.
Schal ansky has nore than sufficient information to respond to the
conpl ai nt and ot herw se prepare a defense.

Accordi ngly, Schal ansky’s notion for reconsi deration (Doc. 54)
I's denied.

IT 1S SO ORDERED

Dated this 2nd day of March 2006, at Wchita, Kansas.

s/ Nbonti Bel ot

Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE
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