IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

BRANDON BLACKMON, by and t hrough
hi s conservator, DAN EL J.
SEVART, *

Plaintiff, CIVIL ACTION

V. No. 05-1030-M.B
MARGO CRI LE, in her individual
capacity acting under col or of
state | aw; DEBORAH COCHRAN, in her
i ndi vi dual capacity acting under
col or of state |aw, TERESA
MARKOW TZ, in her individua
capacity acting under col or of
state |aw; JANET K. SCHALANSKY
i n her individual capacity acting
under col or of state |aw, VANESSA
WELLI VER, in her individual
capacity acting under col or of
state law; and JOHN DOE(S) AND
JANE DOE(S), in their individual
capacities acting under color of
state | aw

Def endant s.
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MEMORANDUM AND ORDER

This case cones before the court on defendant Janet Schal ansky’s

! Defendants have asserted that Brandon Bl acknon is the real
party in interest and not his conservator, Daniel Sevart. (M. Sevart
died in Decenber 2005). Bl acknon has responded that the case was
brought by his conservator pursuant to an extended distribution
conservatorshi p. Bl acknon, however, was ni neteen years of age at the
time this suit was filed. Moreover, Bl acknon has not been adj udi cat ed
i nconpet ent . According to Fed. R CGv. P. 17(a), “[e]very action
shall be prosecuted in the name of the real party in interest. An
executor, adm ni strator, guardi an, bail ee, trustee of an express trust
. . . or a party authorized by statute nmay sue in that person’s own
name wthout joining the party for whose benefit the action is
brought.” Plaintiff has not asserted that Daniel Sevart is qualified
to bring this action under Rule 17(a). The rules only contenplate a
conservator in the case of infancy or inconpetency. Fed. R GCv. P
17(c). Accordingly, the real party in interest would appear to be
Brandon Bl acknon and he shall be substituted as plaintiff.




nmotion to dismss (Doc. 42) and defendants Vanessa Wl liver and
Deborah Cochran’s joint notion to dismss (Doc. 46). The notions are
fully briefed and ripe for decision. (Docs. 43, 47, 48, 49, 50, 51).
I. FACTS

Thi s case all eges a viol ation of Brandon Bl acknon’s civil rights
under 42 U.S.C. 8§ 1983. Bl acknon, at age el even, was adjudi cated on
March 7, 1997, to be a juvenile offender on the charge of rape. On
March 12, 1997, Blacknon was placed in the custody of Kansas
Departnent of Social and Rehabilitation Services. At that tine,
Bl acknon was on sui ci de watch at the Juvenile Detention Facility (JDF)
in Wchita, Kansas. On March 17, 1997, Bl acknon banged his head on
the walls until he was restrained. Bl acknmon was then placed in a
restraint chair and dressed in a paper gown for at least fifteen
m nutes. On March 24, 1997, Bl acknon tied socks around his neck and
banged his head on the wall. Blacknon was again put in a paper gown
and secured in the restraint chair for one hour and ten m nutes.
Wiile at JDF, Blacknon has alleged that the staff consistently
violated regulations with regard to his treatnment. Bl acknon has al so
all eged that Cochran either knew or should have known of the
activities that occurred while he was at JDF. (Doc. 37 at 13-17.)

On March 25, Bl acknon was eval uated and di agnosed as suffering
froma major depressive disorder, dysthym c disorder and disorderly
adol escent di sorder. Margo Crile, an enpl oyee of SRS, pl aced Bl acknon
at Providence Medical Center in Kansas Cty, Kansas, the sanme day.
Wiil e at Providence, Blacknon denied his involvenent in the rape.
Crile then revoked Bl acknon’s personal visits with his parents and

request ed Provi dence to nonitor all phone calls. Blacknon’s di scharge
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summary on April 4 stated that Bl acknon was assessed due to his severe
recent stress related to his placenent at JDF. While at Providence,
Bl ackmon did not exhibit any self-abusing or destructive behavior.
(Doc. 37 at 19-23.)

Bl acknmon was again transferred to JDF. On April 19, Bl acknon was
eval uated by WMark Chaffin, Ph.D. Dr. Chaffin determ ned that
Bl acknmon’ s sel f-destructi ve behavi or began at JDF fromobservi ng ol der
boys. Dr. Chaffin also found that Blacknmon was seriously
deteriorating in JDF and t he pl acenent was i nappropri ate for Bl acknon.
Dr. Chaffin diagnosed Bl acknon as suffering from serious depression
as a direct result of his placenent at JDF. Dr. Chaffin noted in his
report that Crile agreed that placenment at JDF was detrinmental to
Bl acknon.

On April 24, Judge Lahey conduct ed a hearing regardi ng Bl acknon’ s
pl acement . Crile testified that she did not disagree with Dr.
Chaffin’s report but desired to place Bl acknon at St. Franci s Acadeny,
a Level 6 facility, due to his self-destructive behavior. Crile nade
this recomendati on even though Dr. Flanders, Director of Cinical
Services at St. Francis, determ ned that placenent woul d be better at
a facility that treated pre-adol escents, such as Crittenton or Niles
Honme. (Doc. 37 at 19, 24-29.)

Bl acknon agai n returned to JDF and, on May 1, engaged i n sui ci dal
behavi or. Bl acknon was handcuffed and shackl ed to the restraint chair
for two hours. Blacknon was then transferred to St. Francis on My
7. Prior to his transfer, SRS representatives, including Teresa
Mar kowi t z and Janet Schal ansky, felt that placenent at St. Francis was

| nperative, even t hough nunerous professionals felt that placenment was
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i nappropriate and potentially unsafe. Blacknmon has further alleged
t hat Schal ansky had specific and di rect know edge that St. Francis was
an inappropriate placenment, the facility was not |icenced to accept
chil dren under the age of twelve and the facility housed viol ent and
aggressi ve sexual offenders. (Docs. 37 at 30-32, 41 at 4.)

Upon adm ssion to St. Francis on May 7, a psychiatric eval uation
was conducted by Dr. Allen Seltzer. Dr. Seltzer recorded the concern
of the “treatnent teanf that St. Francis may not be an appropriate
pl acenent. Bl acknon’s nedical history noted that he suffered traum
secondary to physical abuse by ol der detainees while at JDF. The
chart also noted that staff was to be with Bl acknon at all tinmes. On
May 12, Dr. Vernon Kliewer recorded that Blacknon should be in a
treatment program with his own age group. On May 15, Dr. Seltzer
recorded that Blacknon was depressed and St. Francis was an
i nappropriate placenent. (Doc. 37 at 32-33.)

On June 11, Bl acknon was attacked by his ol der roommate which
caused a 1.5" to 2" laceration on his scalp. On June 12, the
treatment team noted that further episodes could occur since St.
Francis was an inappropriate placenent for Blacknon. On June 21,
Bl acknmon was sexually battered by another resident. Crile was
i nformed and she instructed staff to prohibit all comrunications with
Bl ackmon’ s nother. (Doc. 37 at 36-37.)

Bl acknmon was adm ni stratively di scharged fromSt. Franci s because
the facility could not insure his safety. St. Francis advised
Bl ackmon’ s chi ef prosecutor that the placenent was inappropriate and
the treatnent team thought an appropriate placenment was a pre-

adol escent wunit, in-home placenent or a therapeutic foster hone.
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Judge Lahey recomrended that SRS find an out of hone placenent at a
pre-adol escent facility. Blacknon was instead returned to JDF on July
11. During his tinme at JDF, Bl acknon did not receive any therapeutic
services. (Doc. 37 at 41-44.)

On August 11, Blacknon was placed in Jeannette Smth's foster
hone in Kansas City. Bl acknmon all eges that Smth made derogatory
remarks about his nother, failed to properly care for his needs,
physically struck himand consuned al coholic beverages. During his
time at the foster hone, Bl acknon has all eged that his therapist, M.
Todd, in conjunction with Vanessa Wl liver of SRS sought to term nate
communi cations with his famly. (Doc. 37 at 46).

On February 19, 1998, Bl acknon was admtted to the University of
Kansas Medical Center (KUY for in-patient treatnent. The nedi cal
staff at KU advised Wlliver that Blacknon’s anger was directly
related to his placenent. Bl acknmon desired to return hone and
medi cati on had been unsuccessful .

On March 13, the Kansas Suprene Court reversed Blacknon's

adj udi cation for rape. See In the Matter of B.MB., 264 Kan. 417, 955

P.2d 1302 (1998). SRS, however, did not return Blacknon to his hone.
Bl ackmon’s only remaining adjudication was for crimnal danage to
property on April 25, 1996, a C ass B, Non-Person M sdeneanor. KU s
di scharge summary noted that SRS was blocking all conmunication
bet ween Bl acknon and his nother. The records also reflected that the
KU staff tried to chemically restrain Blacknmon by adm nistering
Tegretol. Blacknon was then sent to Rai nbow Mental Health on March
18. (Doc. 37 at 46-49.)

At Rai nbow, Bl acknon was not al |l owed any contact with his famly.
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On March 27, Blacknon was battered by a resident. On April 12
Bl acknon was again battered by the sane resident. On April 13
Bl acknon was noved to another hall at Rainbow. On April 26, Bl acknon
was attacked by a different resident. Blacknon was constantly fearful
of the other residents. The staff at Rainbow consistently gave him
Hal dol injections to restrain him On May 7, Rainbow sent a letter
to Welliver that informed her of Bl acknon’s continued desire to return
hone and that he was having a difficult tinme bonding with his
caretakers. On May 9, Bl acknon was rel eased from Rai nbow and pl aced
with Pastor Ritchey. (Doc. 37 at 49-52.)

On July 2, 1998, Judge Lahey conducted another disposition
heari ng. Dr. Ronerein testified and recommended hone pl acenent.
Judge Lahey termnated SRS custody and returned Blacknmon to his
not her. (Doc. 37 at 55.)

Def endant s Schal ansky, Welliver and Cochran have filed notions
to dism ss on the basis of qualified and quasi-judicial immunity.
II. Motion to Dismiss Standards: FRCP 12 (b) (6)

The standards this court nust utilize upon a notion to dismss
are well known. This court will dismss a cause of action for a
failure to state a claimonly when it appears beyond a doubt that the
plaintiff can prove no set of facts that would entitle legal relief

or when an issue of law is dispositive. See Ford v. Wst, 222 F.3d

767, 771 (10th Cir. 2000); Robinson v. Kansas, 117 F. Supp.2d 1124,

1129 (D. Kan. 2000). Al well-pleaded facts and the reasonable
i nferences derived from those facts are viewed in the |ight nost

favorable to plaintiff. See Ford, 222 F.3d at 771; Davis v. United

Student Aid Funds, Inc., 45 F. Supp.2d 1104, 1106 (D. Kan. 1998).
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Concl usory all egations, however, have no bearing upon this court’s

consideration. See Hall v. Bellnon, 935 F.2d 1106, 1110 (10th Cr
1991) (stating that “conclusory all egati ons wi t hout supporting factual
avernents are insufficient to state a claimon which relief can be

based”); Overton v. United States, 74 F. Supp. 2d 1034, 1041 (D. N. M

1999) (citing Dunn v. Wite, 880 F.2d 1188, 1190 (10th Cr. 1989)).

In the end, the issue is not whether plaintiff will ultimately
prevail, but whether he is entitled to offer evidence to support his

clainms. See Robinson, 117 F. Supp.2d at 1129.

IIT. ANALYSIS

A. Quasi-Judicial Immunity

“Just as judges acting in their judicial capacity are absolutely
immune fromliability under section 1983, officials charged with the
duty of executing a facially valid court order enjoy absolute i Mmunity
fromliability for danages in a suit challenging conduct prescribed

by that order.” Turney v. O Toole, 898 F.2d 1470, 1472 (10th Gr.

1990) (internal citations omtted). Quasi-judicial inmunity, however,
only extends to acts prescribed by the judge’ s order. 1d. at 1474.
Presumably the order was sinply an order of custody. The conpl aint
all eges that the judge recommended certain placenents, but does not
suggest that the judge ordered specific placenents after SRS was
ordered custody. Moreover, the allegations support a finding that the
judge was influenced by SRS recomendations. Blacknon, however, is
not alleging a violation of his rights based on his placenent into SRS
custody. Rather, Blacknon’s allegations focus on the activities that
occurred in the individual facilities after placement and the

pl acenent deci sions nmade by SRS. Accordi ngly, defendants are not

-7-




accorded absolute immunity. 1d.

B. Qualified Immunity

Bl acknmon seeks nonetary damages pursuant to 42 U S.C. § 1983.
That statute renders |iable any person who “under col or of [|aw]
subj ects, or causes to be subjected, . . . any [person] . . . to the
deprivation of any rights, privileges, or inmunities secured by the
Constitution and |aws.” Section 1983 was enacted to provide
protections to those persons wonged by the m suse of power. Wile
the statute itself creates no substantive civil rights, it does

provi de an avenue through which civil rights can be redeened. See

Wlson v. Meeks, 52 F.3d 1547, 1552 (10th G r. 1995) (“Section 1983
creates no substantive civil rights, only a procedural mechani smfor
enforcing them?”).

“Al t hough summary judgnent provides the typical vehicle for
asserting a qualified immunity defense, [the court] wll also review
this defense on a notion to dismss” but will “not dism ss a conpl ai nt
‘for failure to state a claimunless it appears beyond doubt that the
plaintiff can prove no set of facts in support of his claim which

would entitle himto relief.’” Peterson v. Jensen, 371 F.3d 1199,

1201-02, (10th Cr. 2004) (quoting Currier v. Doran, 242 F.3d 905, 917

(10th Gr. 2001)). In the past, the Tenth Circuit has required a
plaintiff to neet a heightened pl eadi ng standard upon a defendant's
assertion of qualified imunity. Currier, 242 F.3d at 911. The Tenth
Circuit in Currier held, however, that this heightened pleading
requi rement does not survive the Suprenme Court's opinion in
Crawford-El v. Britton, 523 U S. 574, 118 S. C. 1584, 140 L. Ed.2d
759 (1998). 1d. at 916.




The framework for reviewing a qualified imunity defense is well

settled. The first step is to determ ne “whether the plaintiff has

al l eged a deprivation of a constitutional right at all.” County of
Sacranento v. Lews, 523 U S. 833, 841 n.5 (1998). In other words,

the court nust determ ne “whether plaintiff’s allegations, if true,

establish a constitutional violation.” Hope v. Pel zer, 536 U.S. 730,

736 (2002). “Only after determning that [the plaintiff] has all eged
a deprivation of a constitutional right, does this court ask whet her
the right allegedly violated was clearly established at the tinme of

the conduct at issue.” Baptiste v. J.C. Penney Co., 147 F.3d 1252,

1255 n.6 (10th Cr. 1998). “I'n determ ning whether the right was
‘clearly established,” the court assesses the objective |[egal
reasonabl eness of the action at the tine of the alleged violation and
asks whether ‘the right [was] sufficiently clear that a reasonable
of fi cer woul d understand that what he is doing violates that right."”

Medina v. Cram 252 F.3d 1124, 1128 (10th Cr. 2001) (quoting WIson

v. Layne, 526 U.S. 603, 615 (1999)).

Bl acknmon has asserted that his right to be safe, free fromharm
and provided adequate care was violated and that this right was
clearly established at the tine of the violation. The court agrees.

In Yvonne L., By and Through Lewis v. New MeXxico Dept. of Human

Services, 959 F.2d 883 (10th Cir. 1992), the circuit held “that
children in the custody of a state had a constitutional right to be
reasonably safe fromharm and that if the persons responsi bl e place
children in a foster honme or institution that they know or suspect to
be dangerous to the children they incur liability if the harmoccurs.”

959 F.2d at 893. The circuit established that foster children had a
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clearly established right to protection while in foster care based on

its previous decisionin Mlonas v. Wllians, 691 F.2d 931 (10th G r.

1982), cert. denied, 460 U. S. 1069, 103 S. C. 1524, 75 L. Ed.2d 947
(1983). Mlonas determined that “juveniles involuntarily placed in
a private school by state agencies or courts had |iberty interests
protected by the Due Process O ause of the Fourteenth Anendnent;
specifically, [s]uch [a] person has the right to reasonably safe
conditions of confinement.” Yvonne L., 959 F.2d at 892-93 (citing
M | onas, 691 F.2d at 942). Specifically, MIlonas held that juveniles
“have the right to reasonably safe conditions of confinenent, the
right to be free from unreasonable bodily restraints, and the right
to such mnimally adequate training as reasonably may be required by
these interests.” 691 F.2d at 942. Bl acknon’ s al | egati ons have
sufficiently alleged a violation of his constitutional rights while
he was in the custody of the state of Kansas.

In determ ning whether defendants are entitled to qualified
immunity, the court mnust look to each individual defendant to
det er m ne whet her he or she "acted under col or of state | aw and caused

or contributed to the alleged violation." Smith v. Barber, 195 F.

Supp. 2d 1264, 1274 (D. Kan. 2002); Currier v. Doran, 242 F. 3d 905, 919

(10th Cr. 2001). While Blacknmon is not held to a hei ghtened pl eadi ng
standard, they "nust showthe def endant personally participatedinthe
all eged violation ... it is not enough for a plaintiff nmerely to show
a def endant was i n charge of other state actors who actually comm tted
the violation." In addition, Blacknon “nust establish a deliberate,
intentional act by the supervisor to violate constitutional rights.”

Id. at 1274. “This standard may be satisfied by a showing that a
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def endant - supervi sor personally directed the violation or had act ual
know edge of the violation and acquiesced in its continuance." [d.
1. Janet Schalansky

Schal ansky argues that Blacknon has failed to allege any
specific, factual allegations to support a claim against her.
Bl ackmon has alleged that Schal ansky, Deputy Secretary of SRS,
i nsisted that he be placed at St. Francis despite her actual know edge
of numerous professionals opining that such placenent would be
harnful . Moreover, Bl acknon has alleged that Schal ansky had direct
and specific know edge that he would be in danger at St. Francis
because of the violent and aggressive nature of its residents.
Bl acknon’s allegations, if true, are sufficient to state a section
1983 claim Bl acknon has clearly all eged that Schal ansky vi ol ated his
clearly established right to be free from harm while placed in an
institution and the Tenth Crcuit has held that officials wll be
liable they make a placenent that “they know or suspect to be
dangerous to the children.” Yvonne L., 959 F.2d at 892-93. Bl acknopn
has also sufficiently alleged that he was harned at St. Francis by
ot her residents.

Def endant Schal ansky’s notion to dismss (Doc. 42) on the basis
of qualified imunity is denied.

2. Deborah Cochran

Cochran asserts that Bl acknon’s claim nust be dism ssed since
Bl ackmon has failed to allege any personal participation in the
al l eged violations. Bl acknon responds that he has alleged that
Cochran “had a duty to know, and knew or should have known, of the

violations . . . visited upon himby JDF staff and failed to take any
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actions to prevent such violations.” (Doc. 50 at 8.) While at JDF,
Bl acknon failed to receive nental health services, was physically
battered by nuch |arger detainees and was restrained at |east siXx
times in a chair and leg shackles for up to two hours. These
al l egations clearly support a conclusion that Bl acknon’s rights to be
safe and under proper care were viol ated.

Cochran argues that while Blacknon may have stated a claim
against Crile, Cochran, as Crile’ s supervisor, cannot be personally
| i abl e unl ess Bl acknon can denonstrate an affirmative |ink through
facts showing that she actively participated or acquiesced in the
violation. (Doc. 50 at 8.) “Aplaintiff nay showthat an affirnmative
link exists between the constitutional deprivation and either the
supervi sor's personal participation, [her] exercise of control or

direction, or [her] failure to supervise.” Holland ex rel. Overdorff

v. Harrington, 268 F.3d 1179, 1187 (10th G r. 2001)(internal citations
omtted). Bl acknmon has all eged that Cochran knew, or should have
known, of the nunerous violations conmtted by JDF staff and that
Cochran either personally participated, exercised control or failed
to supervise Crile. (Doc. 37 at 9T 58, 59, 94, 171.) As long as a
set of facts would entitle Blackmon to relief, the court cannot
dism ss his claim Wile Blacknon's allegations that Cochran “had a
duty to know and “should have known” are not sufficient to state a
claim Blacknon has also alleged that Cochran “knew of the
violations. These allegations are sufficient to survive Cochran’s
notion to dism ss but unless evidence is devel oped during discovery

regarding Cochran’s know edge and participation, Cochran wll be
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entitled to summary judgrment on her qualified imunity claim?

Cochran further asserts that Bl acknon has failed to state a claim
under the professional judgnent standard. The Tenth Circuit has
addressed the difference between the deliberate indifference and
pr of essi onal judgnent standards in Yvonne L.

In [Estelle v. Ganble, 429 U. S. 97, 97 S. C. 285, 50
L. Ed.2d 251 (1976)], the Suprene Court held that if prison
officials display deliberate indifference to a prisoner's
serious illness or injury, they violate the Eighth
Amendment right agai nst cruel and unusual punishnment. The
Second and Eleventh Circuits appear to have adopted this
standard in cases involving the constitutional right of
children in state custody to reasonable safety while in
foster care environnent. Plaintiffs argue that the Ei ght
Amendnent standard is i nappropriate, and urge that we adopt
the standard that the Suprene Court applied in Youngbergq,
457 U.S. at 323, 102 S. C. at 2462. The Youngberg Court
held that a nentally retarded person conmtted to a state
institution had a Fourteenth Amendnent right to reasonable
protection from physical harm The standard set out in
Youngberg was that state officials would be shielded from
[Tability unl ess the defendants showed that they failed to
exerci se professional judgnment. This standard has been
adopted by the Seventh Circuit. As applied to a foster
care setting we doubt there is much difference in the two
st andar ds. “Failure to exercise professional judgnent”
does not nean nere negligence as we understand Youngberq;
while it does not require actual know edge the children
will be harned, it inplies abdication of the duty to act
professionally in making the placenents. To the extent
there is a difference in the standards, we agree with the
Seventh Circuit that the Youngberg standard applies. The
conpelling appeal of the argunent for the professional
j udgment standard is that foster chi | dren, i ke
Involuntarily commtted patients, are “entitled to nore
considerate treatnent and conditions” than crim nals.

959 F.2d at 893-94 (internal citations onmtted).
The court agrees that the professional judgnent standard applies.
Wi | e Bl acknon was not adj udicated a child in need of care, but rather

a juvenile, Kansas | aw does not treat juveniles as crimnals.

2 The magi strate judge is directed to schedul e di scovery so that
this issue can be resolved at an early date.
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~In Kansas, we have | ong recogni zed that under the | aw,
a juvenile is not to be treated the sanme as an adult. The

Juvenile Ofenders Code (Code) is to be "liberally
construed to the end that each juvenile comng within its
provisions shall receive the care, custody, guidance,
control and discipline, preferably in the juvenile' s own
honme, as will best serve the juvenile's rehabilitation and
the protection of society." K S. A 38-1601. Proceedings

under the Code are considered civil proceedings and not
crimnal. The State acts as parens patriae for the best
interests and wel fare of the child.

Matter of B.MB., 264 Kan. 417, 432, 955 P.2d 1302, 1312 (1998).

Accordingly, it would be appropriate to apply the professional
judgment standard in civil rights violations of those children the
state has adjudicated juveniles, as well as foster children. The
court finds that Blacknon has sufficiently stated a clai munder the
prof essi onal judgnment standard. Cochran’s alleged know edge of the
nunerous violations of Blacknmon’s rights while at JDF and her
conti nued approval of placenent in the facility would support the
concl usi on that she abdi cated her professional duty to act.

Cochran’s notion to dismss on the basis of qualified i Mmunity
is denied.

3. Vanessa Welliver

Vel liver asserts that Blacknon’s allegations against her are
insufficient to state a claim Bl acknon responds that Welliver knew
that Jeanette Smith nmade derogatory remarks concerning Blacknon's
not her, antagoni zed Bl acknon’s nother, failed to care for Bl acknon,
assaul ted Bl acknon and consumed al coholic beverages. Bl acknon has
al so asserted that Welliver encouraged and approved sexual offender
treatnent after it was apparent that the treatnent was contra-
i ndi cated and Blacknon’s conviction was overturned and Welliver

restricted comunications with his famly. (Doc. 50 at 6.)
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Bl acknmon’ s conpl ai nt, however, does not support his assertions.
Whi | e Bl acknon has all eged that Snith assaulted him made derogatory
remar ks and consunmed al cholic beverages, it does not allege that
Wl I'i ver knew about Smith’s conduct either before, during or after his
pl acenent . (Doc. 37 at ¢ 138.) Moreover, after searching the
conplaint, the court cannot find any allegations to support that
Vel liver encouraged and approved the sexual offender treatnent or
restricted comrunications with his famly. The only allegation
pertaining to Welliver about famly comrunications was that she
transmtted instructions to Rainbow that Blacknmon be allowed to
contact his famly. (Doc. 37 at § 149.) There is no allegation that
Wl liver was the individual who revoked the privilege in the first
i nstance. ?

The court finds that Bl acknon’s conplaint fails to state a claim
agai nst Wl liver. Accordingly, Welliver’'s notion to dismss is
gr ant ed.

IV. CONCLUSION

Def endant Schal ansky’s notion to dismss (Doc. 42) is denied.
Def endant Cochran’s nmotion to dismiss is denied and defendant
Welliever's notion is granted. (Doc. 46.)

A notion for reconsideration of this order is not encouraged.
The standards governing notions to reconsider are well established.
A notion to reconsider is appropriate where the court has obviously
m sapprehended a party's position or the facts or applicable | aw, or

where the party produces new evidence that could not have been

3 At this point, the court does not need to determ ne whether
famly contact whileinthe state’s custody is a constitutional right.
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obt ai ned t hrough t he exerci se of reasonabl e diligence. Revisitingthe
i ssues al ready addressed i s not the purpose of a notion to reconsider
and advanci ng new argunents or supporting facts which were otherw se
avai l abl e for presentation when the original notion was briefed or

argued is inappropriate. Coneau v. Rupp, 810 F. Supp. 1172 (D. Kan.

1992). Any such notion shall not exceed three pages and shall
strictly conply with the standards enunci ated by this court in Coneau
V. Rupp. The response to any notion for reconsideration shall not

exceed three pages. No reply shall be filed.

I T 1S SO ORDERED.
Dated this 30t h day of January 2006, at Wchita, Kansas.
s/ Monti Bel ot

Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE
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