IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

UNITED STATESOF AMERICA,

Plaintiff,
CRIMINAL ACTION
V.
No. 05-20041-01-KHV
SHANNON R. KIMBERLIN,

Defendant.
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MEMORANDUM AND ORDER

This matter is before the Court on defendant’s Mation To Order The BOP To Correct Sentence

And Transfer Petitioner To A Pend Indtitution Closer To Kansas City, KS (Doc. #18) filed October 23,

2006. Aspart of defendant’ s origind sentence, pursuant to defendant’ srequest, the Court recommended
that the BOP place defendant at the Federal PrisonCamp inAlderson, West Virginia See Judgment (Doc.
#15) filed July 28, 2005 at 2. Defendant is currently incarcerated at thet facility. Defendant now asksthe
Court to correct her sentence and order the BOP to transfer her to a correctional ingtitution closer to
Kansas City, Kansas.

Although “any statement by the court that imposed sentence . . . recommending atype of pend or
correctiona fadility as appropriate” is to be consdered in sdecting a suitable facility, 18 U.S.C.

8 3621(b)(4)(B), the final decision asto the prisoner’s placement rests with the BOP. United Statesv.

Lazo-Herrera, 927 F. Supp. 1472, 1472-73 (D. Kan. 1996) (citations omitted). Congress hasgiventhe
BOP broad authority to determine the place of a prisoner’s confinement and the Court does not have

authority to dictate placements to the BOP. See United Statesv. Cosby, 180 Fed. Appx. 13, 13 (10th

Cir. 2006); 18 U.S.C. 3621(b). Defendant hasnot dleged any congtitutiond violation or other wrongdoing




by the BOP whichsuggeststhat her claim could be actionable under some other statute suchas28 U.S.C.
§ 2255.
The Court’ srecommendationasto defendant’ s place of confinement istechnicdly not a part of the

sentence imposed. See Fajri v. USP Leavenworth, No. 04-3311-RDR, 2005 WL 2035047, at *1 (D.

Kan. Aug. 23, 2005) (citing Prows v. Fed. Bureau of Prisons, 981 F.2d 466, 468-69 n.3 (10th Cir.

1992), cert. denied, 51 U.S. 830 (1993)). In any event, the Court does not have authority to dter its

sentencing recommendation &t thistime. A federa district court may modify a defendant’ s sentence only

where Congress has expresdy authorized it to do so. United Statesv. Blackwdl, 81 F.3d 945, 947 (10th
Cir. 1996); see 18 U.S.C. § 3582(c). Congress has set forththree limited circumstancesinwhichacourt
may modify a sentence: (1) upon mation of the Director of the Bureau of Prisonsin certain extraordinary
circumstances or where defendant hasreached 70 years of age and has served at least 30 yearsinprison;
(2) when “expresdly permitted by statute or by Rule 35;” and (3) when defendant has been sentenced
“based on a sentencing range that has subsequently been lowered by the Sentencing Commission.”
18 U.S.C. § 3582(c)(1), (2); see Blackwell, 81 F.3d at 947-48. None of these exceptions apply here.
Defendant has not cited any statute whichauthorizesthe Court to modify her sentence. Moreover, Rules
35 and 36 of the Federal Rules of Crimina Procedure do not authorize a modification of the Court’s
sentencing recommendation at thistime. Seeid.; Fed. R. Civ. P. 35 (resentencing alowed (@) to correct
illegd sentence onremand fromcourt of appedls, (b) to reflect defendant’ ssubstantia assistance onmotion
of the government, and (c) to correct arithmetical, technica, or other clear error within seven days of
sentencing); Fed. R. Civ. P. 36 (court dlowed to correct clerica-typeerrors). Finaly, the Court does not

have inherent authority to resentence defendant. See Blackwell, 81 F.3d at 949. For these reasons, the
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Court does not have jurisdiction to resentence defendant.

IT ISTHEREFORE ORDERED that defendant’s Motion To Order The BOP To Correct

Sentence And Trandfer Petitioner To A Penal Indtitution Closer To Kansas City, KS (Doc. #18) filed

October 23, 2006 be and hereby is OVERRULED.
Dated this 1st day of November, 2006, at Kansas City, Kansas.
g Kathryn H. Vrétil

KATHRYN H. VRATIL
United States Didtrict Judge




