I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

UNI TED STATES OF AMERI CA
CRI' M NAL ACTI ON
No. 05-10233-01

Plaintiff,
V.

NEI L ELLI OTT,

N N N’ N e N N

Def endant . g

MEMORANDUM AND ORDER

Before the court are the foll ow ng:

1. Def endant’s notion for bill of particulars and
to strike surplusage (Doc. 10);

2. Defendant’s notion to dismss count two as
duplicitous (Doc. 11);

3. Governnent’ s response to defendant’s notion for
bill of particulars and to strike surplusage
(Docs. 12 and 13); and

4. Governnent’ s response to defendant’s notion to
di sm ss count two as duplicitous (Docs. 14 and
15).

Def endant is charged with conspiracy and substantive counts
relating to theft and enmbezzl ement of federal work study funds from
a junior college at which he was the athletic director. 18 U. S.C.
88 371, 666, 1097(a) and 2. The substance of the charges is that
def endant, along with nenbers of his staff, know ngly paid federal
funds to student athletes for work they did not perform

Bill of Particulars

Def endant contends that he requires a bill of particulars
which identifies the nanes of the coaches he allegedly instructed

to conplete tinme sheets containing the false information; the




identities of the persons with whom he conspired and the begi nni ng
date of the all eged conspiracy; the one-year tinme periods regarding
statutory threshold amounts alleged in count 2 of the indictnent;
time sheets alleged to be false and nanes of the student athletes
who were not entitled to receive work study funds as alleged in
count 3. Def endant contends that he needs this information to
adequately prepare for trial and to enable himto allege double
jeopardy in the event additional charges are ever filed against
hi m

It is quite apparent that what defendant is seeking is an
order that the governnment open its file to himand then provide a
detail ed description and breakdown of the evidence it intends to
i ntroduce fromthe file. This is not the purpose of a bill of
particul ars. Def endant’s motion is denied for the reasons and
authorities set forth in the governnment’s response.

Motion to Strike Surplusage

Def endant’s noti on st ates:

As to the notion to strike surplusage, M.
Elliott is asking the Court to renove all references
to Al eksandar Radojevic in paragraphs 10 and 11 of
the introduction, and to stri ke paragraph 11 of the
i ntroduction beginning with the sentence “More
sinply stated.” It is M. Elliott’s position that
the references to Radojevic in paragraphs 10 and 11
of the introduction involve an attenpt to have

evi dence which should be offered, if at all, under
the authority and limtations of Federal Rule of
Evi dence (FRE) 404(b), instead placed in the

Indictment with the inprimatur of the grand jury.
Further, that the references in paragraph 11 to
terms such as “obligated to deal ..in an honest and
straightforward manner;” or “expected to elimnate
any fraudulent practices” are unfairly prejudicial
in that they may confuse the jury as to what is
per haps an enpl oynment or job responsibility, versus
what woul d establish crimnal responsibility.
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(Doc. 10 at 2).

Def endant contends that the allegation regardi ng Al ekarsander
Radoj evi c should be stricken because it concerns a “tinme period
outside the tine alleged in substantive counts 2 and 3 of the

i ndi ctment, and apparently al so outside the conspiracy alleged in

count 1. As such, it is 404(b) evidence . . . .7 Def endant’ s
statement is inconsistent with his request for a bill of
particul ars. Apparently, defendant has enough information to

assert that the falsification of tine sheets regardi ng Al ekarsander
Radojevic occurred outside the tine periods alleged in the
indictment. There is nothing in the record which would permt the
court to determ ne whet her defendant’s assertion is accurate. But
in any event, he does not explain how the allegations are not
rel evant to the charge and are inflanmatory and prejudicial, which
I's the standard required for striking surplusage in accordance with

Fed. R Crim P. 7(d). United States v. Gressett, 773 F. Supp.

270, 274 (D. Kan. 1991).
Def endant al so objects to the | anguage of the indictnment that

he was obligated to deal with [Barton County Conmmunity
Coll ege and the Departnment of Education] in an honest and

straightforward manner” and was “expected to elimnate any

fraudul ent practices.” He clainms this |anguage is confusing and
unfairly prejudicial because they confuse what “. . . mght be
enpl oynment duties and responsibilities of crimnal liability.” The
jury will be instructed that the indictment is not evidence. The

thrust of both counts 2 and 3 of the indictnent is that defendant
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ai ded and abetted in the m sapplication of federal funds payable
to student athletes by means of fraud and fal se statenents. The
jury will be instructed regarding the elenents of those counts.
As before, defendant has not denonstrated that the objected-to
phrases constitute surplusage within the neaning of Rule 7(d).

Mbtion to Dism ss Count 2 as Duplicitous

Duplicity is the joinder of two or nore distinct and separate
crimnal offenses in the sane count of an indictnment. The dangers
of duplicity are three-fold: (1) a jury may convict a defendant
wi t hout unani nously agreeing on the same offense, (2) a defendant
may be prejudiced in a subsequent doubl e jeopardy defense, and (3)
a court may have difficulty determning the admssibility of

evidence. United States v. Wles, 102 F.3d 1043, 1061 (10th Cir.

1996) (internal citations omtted), cert. denied, 522 U S. 947

(1997).
Count 2 charges:

Begi nning on or about Decenmber 14, 2000, and
continuing through June 30, 2004, in the District of
Kansas, and el sewhere,

NEI L ELLI OTT,

t he defendant herein, while an agent and enpl oyee of
Barton County Community College, a |ocal organization
that received federal benefits in excess of $10, 000. 00,
i n any one year period (1999 t hrough June 30, 2005) from
a federal program did intentionally msapply and
know ngly enbezzl e, obtain by fraud and wi t hout authority
convert to the use of any person other than the rightful
owner, property that was val ued at $5, 000.00 and nore,
and was owned by and under the care, custody and control
of Barton County Community College, in that, the
def endant caused and aided and abetted the paynment of
student enploynment funds to students that were not
entitled to receive the funds.

Def endant asserts that count 2 is potentially duplicitous
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because the jury conceivably could convict himw t hout determ ning
that the $5,000 threshold anount for m sappropriation occurred
within a one year period. Defendant offers to waive his objection
that count 2 is duplicitous if the court agrees to submt a speci al
verdict formrequiring a finding that he aided and abetted in the
m sapplication of at |east $5,000 during a one year period.

The governnent responds that the one year period is not atine
period limting duration or the comm ssion of the enmbezzl enent or
fraud. Rather, it is a jurisdictional requirenment that the agency
or organization receive in excess of $10,000 in federal funds
within a twelve nonth period before and/or after the comm ssion of
the offense. 18 U.S.C. § 666(b) and (d)(5).

United States v. Valentine, 63 F.3d 459, 463-64 (6th Cir.

1995)! sets forth the followi ng essential elements for conviction
under 18 U.S.C. § 666:

First, defendant nust be an agent within the meaning of §
666(a) (1) ;

Second, the evidence nust show that defendant enbezzled,
stole, fraudulently obtained or willing converted property worth
at | east $5,000 which was under the control, care or supervision
of the state agency, 8 666(a)(1)(A (i), (ii); and

Third, the defendant’s conduct occurred during a tinme in which
t he government agency received i n excess of $10, 000 i n any one year
froma qualifying federal assistance program §8 666(b).

The court gave the follow ng explanation regarding the

IThe court has been unable to find a Tenth Circuit case which
sets forth the el enents of § 666.
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rel ati onship between the second and third el enents:

63

F.

We note that the statute is violated by a $5, 000
theft only "if the circunstance described in subsection
(bL ... exists.” 18 U S.C. § 666(a) (enphasis added).
Subsection (a) specifically incorporates the el enents of
subsection (b). Therefore, if subsection (b) contains a
time restraint, it is applicable to subsection (a).

Subsection (b) defines the federal f undi ng
requirement, limting subsection (a) to an agency that
recei ves benefits greater than $10,000 in any one year.
The term"any one year" is defined in subsection (d)(5),
as follows:

a continuous period that commences no earlier
t han twel ve mont hs before the comm ssi on of the
offense or that ends no later than twelve
months after the conm ssion of the offense.
Such period may include time both before and
after the comm ssion of the offense.

The interrel ati onshi p between subsections (a) and (b) of
the statute mandate that a one-year limtation |ikew se
attaches to the $5,000 threshold requirenent.

Qur reading of the statute is bolstered by another
rul e of construction: that "Congress' use of a verb tense
I's significant in construing statutes.” United States v.
W Ilson, 503 U. S 329, 333, 112 S.Ct. 1351, 1354, 117
L. Ed. 2d 593 (1992). Because Congress used verbs in the
present tense in this statute, it indicated that the
"comm ssion"” of the theft nust be conpleted within a
one-year period of tinme. Specifically, the text of
subsection (b) requires that the agency receive $10, 000
in any one-year period. Thus a financial limtation and
atenmporal limtation are incorporated in this provision.
The | anguage relevant to the one-year period indicates
the availability of three nmeasurenments to nmeet the tine
restriction; the one-year tine neasurenment nmay start
twel ve nont hs before the theft, it may end twel ve nonths
after the theft or it may include time both before and
after the conm ssion of the offense. Because t he one-year
period includes tinme both before and after the theft, a
natural reading of the statute incorporates a finding
that the offense nust fall wthin the twelve-nonth
w ndow. I n sum proof nust be of any one-year period that
i ncl udes the date(s) of the crine.

3d at 463.

At this juncture, it is inappropriate to consider dism ssal
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count 2. It is possible that the governnment’s evidence will raise
a duplicity concern. It is also possible that it wll not.
Dependi ng on the evidence and the court’s instructions regarding
the elements, it may, or may not, be appropriate to submt a
special verdict formto the jury.

Accordingly, defendant’s notion to dismss count 2 as
duplicitous is taken under advi sement.

T 1S SO ORDERED.

Dated this _24th day of February 2006, at Wchita, Kansas.

s/ Monti Bel ot
Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE




