I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

UNI TED STATES OF AMERI CA
Plaintiff, CRI' M NAL ACTI ON

V. No. 05-10212-01-MB

M CHAEL O. GORDON
Def endant .

N N N e N N N e e

VEMORANDUM AND ORDER

This case cones before the court on defendant’s notion to
suppress evidence seized in atraffic stop. (Doc. 21.) The notion
has been fully briefed, and the court conducted an evidentiary
heari ng on January 17, 2006. (Docs. 22, 23.) Defendant’s notion
IS GRANTED for reasons set forth herein.

. FACTS

This case arose froma traffic stop that occurred during the
| at e eveni ng hours of Septenmber 18, 2005. Wchita police officers
Drew Seil er and Jesse Cornwel |l were patrolling together in a marked
police car on the evening in question. Both officers were part of
the Wchita Police Departnment’s Special Community Action Team
(SCAT), which focuses on offenses related to narcotics, firearns,
and gang-related activity.

On the evening in question, the officers were driving by
known drug houses to | ook for signs of suspicious activity. They
proceeded toward 1252 W Rita, a house occupi ed by Kevin Henning.

Both officers testified that they had nade nunerous arrests of




i ndividuals inside and in the vicinity of 1252 W Rita. These
arrests involved narcotics offenses, as well as arrests for

identify theft, larceny, and credit card fraud, anong ot her cri nes.

Rita and the surrounding streets are depicted in an aeri al
phot ograph adm tted as defendant’s exhibit A Beginning at its
sout her nnost point, as shown in exhibit A Rita proceeds northward
from Lydia Street approxinmately three houses, and then curves to
the west, stretching for another fifteen or so houses before
term nating into another north-south street. 1252 Rita is the
fourth house north of Lydia on the east side of Rita, and is marked
by a red dot in defendant’s exhibit A. It lies in the curved
portion of Rita where the street transitions froma north-south to
an east-west direction. Sometime around 11:00 P.M on the
eveni ng of Septenber 18, 2005, the officers proceeded north on Rita
from Lydia. As they approached 1252 Rita, they noticed a nmaroon
1994 Pl ymout h Voyager m ni van beari ng Col orado tags parked in front
of the residence. The vehicle was parked on the northeast side of
Rita where the street turns to the west. The officers were
nort hbound on Rita such that they approached the van fromthe rear,
with the suspect vehicle com ng along the passenger’s side of the
patrol car.

The lighting conditions at the tinme of this first contact
with the van are inportant because of what the officers claimthey
saw as they drove past the van. The evidence regarding the |ight
In the area was hotly contested at the hearing. The officers

testified that there was a security floodlight nounted on the front
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of the residence at 1252 Rita, which illumnated the home’s
driveway and a portion of the front yard. The officers testified
that the front porch light was on, and that a street |ight |ocated
approxi mately 100 feet away was also illum nating the area.

Both officers testified that O ficer Seiler, who was in the
front passenger seat of the patrol car, illumnated the van with
a handhel d flashlight as Officer Cornwell drove past the vehicle.
Both officers testified that they saw defendant sitting in the
driver’s seat. Then, as the flashlight illumnated the van’'s
wi ndshield, Oficer Seiler observed a crack extendi ng across nuch
of the I ower portion of the glass.

Officer Seiler testified that based on his training and
experience as a SCAT officer, along with his specific experience
with the residence at 1252 W Rita, he suspected that the van m ght
be involved in sonme sort of crimnal activity. Therefore, he was
| ooking for some reason to initiate a traffic stop. Since the
vehicle was parked and not running at that time, he was nostly
| ooki ng for equi pment defects that would justify the stop. He was
aware that under certain conditions, a cracked w ndshield would
constitute a violation of a Wchita city ordinance.?

Nevert hel ess, having found a defect, the officers delayed in
maki ng contact with the vehicle while they tried to obtain vehicle
registration information via the patrol car’s onboard conputer.

Both officers testified that this was often a sl ow process, and

1 A copy of the relevant |ocal ordinance was admitted as
defendant’ s exhibit 2. Defendant al so provided a copy of a sim |l ar
state statute. Def’s exh. 1.
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that it was particularly slow at the time they ran the van's
| i cense pl ate nunber. Accordingly, the officers continued west on
Rita, turned left at the next intersection, then | ooped around the
bl ock to make anot her pass by the van. By the tinme they returned
to 1252 Rita, the van was gone; however, after rounding the curve
to the east-west segnent of Rita, they identified the van
proceedi ng west bound ahead of them

After a short pursuit, the officers initiated a traffic stop,
the details of which are not relevant here. After finding drug
residue in the vehicle, the officers arrested defendant. Duri ng
t he subsequent search of his van, the police recovered at | east one
handgun, as well as sone nmet hanphetam ne and marij uana.

Def endant was indicted for possessing a handgun in relation
to a drug trafficking offense in violation of 18 U.S.C. 8§ 924(c),
for being a felon in possession of a firearmin violation of 18
USC 8 922(g)(1), as well as for possessing marijuana and
met hanphet am ne. (Doc. 10.) Def endant asks that all evidence
seized in the search of his van, and all statenents that he made
after his arrest, be suppressed. He clains that, with the Iighting
conditions as they were at the tinme the officers drove past his van
at 1252 W Rita, it was inpossible for themto have seen the crack
in his windshield. Therefore, defendant contends, it was illegal
for the officers to stop his vehicle and the evidence resulting
fromthat unlawful stop should be suppressed. (Doc. 22 at 5.)
[1. ANALYSI S

The Fourth Amendment protects “[t]he right of the people to

be secure in their persons, houses, papers, and effects, against
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unr easonabl e searches and seizures.” U S. Const. anmend. IV. The
Supreme Court has liberally interpreted “seizures” to enconpass

routine traffic stops. See Delaware v. Prouse, 440 U.S. 648, 653

(1979). The two-pronged standard espoused in Terry v. OChio, 392

US 1 (1968), thus applies, see United States v. Caro, 248 F.3d

1240, 1244 (10th Cir. 2001), and renders the search reasonable if
“the officer’s action was justified at its inception, and [if] it
was reasonably related in scope to the circunmstances which
justified the interference in the first place.” Terry, 392 U S.
at 20.

An initial traffic stop does not offend Fourth Amendment
protections if it was “based on an observed traffic violation,” or
if “the officer has a reasonable articulable suspicion that a

traffic . . . violation has occurred.” United States v. Hunnicutt,

135 F.3d 1345, 1348 (10th Cir. 1998). Decision of this notion
turns on whether or not the officers saw the crack before they
st opped defendant’s vehicle. Since this was a warrantl| ess search,
t he government bears the burden of proving by a preponderance of

the evidence that the search was justified. United States V.

Zubi a- Mel endez, 263 F.3d 1155, 1160 (10th Cir. 2001).

Def endant hired a private investigator to look into the
lighting situation at 1252 W Rita at the time of the stop. The
i nvestigator sinmulated the lighting <conditions by parking

def endant’ s van in approxi mately the same | ocation as it was on the




ni ght of Septenber 18, 2005.2 He took video and still photographs
using flash photography from various |ocations approximting the
positions and angles from which the officers would have viewed
def endant’ s w ndshi el d. The photos and the video were admtted
I nto evidence. (Def’s exhs. B-H. ) They all showed that it was
virtually inpossible to see the crack in the windshield fromthe
of ficer’s vantage point.

The government contends that in addition to anmbi ent |ighting,
Oficer Seiler illumnated the van with a powerful flashlight,
which made the crack visible to both officers. Al t hough the
officers’ reports of the incident were not offered by either party,
O ficer Seiler conceded that there was no nention of the use of a
flashlight in either report. This fact was confirmed by
def endant’ s investigator, who testified that although he revi ewed
the officers’ reports and intervi ewed defendant in an effort to re-
create the scene as best he could, the first time he heard anyone
say that the officers enployed a flashlight was when they testified
at the hearing.

Surely the officers knew that the validity of their initial
stop was critical to the adm ssibility of any contraband recovered
from the ensuing search. Therefore they nust have been aware of

the inmportance of docunenting just how it was that they were able

2 The re-enactnment was perfornmed on Decenber 28, 2005. The
parti es debated whether the van was incFreciser t he sane | ocati on
as on the night of the arrest. Addi tionally, the governnment
suggested that differences in the noonlight between the two nights
may have invalidated the conparison. However, there was no
evi dence regardi ng nmoon conditions. Thus, the court rejects this
argument .
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to see this crack through the darkness.® Both officers testified
that the flashlight was the sole tool that enabled themto identify
this defect, yet it was not nentioned in either report. Under
t hese circunstances, the court finds that the government has fail ed
to meet its burden to prove that this traffic stop was justified
fromits inception.* The governnent nakes no further argunent that
the search and seizure was justified under sone other theory.
Def endant’ s notion to suppress the evidence seized in that stop and
the statenments that he made subsequent thereto is accordingly
GRANTED.

IT 1S SO ORDERED.

Dated this 18t h day of January 2006, at Wchita, Kansas.

s/ Nbonti Bel ot

Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE

3 Photographs of the w ndshield show that the crack in
question was a single, long fissure across the | ower part of the
glass. |Its presence was not highlighted by nyriad cracks radi ati ng
away fromthe main fracture, as you m ght see when a | arge rock or
bul l et strikes a windshield. No one can seriously contest the fact
Eh?t t he crack, although |ong, was fairly subtle. (Def’s exhs. B-

4 Thi s decision does not rest on the distinction between the
of ficers’ subjective intent and any objective basis for the stop.
See
Devenpeck v. Alford, 543 U S. 146, 125 S.Ct. 588, 593-94, 160 L.
Ed. 2d 537 (2004); United States v. G eenspan, 26 F.3d 1001,
1004-05 (10th Cir. 1994). Rather, this decision is based solely
on the fact that the governnent has failed to neet its burden to
prove that the officers had an objective basis for the traffic stop
before it was initiated.
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