IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

UNITED STATES OF AMERICA,
Plantiff,
V. No. 05-10137-01-WEB

MICHAEL A. SARBER,

Defendant.
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M emorandum and Order

This matter came before the court on March 6, 2006, for a hearing on the defendant’s motion to
suppress evidence. Inasmuch as the motion presented a lega question pertaining to the sufficiency of a
searchwarrant affidavit, the parties had no evidenceto present in connectionwiththe motionexcept to ask
that the warrant and affidavit be consdered as exhibits. After reviewing the parties' respective positions
as shown by ther briefs, the court oraly denied the defendant’ s motion on the grounds that the affidavit
provided asubstantia basis for the Magistrate Judge' s issuance of the warrant. Thiswritten memorandum
will supplement the court’s ord ruling.

. Summary of Arguments

Defendant’s motion argues that an April 8, 2005, search of hisresidence a 508 Oak Street in
Wichitawas unlanful because -- although the search was conducted pursuant to awarrant -- the affidavit
used to obtain the warrant failed to establish probable cause. Doc. 12, Attach. 1. Specificaly, heargues

that insofar as the affidavit discussed the defendant and his residence, the informationwas not based onthe



persona knowledge of the affiant, KBI Agent William Roland, but instead was based upon third and
fourth-party statements dlegedly within the knowledge of ATF Agent Wed ey Williamson. He pointsout
that paragraph 51 of the affidavit states that “ Specid Agent Williamson believes there is probable cause”
for the search. He argues that KBI Agent Roland lacked person knowledge of the facts such that his
affidavit was speculative and failed to establish probable cause. Defendant further argues that the “good
fath” exceptionof United States v. Leon does not save the search, because the affidavit was so lacking
in probable cause asto render any officid bdlief inits exigence entirely unreasonable. Inthis regard, he
argues that Agent Roland created confusion in the gpplication by faling to make clear he was seeking a
warrant to search three separate residences, and that the warrant for the defendant’ sresidence was based
upon the persona knowledge of persons other than Roland.
In response, the Government argues that aplain reading of the affidavit would lead areasonable
person to conclude that methamphetamine or fireerms would likely be found in the defendant’ s resdence.
Doc. 13. It maintains that any argument about Agent Roland' s lack of persona knowledge is misplaced
becausethe law dlows the consderation of hearsay -- induding the use of informationfrominformersand
tipsters-- aspart of the probable cause determination. Citing, inter alia, Illinoisv. Gates, 462 U.S. 213
(1983). It arguesthat under the totdity of circumstances -- induding the fact that defendant Sarber had
prior arrests for firearms and drugs - - the facts set forthinthe affidavit established that the information was
reliable. Findly, it arguesthereisno need to apply the“good faith” doctrine of Leon because the afidavit
was sufficient in thisingtance to establish probable cause for the search.
Il. Discussion.

In determining whether there was probable causeto issue a searchwarrant, this court gives “ great



deference’ to the decision of the issuing magistrate. United States v. Sims, 428 F.3d 945 (10" Cir.
2005). The court reviews only to determine whether the magistrate had a “subgtantia basis’ for finding
probable cause. Suchadeferentid standard of review is appropriate to further the Fourth Amendment's
strong preferencefor searches conducted pursuant to awarrant. Massachusettsv. Upton, 466 U.S. 727,
733 (1984). This court must keep in mind that the magidirate’ s task was merdly to make “a practica,
common-sense decision whether, given dl the circumstances set forth in the afidavit ... there is a fair
probability that contraband or evidence of acrime will be found in aparticular place” Sms, supra.

A brief review of the affidavit showsthat it contains a substantia basis for finding probable cause.
Doc. 13, Attach. B [2]. Among other things, the affidavit cited information provided by a Confidentia
Informant identified as*2005-2036." According to the affidavit, thisindividud gave informationto Agent
Roland not only about the defendant Sarber, but aso about Joshua Reed and Nicholas Depetris, other
targetsof the investigation. Paragraph 40 states that the Informant has provided reigble informationinthe
past leading to the issuance of search warrants and the seizure of narcotics and stolen property, including
information provided within 2 months of the gpplication. The affidavit shows that the Informant provided
various persona details about Josh Reed that the officers confirmed, including where Reed lived, his cell
phone number, and the fact that he lived with his girlfriend. The affidavit aso describes how the officers
were able to obtain information from other sources tending to show that Reed was in fact involved in the
digtribution of methamphetamine. Additiondly, the afidavit set forth details about how Nicholas Depetris
had previoudy been found withmethamphetamine and fireerms and admitted to sdling substantia quantities
of methamphetamine.

According to the affidavit, on April 5, 2005, the Informant told Agent Roland he had been
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personaly present a a meeting at the resdence of an individua he knew as “Little Mike,” and that
arrangements were made there with Josh Reed and Nicholas Depetris for “Little Mike” to go to Texas to
pick up aload of methamphetamine. He provided additiona details of the plan, including that these
individuals would al meet back at the resdence when “Little Mike” returned. The Informant then
contacted Roland the next day and told him “Little Mike” had returned from Texas withabout a pound of
methamphetamine. He described how these same individuas met again and the methamphetamine was
divided at the resdence between “Little Mike,” Reed and Depetris, with “Little Mike’retaining about 4
ounces. It was reasonable to infer from the information provided that “Little Mike’ currently had
methamphetamine at hisresidence. The Informant then met with Roland and showed him the residence of
“Little Mike” wherethe medting had taken place. The Agent was ableto determinethat the utilitiesfor that
residence were registered to defendant Michael Sarber and Michdlle Sarber. The Agent dso determined
from an NCIC check that defendant Sarber had prior arrestsfor various offenses, including being afelon
in possession of a firearm and transporting controlled substances. The officer made the gpplication for
warrant on April 7, 2006, the day after the Informant provided the above information.

As the Supreme Court noted inlllinoisv. Gates, an“informant's satement [must be] reasonably
corroborated by other matters within the [affiant's| knowledge,” but “even if we entertain some doubt as
to aninformant'smotives, his explicit and detailed descriptionof alegedwrongdoing, dongwitha statement
that the event was observed firg-hand, entitleshistip to greater weight than might otherwise be the case.”
Gates, 462 U.S. at 234. The &ffidavit here shows that the Informant claimed to have been a firg-hand
witness to drug trafficking by an individua later determined to be defendant Sarber. The Informant had

a proven higtory of giving accurate information regarding thistype of illegd activity. Asthe Government
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points out, the law does not prohibit the consderation of hearsay in determining whether probable cause
exigs. Under thetotality of the circumstances, the afidavit setsforth sufficient grounds for the megistrate
to conclude that drugs and/or fireerms would likdy be found at Mr. Sarber’s resdence. It makes no
difference that the Affidavit states that Agent Williamson, rather than Agent Roland, “believes there is
probable cause to search.” It is a reasonable inference from the Affidavit that both of the officers
communicated with each other about the factswithinther knowledge, and that both officersbelieved there
was probable cause for a search. In fact, paragraph 5 of the affidavit states that “SSA Roland has
knowledge of information that is either [] personaly known to him or to SA Williamson, or has been
provided to SA Williamsonand SSA Roland by other law enforcement personnel and witnesses” At any
rate, whether the facts set forth gave rise to probable cause wasamatter for the magigtrate to determine.
In sum, the court finds that the magidtrate had a substantid basis for finding probable cause.

Evenif for some reason it could be sad that the afidavit faled to establish probable cause, the
court would have to find that the search of the defendant’ sresidence fdls under the “ good faith” exception
of Leon. The affidavit was not so lacking in probable cause that the officer should have known that a
search was unlavful despite the magistrate’ s authorization. See United States v. Danhauer, 229 F.3d
1002, 1007 (10™ Cir. 2000). Defendant’s argument that Agent Roland created confusion in the Affidavit
by falling to make clear the basis for searching each of the residences, or the basis of hisfactua knowledge,
isnot persuasve. Thereis nothing unclear about the Affidavit. 1t setsforth thefactual basisfor each of the

three resdencesinvolved, and it clearly explains the basis of the agent’ s information.



I11. Conclusion.
Defendant’s motion to suppress evidence (Doc. 12) isDENIED. IT IS SO ORDERED this _

6" Day of March, 2006, at Wichita, Ks.

SWedey E. Brown
Wedey E. Brown
U.S. Senior Digtrict Judge




