IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
UNITED STATES OF AMERICA,
Hantiff,
V. No. 05-10108-01-WEB

DAMION KLENK,

Defendant.

N N N N N N N N N N

M emorandum and Order

This matter came before the court on October 17, 2005, for an evidentiary hearing on the
defendant’ s motion to suppress evidence. The court oraly denied the motion at the conclusion of the
hearing. The court dso orally revoked the Order of Release previoudy entered in this case and remanded
the defendant to custody pending the trid of this matter. Thiswritten memorandum will supplement the
court’sord ruling.

|. Facts

The evidence presented at the suppression hearing showed the following facts. On or about
September 25, 2001, the Graves-Baird Funera Home in Sedan, Kansas, was destroyed by fire. Shortly
thereafter, Special Agent Douglas Monty of the Wichita office of the Bureau of Alcohol, Tobacco and
Firearms received a call from Kansas Fire Marshd Investigator Kevin Kitterman asking for assstancein
determining the origin and cause of the fire. Monty traveled to Sedan to meet with Kitterman and to
examine the fire scene. The two officers began ajoint investigation.

The name of the defendant, Damion Klenk, came up during the officers initid investigation.



Kitterman and Monty contacted Klenk, and Klenk agreed to meet with them. On October 5, 2001, the
defendant met withthe officersat a conference room at the Chautaugua County Courthousein Sedan. The
officers asked Klenk if he knew anything about the fire. He said he did not. They asked about his
whereabouts on the night of the fire and the defendant provided them with an dibi. According to Agent
Monty, the officers did not know at that point what, if any, role the defendant may have had in the fire.
Monty testified that Klenk was not given Miranda warnings prior to this meeting because he was not in
custody. Klenk left the courthouse after speaking with the officers for awhile,

The invedtigation into the fire continued on and off for severa years. In the course of the
invedtigation, officers Monty and Kitterman received information from witnesses who said that the
defendant told them he had set the fire.

On May 20, 2005, agents Monty and Kitterman went to Cherokee, Kansas, and found the
defendant inthe front yard of issister’ shouse. They asked if he remembered them; he said he did. They
asked if he would come talk to themabout the fire, and the defendant agreed to do so. The defendant was
given a choice of driving himsdf or riding with the agents to the Pittsburg (Kansas) Police Department,
which was about 10-15 miles from Cherokee. The defendant chose to ride with the officers. Thethree
men went to an interview room at the police department. The defendant sat in a char in the interview
room. Hewasnot restrained. One of the officers said to the defendant that they first needed to advise him
of condtitutiond rights. Agent Monty produced an ATF “Walver of Right to Remain Silent and of Right
to Adviceof Counsdl” form. Monty went over with the defendant each of therightslisted ontheform. The
formexplained that defendant had the right to remain silent, that anything he said could be used againg him

incourt, that he had the right to talk to alawyer before questioning and to have a lawyer present, and that



if he could not afford alawyer one would be gppointed for imby the court. 1t dso explained that he had
the right to stop the questioning a any time. After Monty read each of these rights to the defendant, he
asked if the defendant understood them, and the defendant said he did. The defendant read each of the
rights on the form and appeared to understand them. He did not appear to be under the influence of
acohol or drugs, nor did he have any difficulty communicating with the officers. After reviewing therights
onthe form, Monty reviewed awaiver provisonat the bottom of the form. The defendant read thewaiver,
sad he understood it, and then 9gned it. The waiver stated: “I do not want a lawyer at thistime. |
understand and know what | am doing. No promises or threats have made [Sc] to me and no pressure
or force of any kind has been used againg me. | hereby voluntarily and intentiondly waive my rights, and
| am willing to make a statement and answer questions” Govt. Exh. 1.

After the defendant sgned the waiver, agent Kitterman said they needed to ask him about the fire
and to get his gde of the story. He said they had evidence of his involvement and that a number of
witnesses had said the defendant clamed to have started the fire. The officers talked a some point about
the potentid for prison time if the defendant had started the fire. They also said that if he cooperated with
them, they would inform the prosecutor of that fact, but they could not make any promises about what
would happento him. After ashort period of questioning, the defendant proceeded to tell the officersthat
he had started the fire. He said it had happened during a period in hislife when he was mad at everyone
for no reason. The defendant appeared calm as he recounted what happened. Agent Monty’ simpression
wasthat the defendant was glad to get the matter off of his chest. The defendant’ s statements about how
the fire was started were congstent with the officer’s conclusons about the origin and cause of the fire.

At some point in the interview, the defendant expressed concern about being prosecuted in Chautaugqua
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County because he had a criminal history there and did not think he could get a fair trial. When the
defendant said he was hopeful the matter could be prosecuted in federa court, the officers said they would
see what they could do but could not make any promises.

After talking withthe defendant for about twenty to thirty minutes, the officers asked the defendant
if they could record his satement. He sad they could. Agent Monty retrieved a tape recorder from his
vehicle and recorded the defendant’ s ensuing statement.  In the recorded statement, the defendant said,
among other things, that he had entered the funerd home onthe night of the fireand doused awicker couch
or char ful of newspaper with rubbing alcohol and then set it on fire. He said that after the fire he
proceeded to afriend’ s house and told the friend what had happened. He said he could not recdl telling
others about the fire, but conceded he might have bragged to someone else about it when he was drunk.
Near the conclusion of the taped interview, the following exchange too place:

[Kitterman]: The other thing I, | want to make clear on, on the record is
that we told you that we would take your cooperation and let the
prosecutors know that. We haven't made you any promises, threats,
anything as to where this case might be prosecuted, right?

[Defendant]: Right.

[Kitterman]: We will, as we, | had told you on tape, we will let the
prosecutors know that you' ve been cooperative. Y ou’ ve been astand up
guy and, and doin’ the right thing, just tryin’ to get his life together, and,
and that’ swhat we told you we would do.

[Defendant]: Right.

[Monty]: And that's what we will do. Isthereanything we haven’t asked
you about regarding the fire that you think is important?

[Defendant]: No, not that | can think of. | think that pretty much covers
the fire and what happened. And there was, there was, like | said, there
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was no reason for it. | mean it was jud ... it was just Stupid. It just
happened.

[Monty]: Young kid making a stupid mistake.
[Defendant]: Me being mysdf when | was younger.
Def. Exh. 2A at 10-11.

[1. Summary of Arguments.

Defendant argues that his statements during the May 20, 2005, interrogation were not voluntary,
but were the result of threats and promises by the officers. He dlegesthat the officers told him they had
numerous witnesses againgt him and that the only question was whether he would be doing “hard time’ in
a state prison or “easy time’ in a federa prison. He clams the officers promised that he would be
prosecuted infedera court rather thanstate court if he confessed, and he dlegesthat he made incriminaing
gtatements only because of the officers threats about what he was facing and their promises of leniency
if he confessed.

The Government contends there were no threats or promises as to where the case would be
prosecuted. It argues that the totaity of circumstances shows that the defendant knowingly waived his
Miranda rights and his statements to the officers were voluntary.

I11. Discussion.

The court fird findsthat the defendant vaidly waived his Miranda rightsin connectionwiththe May
20, 2005, interrogation. When a suspect has been advised of hisMiranda rights, he may vdidly waive
them provided the waiver ismade voluntarily, knowingly, and intdligently. United States v. Glover, 104

F.3d 1570, 1582 (10" Cir. 1997). There are two requirements for a valid waiver: Firdt, the



relinquishment of the right must have been voluntary in the sense that it was the product of a free and
ddiberate choice rather than intimidation, coercion, or deception. Second, the waiver must have been
made with a full awareness of both the nature of the right being abandoned and the consequences of the
decisonto abandon it. Id. (Citing Moran v. Burbine, 475 U.S. 412, 421 (1986)). In making this
determination, the court must evauate the particular facts and circumstances surrounding the waiver,
including the background, experience, and conduct of the accused. Glover, 104 F.3d at 1582 (citing
Johnson v. Zerbst, 304 U.S. 458, 464 (1938)). Under the evidence presented, thereis no question that
the defendant was not coerced into waiving hisrights, but that he did so voluntarily as the result of afree
and ddiberate choice. Furthermore, the evidence showsthe defendant understood the nature of hisrights
and the consequences of abandoning them. The officers used no improper coercion or intimidation to
induce the defendant to waive hisrights. In sum, the waiver of Miranda rights was vaid.
Notwithstanding this vaid waiver, defendant contends that this incriminating statements to the
officers were involuntarily. See United States v. Erekson, 70 F.3d 1153, 1157 (10" Cir. 1995) (even
if defendant’s Miranda rights were not violated, his statements would be inadmissible if they were made
involuntarily). A determination of voluntariness is based on the totdity of the circumstances. See
Schneckloth v. Bustamonte, 412 U.S. 218, 226 (1973). The court must examine numerous factors
induding the characteritics of the suspect, such as his age, intdligence, and education, and the details of
the interrogation, suchas whether the suspect wasinformed of hisrights, the length of the detentionand the
interrogation, and the use or threat of physica force. See United States v. Perdue, 8 F.3d 1455, 1466
(10th Cir. 1993). “A defendant's confession is involuntary if the government's conduct causes the

defendant'swill to be overborne and his capacity for self-determinationcritically impaired.” United States



v. McCullah, 76 F.3d 1087, 1101 (10th Cir.1996). “In determining whether the defendant's will was
overborne inaparticular case, the court examines the totdity of dl the surrounding circumstances-boththe
characteristics of the accused and the details of the interrogation. 1d.

After condgdering the totality of the circumgtances, the court concludes that the defendant’s
satements to the officers were made voluntarily. The evidence shows that the defendant is a competent
adult who understood the circumstances and the consequences of talking to the officers. Hewasinformed
of his condtitutiond rights by the officers and made a knowing, intelligent, and voluntary decison to wave
hisrights and give astatement. Although the defendant wasin custody at the time of the statement, he was
not subject to physicd intimidationor mistrestment. The interrogation by the officers was not extended in
duration; it lasted atota of about 55 minutes -- a period that included an explanation of the defendant’s
Mirandarights abreak, and arepetitionof partsof the interview after atape recorder was obtained. The
officers were polite to the defendant throughout their meeting. The defendant chose to make a statement
very shortly after the interrogation began. The defendant’s answers to the officers questions were
respongve and indicated that he completely understood what wasgoing on. Hisstatementsasoindicated
at one point that he had prior experience with law enforcement. There is no evidence that the defendant
wasunusualy susceptible to coercionfromlaw enforcement authorities. Thecircumstancesof theinterview
show that the defendant was not improperly pressured into making a statement but that he decided to do
S0 of hisown free will.

The defendant argues that the officers made improper threats or promises in the course of the
interrogation. Incriminating statements obtained by government acts, threats, or promises that permit a

defendant'swill to be overborne violate the Fifth Amendment and areinadmissble. Malloy v. Hogan, 378



U.S. 1, 7(1964). But the evidence here does not support defendant’ s contentionthat the officersengaged
insuchimproper tactics. The officers made clear to the defendant that they could make no promises about
the treetment he would receive if he made a statement, only that they would inform the prosecutor of his
cooperation. They dso said inresponseto hisexpressed preference to be prosecuted infedera court that
they would * see what they could do” but againcould make no promises. Such statementsdo not condtitute
promises of leniency that would undermine the voluntariness of the defendant’s statement.  See United
States v. Nguyen, 155 F.3d 1219, 1223 (10" Cir. 1998) (a statement to inform the prosecutor of a
defendant's cooperation without any other indications of coercion does not congtitute a promise of
leniency); United Statesv. Roman-Zarate, 115 F.3d 778, 783 (10" Cir. 1997) (agresing to make extent
of cooperationknown to the prosecuting attorneys does not taint ensuing statements as involuntary). Nor
doesthe fact that the officersrecounted the evidence againgt the defendant during the interrogation or that
they might have embdlished somewhat the strength of that evidence. Cf. Clanton v. Cooper, 129 F.3d
1147,1158 (10" Cir. 1997) (“Itiswell-settled that a confessionis not considered coerced merdly because
the police misrepresented to a sugpect the strength of the evidence againgt him.”). There is no evidence
that any express or implied promises of leniency were made to the defendant, or that any of the officers
representations were of a coercive nature that caused his freewill to be overborne. The evidence shows
that the defendant’ s decision to make a statement resulted not from coercion by the officers, but fromthe
defendant’ s voluntary and knowing decision to cooperate inthe hope of obtaining more lenient trestment.

In sum, under the totality of the circumstances the court finds that the defendant’ s statements during the
May 20, 2005 interrogation were voluntarily.

V. Revocation of Order of Release.



At the conclusion of the suppression hearing, the court reviewed the order of release previoudy
entered inthis case (Doc. 15) as well as the order modifying the defendant’ s conditions of rel ease pending
trid (Doc. 20). After reviewing the conditions, as well as the risk factors indicating that the defendant is
apossbleflight risk and danger to the community -- such as the fact the defendant is charged with arson;
the waight of the evidence againgt him; hisprior crimina history; hislack of astable address; and hishistory
of drug and dcohoal problems -- the court ated its intention to impose additiona conditions of release.
In an atempt to meet those conditions, the defendant and his counsd met with the Probation Officer. In
the course of that meeting, and with his counse present, the defendant informed the Probation Officer that
he had used marijuana gpproximately aweek earlier. The Probation Officer reayed thisinformation to the
court, and the court thenreconvened the hearing onthe defendant’ srelease status. At the hearing, defense
counsel conceded that the defendant had infact admitted to having used marijuana while released onbond.
Based on that uncontested fact, as wel as dl of the other circumstances, the court determined that the
defendant had violated the conditions of release previoudy imposed by the court. The court further
determined that no condition or combination of conditions of release would reasonably assure the safety
of the community and the defendant’ s gppearance as required. Accordingly, the court revoked the prior
order of release and ordered that the defendant be detained pending trid.

V. Conclusion.

Defendant’ s Motion to Suppress Evidence (Doc. 17) is DENIED.

The Order of Release previoudy entered inthe case is hereby REVOKED, and it is Ordered that
the defendant be detained pending trid in thiscase. The defendant is hereby committed to the custody of

the Attorney Generd for confinement in a corrections fadlity separate, to the extent practicable, from



persons awaiting or serving sentences or being hdd in custody pending apped. The defendant shdl be
afforded a reasonable opportunity for private consultation with defense counsel. On order of a court of
the United States or onrequest of an attorney for the government, the person in charge of the corrections
fadlity in which the defendant is confined shdl ddiver the defendant to a United States Marshd for the
purpose of an gppearance in connection with a court proceeding.
IT ISSO ORDERED this_19"  Day of October, 2005, at Wichita, Kansas.
SWedey E. Brown

Wedey E. Brown
U.S. Senior Didtrict Judge
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