IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

UNITED STATES OF AMERICA,
Plantiff,

Crim. Action
No. 05-10094-01-WEB

V.

GERARDO VALTIERRA-ROJAS,

Defendant.

N’ N N N N N N N N NS

M emorandum and Order

This matter came before the court on July 11, 2005, for a hearing on the defendant’ s motion to
digmiss the indictment. The court ordly denied the mation at the conclusion of the hearing.  This written
memorandum will supplement the court’s ord ruling.

|. Background.

Section 1326(a) of Title 8 providesinpart that, subject to subsection (b), any dien who has been
deported and thereafter isat any time found inthe United States, shal be imprisoned not morethan 2 years.

Subsection (b)(2) provides in part that notwithstanding subsection (a), in the case of any dien
described in subsection (&) whose remova was subsequent to a conviction for commission of any
aggravated fdony, suchdienshdl be imprisoned not more than 20 years. Subsection(b)(1) providesthat
if the removal was subsequent to afelony other than an aggravated felony, the dienshdl be imprisoned not
more than 10 years.

The defendant is charged with one count of beinganaienfound unlawfully inthe United States after



havingbeendeported subsequent to convictionfor an aggravated felony, inviolationof 8 U.S.C. 8§ 1326(a)
and (b)(2). Doc. 1. Defendant’s motion to dismiss argues that his prior felony conviction-- aconviction
for involuntary mand aughter under K.S.A. §21-3442 - - “was not an aggravated fe ony and his deportation
was [therefore] invalid.” Doc. 8 at 1. Defendant argues that the non-aggravated character of his prior
conviction is made clear by Leocal v. Ashcroft, 125 S.Ct. 377 (2004), in which the Supreme Court
unanimously determined that a defendant’s conviction for DUI and causing serious bodily injury in an
accident did not condtitute a crime of violence and was not otherwise an “aggravated felony” under the
Immigration and Nationdity Act.! Defendant argues that Leocal should be applied retroactively because
as adatutory interpretation it does not congtitute a change in the law, but rather is an explanationof what
the law has dways meant. Citing United States v. Lopez-Ortiz, 313 F.3d 225 (5" Cir. 2002)).
Initsresponse, the Government arguesthat the defendant is precl uded from chdlenging the vaidity
of hisprior deportation by virtue of 18 U.S.C. § 1326(d), which provides in part that an dien may not
chdlenge the vdidity of the deportation order unless he showsthat: (1) he exhausted any adminidrative
remedies that may have been available to seek relief agang the order; (2) the deportation proceedings
improperly deprived him of the opportunity for judicid review; and (3) the entry of the order was
fundamentdly unfair. The Government contends the defendant hasfailed to address or satisfy any of these
elements. It argues the record shows that the defendant voluntarily waved his right to contest the
deportation order as wdl as his right to have it judicidly reviewed, such that he cannot meet the firs or

second dements. It further maintainshe has not shown that the order wasfundamentally unfair, arguing thet

1 See 8 U.S.C. § 1101(2)(43) & sub.(F).



even if his offense were not conddered an aggravated felony, he may well have been deported anyway,
noting that the offense resulted in the death of another person and occurred when the defendant had a
blood-dcohol leve four timesthe legd limit.

Il. Discussion.

The defendant has not shown that he exhausted the adminigrative remedies available for relief
agang the order of deportation, nor has he shown that he was deprived of the opportunity for judicid
review of the order. Accordingly, under Section 1326(d), he cannot now chdlenge the vdidity of the prior
deportation order.

The court notesthat under Leocal, the defendant may well be correct that his prior conviction was
not an aggravated fdony. The Kansasmandaughter statute under which he was convicted doesnot require
ashowing of theintentiona use of force, and it thus gppears to be materidly smilar to the statute which
the Supreme Court found not to be anaggravated fdony inLeocal. SeelLeocal, 125 S.Ct. at (DUI Satute
requiring only a showing of negligence does not qudify as crime of violence; the “ use of force” required for
a aime of violence requires a higher degree of intent than negligent or accidental conduct). Under
Almendarez-Torresv. United Sates, 523 U.S. 224 (1998), however, the issue of whether the defendant
hasa prior aggravated fdony is only a sentencing factor for the court; it is not an eement of the offense that
has to be dleged or proven to ajury. Although the reasoning of Almendarez is somewhat questionable
in light of the Supreme Court’ s subsequent Booker and Fanfan decisions, the Almendar ez case has not
been overruled, and it remains good law. Accordingly, even if the defendant’s prior offense is not an
aggravated fdony, heisnot entitled to dismissa of the indictment because he is precluded fromchdlenging

the prior deportation order and the Government ill may be able to show dl the e ements of an offense
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under Section1326(a). If the defendant wereto be convicted of the essentid eementsof an offense under
1326(a), and the court were to then determine that his offense was not an aggravated feony, hewould then
be subject to amaximum possible pendty of 10-years imprisonment under 8 1326(b)(1), rather than the
maximum pendty of 20-yearsin Section1326(b)(2). In any event, however, defendant is not entitled to
dismissd of the indictment.

I11. Conclusion.

Defendant’s Motion to Dismiss the Indictment (Doc. 8) isDENIED. 1T IS SO ORDERED this
_12"  day of July, 2005, a Wichita, Ks.

SWedey E. Brown

Wedey E. Brown
U.S. Senior Didtrict Judge




