IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
UNITED STATES OF AMERICA,
Hantiff,
V. No. 05-10058-01-WEB

GARVIN J. NOVACK,

Defendant.
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M emorandum and Order

This matter came before the court on the defendant’ s objection to the Presentence Report. The
court ruled ordly on the objection at the sentencing hearing of May 8, 2006. This written memorandum
will supplement the court’ s ord ruling.

The defendant has filed one objection to the Presentence Report. He argues that a downward
departure is warranted under Section 5H1.6 of the Guiddines for extraordinary “Family Ties and
Responghilities” He says heisthe sole caretaker for his mother, who is in her 80'sand in poor hedth.
Defendant states that he resides with his mother at her house in Offerle, Kansas, and that due to her
emphysema sheis onoxygen24 hoursaday. Defendant says he performsthe household choresand takes
care of his mother, induding buying groceries and prescription medicines, and that he supplements her
income withat least $200 a month, whichshe needsto hdp pay medi cationcosts not covered by insurance.
Defendant states that his mother is able to remain in her home because he operates his business (an auto
body-shop) just next door to the home. He saysthat if receives a prison sentence, his mother will most

likdy have to be takenout of the house where she has lived for 65 years, and be placed inanurang home.



Although defendant has sblings, he says they are not inthe areaand would not be available to help provide

care. Defendant aso argues the court should congder various efforts that show good faith on his part.

The Government opposes adeparture under Section5H1.6, arguingthat defendant’ srole asasole
care-taker does not render a case extraordinary and does not warrant adeparture. Citing United States
v. Serrata, 425 F.3d 886 (10" Cir. 2005) (“We have repeatedly stated that adefendant'srole asa‘sole
caretaker’ and a child's need ‘to be taken care of’ do not render [a case] extraordinary.”).

Family circumstances are adiscouraged factor under the guiddines, and are not ordinarily reevant
in determining whether a sentence should be outside the gpplicable guiddline range. USSG 8§ 5H1.6. A
downward departure for extraordinary family circumstances may be appropriate where the care provided
by the defendant is“irreplaceable or otherwise extraordinary.” United States v. Roselli, 366 F.3d 58,
69 (1% Cir. 2004). This standard is unlikely to be met, however, if there are dternative sources of care
avalable for family members. 1d. In United States v. Archuleta, 128 F.3d 1446 (10" Cir. 1997), for
example, the Tenth Circuit reversed a downward departure for adefendant who wasthe sole support for
histwo childrenand hiselderly, didbetic mother. The court noted found the circumstances wereinsufficient
to warrant a departure. See also United Sates v. Webb, 49 F.3d 636 (10" Cir. 1995) (finding that the
defendant’ s role as a sole care-taker for his child did not render the circumstances extraordinary).

One of the requirements for a departureinsuch casesisashowing that the loss of the defendant’s
care“isone for whichno effective remedid ... programs reasonably are available, making the defendant’s
care taking or financiad support irreplacesble to the defendant’s family.” USSG 5H1.6, comment
n.1(B)(iii). Although it is possble that the defendant’s incarceration might affect his mother’s living

arangements, and could result in her being placed in a nurang home, the availability of such other means



of care is a reasonable dternative to the defendant’s care and assstance. The fact that a defendant’s
incarcerationmay require dternative living arrangements for dependent family members (induding parents
and children) is not, in itsdf, a rare or extraordinary circumstance. In this case, as in most cases, the
defendant’s family may suffer from his incarceration, but his family respongbilities do not warrant a
departure. Nor do the other circumstances cited by defendant warrant a downward departure from the
guidelines.

Of course, the court recognizesthat regardless of whether defendant’ s circumstanceswould judtify
a departure under the guiddine standards, the guiddines post-Booker are advisory, and the court has
discretionto impose an appropriate sentence by congdering the advisory guiddine range together withthe
other factors in 18 U.S.C. 8§ 3553(a). In this case, however, after considering these factors the court
concludes that a sentence within advisory range is gppropriate and is necessary to comply with the
purposes of sentencing, induding the need to provide just punishment for the offenseand to afford adequate
deterrence to crimina conduct.

Conclusion.

Defendant’ s objectionto the Presentence Report, and his request for a downward departure, are
DENIED.

The Probation Officer in charge of this case shdl see that a copy of this order is attached to any
copy of the Presentence Report made available to the Bureau of Prisons. 1T IS SO ORDERED this

11th  Day of May, 2006, at Wichita, Ks.
SWedey E. Brown

Wedey E. Brown
United States Senior Didtrict Judge




