IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

UNI TED STATES OF AMERI CA,
Plaintiff, CRIMINAL ACTION

V. No. 05-10050-01-M.B

SCOIT D. CHEEVER,

Def endant .
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MEMORANDUM AND ORDER

Thi s case cones before the court on defendant’s notion to strike
the future dangerousness non-statutory aggravating factor from the
government’s Notice of Intent to Seek the Death Penalty (NO) (Doc.
133).' (Doc. 142.) In the alternative, defendant asks the court to
strike from the NO <certain subparagraphs related to the future
danger ousness aggravator and order the governnent to provide nore
di scl osure regardi ng the remai ni ng aspects of this aggravating factor.
Id. at 11. The governnment filed a response and a suppl enental
response. (Docs. 188, 231). No reply has been filed. Defendant’s
notion is GRANTED in part, DENIED in part, and otherw se taken under
advi senent for reasons set forth herein.

I. INTRODUCTION

Defendant is charged in a thirteen-count third superseding

indictment with crinmes arising out of an altercation with [|aw

enf orcenent on or about January 19, 2005. (Doc. 200.) The governnent

! Pursuant to a previous order, the governnent amended the NO
on March 31, 2006. (Doc. 250.) Al references will be to the anended
NO unl ess specifically noted.




clains that defendant and a nunber of forner co-defendants were
manuf act uri ng net hanphetanm ne at a rural home in G eenwod County,
Kansas. Responding to a tip that defendant was at this residence,
G eenwood County Sheriff Matthew Sanuel s and two deputies went to the
house to investigate. Sheriff Sanuels entered the house. Shortly
thereafter, the governnment alleges that defendant shot the sheriff
twce wth a .44 magnumrevol ver at cl ose range. Sheriff Sanuel s di ed
as a result of those wounds. (Doc. 200.)

Among ot her offenses, Count Five of the indictnment charges
defendant with mnurder through the use of a firearm during the
commi ssion of a drug trafficking crine, in violation of 18 U S.C. 88
924(c) (1), (j)(1). Count Six charges defendant with nurder to prevent
a witness fromcommunicating to federal officials informationrelating
to the commission of federal crinmes, in violation of 18 U S C 8§
1512(a)(1)(C). The governnent’s theory on Count Six is that defendant
kKilled Sheriff Sanuels to prevent himfrominform ng federal officials
that defendant was a felon in possession of firearns, that he
knowi ngl y possessed stolen firearns, and that defendant may have been
i nvol ved in a bank robbery. (Doc. 200 at 6.) The crines charged in
Counts Five and Six each carry a sentence of death or |life
I npri sonment. Count Five, however, also allows for a sentence of
i mprisonnment for any term of years. The fact finder, presunably a
jury in this case, could recommend a termof years sentence. See 18
U S.C. 8 3593(e). The procedural aspects of this case are governed
in part by the Federal Death Penalty Act (FDPA), 18 U.S.C. 88 3591 to
3598.

Defendant filed a nunber of notions attacking the procedure
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foll owed by the governnment. (Docs. 140 through 146.) 1In a separate
order, the court discussed at | ength the constitutionality of the FDPA
and the proceedings in this case, and disposed of issues raised in
Docs. 145 and 146. (Doc. 247.) This nmenorandum and order focuses on
defendant’s argunments relating specifically to the future
danger ousness aggravating factor. (Doc. 142.)
II. THE FEDERAL DEATH PENALTY ACT

The FDPA vests discretion in federal prosecutors to determ ne
whet her the government will pursue the death penalty for offenses that
aut hori ze capital punishrment.? 18 U.S.C. 8§ 3593(a). If, in the event
of a conviction, the governnent intends to seek the death penalty, it
is required to give notice “a reasonable tinme before trial” that
I ncludes any aggravating factors prosecutors intend to prove as
justifying execution. 1d. |If a conviction is obtained on a death-
eligible offense, the trial proceeds into the second phase of a
bi furcated procedure in which the governnent nust prove a nunber of
additional facts in order to vest the jury with discretion to
recormend a death sentence.® 1d. 8§ 3593(b).

First, as relevant here, the governnment nust establish that the

def endant had the nental state described in at |east one of four

2 For a simlar discussion of the FDPA' s procedural requirenents,
see generally Jones v. United States, 527 U S. 373, 376-79, 119 S. C.
2090, 2096-97, 144 L. Ed. 2d 370 (1999).

3 Under the FDPA, this penalty phase may be tried to a jury or
to the court. 18 U.S.C. 8§ 3593(b). In this case, defendant has
asserted hisright toajury trial, andin all Iikelihood, the parties
will choose to have a jury nmake these sentencing determinations if
defendant is convicted of murder. Accordingly, for sake of brevity,
the court will describe the procedure for the use of a jury, even
tﬂough it is plausible that a jury m ght not be used for the penalty
phase.
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gateway intent factors, which require proof that the defendant:

(A) intentionally killed the victim

(B) intentionally inflicted serious bodily injury
that resulted in the death of the victim

(C© intentionally participated in an act,
contenplating that the Iife of a person would be
taken or intending that lethal force would be
used in connection with a person, other than one
of the participants in the offense, and the
victimdied as a direct result of the act; or
(D) intentionally and specifically engaged in an
act of violence, knowing that the act created a
grave risk of death to a person, other than one
of the participants in the offense, such that
participation in the act constituted a reckl ess
di sregard for human [ife and the victimdied as
a direct result of the act.

ld. 8§ 3591(a)(2)(A)-(D).

Next, in order for the jury to consider inmposing a sentence of
death, the governnent nust prove the existence of at |east one
statutory aggravati ng factor enunerated i n section 3592(c). Then, and
only then, may the jury wei gh the existence of any aggravating factors
against any mtigating factors in order to arrive at a reconmmended
sent ence. Id. § 3593(e). The FDPA further limts the jury's
discretioninthis matter by stating that, once the initial conditions
have been nmet to begin the wei ghing process,

the jury . . . shall consider whether all the
aggravating factor or factors found to exist
sufficiently outweigh all the mtigating factor
or factors found to exist to justify a sentence
of death, or, in the absence of a mtigating
factor, whether the aggravating factor or factors

alone are sufficient to justify a sentence of
deat h.

The FDPA describes the aggravating and mtigating factors in
section 3592. Although the FDPA |ists a nunber of mitigating factors,

it makes clear that the defendant nay present, and the jury nust

-4-




consi der, evidence on any mtigating factor. 1d. 8 3592(a). The act
enuner at es several aggravating factors applicable to hom cides, such
as the one in this case. ld. 8 3592(c). However, the FDPA al so
aut hori zes, but does not require, the jury to consider any other
aggravating factor for which notice has been given. [ d. These
addi tional aggravating factors are typically referred to as non-
statutory aggravating factors. Jones, 527 U.S. at 378 n.2, 119 S
Ct. at 2097 n.2. As particularly relevant here, the FDPA expressly
aut horizes the presentation of victim inpact evidence, using the
fol |l ow ng | anguage:

The factors for which notice is provided under

this subsection may include factors concerning

the effect of the offense on the victimand the

victims famly, and may include oral testinony,

a victim inpact statenent that identifies the

victimof the of fense and the extent and scope of

the injury and loss suffered by the victim and

the victims famly, and any other relevant

i nformati on.
18 U.S.C. § 3593(a).

Wth respect to burdens of proof, the act requires the governnent
to prove to a unani nous jury, beyond a reasonabl e doubt, the gateway
intent factors and any aggravating factors. ld. 88 3591(a)(2),
3593(c), (d). By contrast, the burden is on the defendant to prove
mtigating factors, but only by a preponderance of the evidence. 1d.
8 3593(c). Moreover, any juror who concludes that the defendant has
met his burden of establishing the existence of a mtigating factor
may consider that factor in determ ning what sentence to recomend,
notw t hstanding the fact that other jurors may not believe that the

mtigating factor has been proven - in other words, unaninmty is not

required for jurors to consider mtigating factors. 1d. 8 3593(d).
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However, wunanimty is required to nake a final reconmendation
regardi ng what sentence to inpose. 1d. § 3593(e).
III. FUTURE DANGEROUSNESS

In the NO, the governnent all eges future dangerousness as a non-
statutory aggravating factor. (Doc. 250 at 3-4.) The governnent
further breaks down this aggravator into a nunmber of sub-paragraphs

as foll ows:

Future Dangerousness. The defendant represents
a continuing danger to the lives and safety of
others in the future as is evidenced by the
fol | ow ng:

A) The def endant has a | ack of renorse for
the murder of Greenwood County Sheriff
Mat t hew Sanuel s;

B) Hi s past crimnal conduct;

@) The severity of the instant crines;

D) The defendant was in custody of the
Kansas Departnment of Corrections in
parole status at the time these
of fenses were conm tted;

E) The def endant was a parol e absconder at
the tinme these of fenses were comm tted;

F) The defendant’s threats to others;

€) Hs stated desire to escape from
prison;

H) H's |lack of desire and/or failure to
compl y with prison/jail/detention
facility rules and regul ati ons;

1) Hs stated desire to commt a bank
r obbery;

J) H s manufacture and use of illegal
drugs.

Id. (enphasis in original).

Defendant first asks the court to find that the future
danger ousness factor is unconstitutional per se because it is “vague,
overbroad, and irrelevant.” (Doc. 142 at 3.) However, he properly

concedes that his position is foreclosed by binding precedent.

Indeed, it is well-settled that the Constitution permts the
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consideration of evidence relating to future dangerousness at the

penalty phase of a capital trial. Tuilaepa v. California, 512 U S.

967, 976-77, 114 S. C. 2630, 2637, 129 L. Ed. 2d 750 (1994); Jurek
v. Texas, 428 U.S. 262, 274-76, 96 S. . 2950, 2957-58, 49 L. Ed. 2d
929 (1976); Tillman v. Cook, 215 F.3d 1116, 1130 (10th G r. 2000).

In the alternative, defendant asks the court to strike various
subpar agraphs under the future dangerousness aggravating factor or
ot herwi se order the governnment to provide nore disclosure regarding
the detail s supporting certain allegations related to this aggravator.
(Doc. 142 at 4.) The court will address each argument in turn.

A. Lack of Renorse

Def endant argues that the all egations of | ack of renorse provide
insufficient detail for himto determ ne whether this portion of the
future dangerousness aggravator passes constitutional scrutiny.
Accordi ngly, he asks the court to order the governnent to di sclose the
factual basis supporting any alleged | ack of renorse. 1d. at 5. The
gover nment responded with consi derable detail, relying on defendant’s
own witings. (Docs. 188 at 11-13; 231 at 3-4.) Defendant failed to
reply to these disclosures, inplicitly suggesting that he is satisfied
with the governnent’s disclosures. Nevert hel ess, the court wll
address the nerits of defendant’s argunent.

Evi dence indicating a | ack of renorse for a capital crinme may be

adm ssi bl e at the sentencing hearing. See Zant v. Stephens, 462 U S.

862, 886 n.22, 103 S. C. 2733, 2747, 77 L. Ed. 2d 235 (1983) (“Any
| awf ul evi dence which tends to show the notive of the defendant, his
| ack of renorse, his general noral character, and his predisposition

to commt other crimes is admssible in aggravation . . . .7
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(Quotation omtted)). However, aggravating factors may not be
duplicative so as to unconstitutionally skew the jury’s weighing

process. United States v. McCullah, 76 F.3d 1087, 1111-12 (10th Cir

1996) . Indeed, in a previous order the court sumarized the
requi renents that a non-statutory aggravating factor, such as the one
at issue here, nust neet. “[Nyon-statutory aggravating factors nust
be both relevant and reliable, while they nmay not be vague,

duplicative, or perhaps, overbroad.” United States v. Cheever,  F.

Supp. 2d __, 2006 W. 839455, *23 (D. Kan. Mar. 29, 2006).
Furthernore, even an aggravator that satisfies these concerns may be
excluded “if its probative value is outweighed by the danger of
creating unfair prejudice, confusing the issues, or nisleading the
jury.” 18 U. S. C. 8§ 3593(c).

Courts evaluating lack of renorse in the FDPA-context have
generally found it inappropriate to allow such allegations to be
presented as a separate non-statutory aggravating factor; conversely,
those courts have just as consistently found that evidence regarding
|l ack of renorse may be presented under the future dangerousness

aggravator. See, e.qg., United States v. Cooper, 91 F. Supp. 2d 90,

113 (D.D. C. 2000); United States v. Davis, 912 F. Supp. 938, 946 (E.D.

La. 1996); but see United States v. Roman, 371 F. Supp. 2d 36, 51

(D.P.R 2005) (allow ng | ack of renorse as a free-standi ng aggravati ng
factor). Evidence regarding |ack of renorse is ordinarily excluded
unl ess it shows “continuing gl ee, boastful ness, or other affirmtive
conduct which indicates a pervading and continuing |ack of renorse
followi ng the crimnal conduct.” Roman, 371 F. Supp. 2d at 50 (citing
Davis, 912 F. Supp. at 946). |In particular, evidence regarding |ack
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of renorse may not encroach on a defendant’s right to remain silent.
Id. (citing Cooper 91 F. Supp. 2d at 112-13).

Here the governnent clains to have evidence fromdefendant’s own
jailhouse witings in which he expresses boastful ness and gl ee about
his having killed Sheriff Sanuels and fired on the other |aw
enforcenment officers. (Doc. 188 at 11.) Speaki ng about these events,
def endant allegedly states, “I’d do it again in a heartbeat” and “1’'m
still an outlaw until they bury nme.” 1d. at 11-12. He brags about
his shootout with | aw enforcenent, and clains that the only reason he
did not kill some of his other enenmies is because he “had to shoot the
sheriff instead!” [d. The governnent provides other profanity-I|aden
quotes, but their inport is the sane as that which has already been
di scussed. 1d. at 11-13; (Doc. 231 at 3-4.)

The court finds that at |east sone of these witings indicate
def endant’ s conti nui ng gl ee and boast ful ness about the al | eged nurder.
Moreover, his was not an isolated statenent, but rather a series of
statenents nmade to different individuals over sonme period of tine
foll ow ng defendant’ s arrest. Under these circunstances, the question
of defendant’s notive for nmaking these statenents is a matter for the
jury. The governnent having responded i n conpliance with defendant’s
request for disclosure, defendant’s notion on this point is otherw se
noot
B. Past Crimnal Conduct

Def endant next criticizes the governnent’s reference to his past
crimnal conduct as evidence of future dangerousness. (Doc. 142 at
5-6.) He asks the court to order the governnent to produce all

evidence that it has regarding these other crines. |In its response,
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t he governnment did so (Doc. 188 at 13-16.) Defendant made no further
requests regarding this issue. The court therefore finds this
argument noot .

In the alternative, however, defendant further asserts that any
evi dence of past crimnal conduct nust be limted to that which is
relevant tolifein a prison setting since, if not sentenced to death,
defendant will be sentenced to |ife without parole. (Doc. 142 at 5-
6.) As a factual matter, the last portion of this assertion is
| naccur at e. Defendant is charged with two counts of nmurder. | f
convi ct ed under Count Six, defendant will be sentenced to |ife w thout
parole or death. 18 U S.C. § 1512(a)(3)(A). On the other hand, if
convi cted under Count Five, defendant may be sentenced to death, life
wi t hout parole, or any termof years. 18 U S . C. 924(j)(1). Hence,
i f defendant is convicted under Count Five but acquitted under Count
Six, it is legally conceivable that defendant could be convicted of
nmurder, yet sentenced only to a term of years. In that event,
evi dence regarding his future dangerousness could perm ssibly touch
upon hi s dangerousness to society at |arge.

The real question is whether the scope of evidence regarding
def endant’ s past crimnal conduct nust be circunscribed when the only
sentencing options are life in prison or death. Evi dence of past
crimnal conduct is generally adm ssible in a capital proceeding in
order to show future dangerousness. Simons v. South Carolina, 512

U S 154, 163, 114 S. C. 2187, 2194, 129 L. Ed. 2d 133 (1994)

(plurality opinion). However, defendant relies on United States v.

Llera Plaza, 179 F. Supp. 2d 464, 487 (E.D. Pa. 2001), for the

proposition that, under the FDPA, evidence of future dangerousness is
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adm ssible only if relevant to |life in a prison setting. (Doc. 142

at 6 n.18.) Llera Plaza observed that

[l]ower courts have taken the Supreme Court’s
di scussion in Sinmmons to nean that, in the FDPA
context, governnment argunents regarding “future
danger ousness” should be |imted to the dangers
posed by the defendants while serving a life
sentence in prison. See Glbert, 120 F. Supp. 2d
at 154; Cooper, 91 F. Supp. 2d at 111; United
States v. Peoples, 74 F. Supp. 2d 930, 931 (WD
Mo. 1999). This court reads Simmons in the sane
way. Accordingly, if there is a sentencing
phase, the jury will be instructed that it is to
eval uate the defendants’ “future dangerousness”
in the context of life inprisonnent, and the
government will be requested to limt its
sentencing phase evidence to that which is
relevant to a context of life inprisonnent.

Id at 487-88.

The court disagrees with Ll era Plaza’ s interpretation of Si nmons.

First, areviewof the cases that Llera Plaza cites in support of this

interpretation of Simons reveals that those cases do not rely on

Simmons in this regard. For instance, neither United States V.

G lbert, 120 F. Supp. 2d 147 (D. Mass. 2000), nor Peoples even cited
Si rons. Al t hough Cooper did cite Simmons, it was only for the
proposition that the jury was entitled to knowthat, if convicted and
sentenced to life inprisonment, the defendant woul d never be rel eased.
91 F. Supp. 2d at 111. In fact, Cooper noted that this issue was
uncont est ed. Id. While these cases arguably stand for the
proposition that when a life sentence carries no possibility of
rel ease, evidence of future dangerousness is only relevant when it
applies to life in a prison setting, they do not support the notion
t hat Si nrmons conpel s such a rule.

This conclusion l|eaves Llera Plaza standing alone in its
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interpretation of Simmons. But a close reading of Sinnmobns suggests
a contrary result. In Simons, a fractured Supreme Court overturned
a South Carolina death sentence where the trial court refused to
informthe jury that, if sentenced to life in prison, the defendant
woul d never be eligible for parole. Simmons, 512 U. S. at 156, 114 S.
Ct. at 2190 (plurality opinion). In that case, the prosecution argued
to the jury that it should consider the defendant’s future
danger ousness i n deci di ng whet her to recommend a death sentence. 1d.
at 157, 114 S. . at 2190-91. However, the evidence regarding future
danger ousness appears to have been |imted to showing only that the
def endant was dangerous to elderly wonen. |[d. at 157, 114 S. C. at
2190.

In reversing the death sentence, a majority of the Court found
that the proper renmedy was to allow the defendant to rebut the
governnment’s evidence of the defendant’s future dangerousness to
el derly wonmen by showing that, if given a |life sentence, defendant
woul d never be released from prison (and thus, he would never have
access to elderly wonen). Id. at 168-69, 114 S. C. at 2196
(plurality opinion of Blacknun, Stevens, Souter, and G nsburg, JJ.);
id. at 177, 114 S. . 2200-01 (O Connor, Kennedy, JJ., and Rehnqui st,
C.J., concurring). By contrast, the Court did not even hint that
evi dence regardi ng future dangerousness should be limted to life in
a prison setting. Si mmons woul d seem to have presented a perfect
opportunity to do so, given that the evidence of future dangerousness
appeared to focus exclusively on the defendant’s danger to society if
he were freed from incarceration. Mor eover, the requirenment that

aggravating factors and their supporting evidence be relevant to the
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guestion of who should |ive and who should die is not exclusive to the

FDPA, see Arave v. Creech, 507 U S. 463, 474, 113 S. C. 1534, 1542,

123 L. Ed. 2d 188 (1993); accordingly, Simons could have utterly
precl uded evidence of the defendant’s future dangerousness outside
prison on the basis that it was irrelevant to soneone facing life
wi t hout parole. This Sinmmons did not do. Thus, the court concludes
that Si mons does not conpel the result that defendant requests here.

Accord United States v. Bernard, 299 F.3d 467, 482 (5th Cr. 2002)

(“Si mmons does not hold that future dangerousness is irrelevant to a
jury’s sentencing decision when the defendant wll be inprisoned
indefinitely, but instead requires that this aggravating factor be
explained to the jury in the context of the defendant's ineligibility

for parole”); United States v. Allen, 247 F.3d 741, 788-89 (8th Cr

2001), vacated 536 U.S. 953, 122 S. Ct. 2653, 153 L. Ed. 2d 830 (2002)

(remandi ng for reconsideration in light of Ring v. Arizona, 536 U S.

584, 122 S. C. 2428, 153 L. Ed. 2d 556 (2002)), and aff’d on reh’'g
357 F.3d 745 (8th Cr. 2004) (en banc).

Be that as it may, the court is hesitant to rely on Simobns’
silence regardi ng rel evance as a whol esal e endor senent of the concept
that evidence related to future dangerousness in a free society is
al ways rel evant, even when the only sentencing alternative is life
wi t hout parole. Considering the unpredictable and ever-changi ng face
of capital jurisprudence, the w ser approach would appear to be to
scrutinize the relevance of any future dangerousness evidence that

woul d be i napposite in a prison setting. See Cheever,  F. Supp. 2d

at __, 2006 W 839455, *3 (D. Kan. Mar. 29, 2006).

The supporting evidence disclosed by the governnment all rel ates
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to defendant’s prior acts of violence. (Doc. 188 at 13.) In 1999,
def endant was adj udi cated a juvenil e offender as a result of a battery
agai nst anot her hi gh school student. |In 2000, defendant was convi cted
of attenpted aggravated robbery during which he severely beat the
store’s clerk. These incidents, while reprehensible, are not as

serious as the defendant’s history in United States v. Bernard, 299

F.3d at 482. Standing alone, the incidents seemngly shed little
light on whether defendant would present a danger to guards and
inmates during a lengthy or life prison sentence, or to the public
shoul d def endant be sentenced to a termof years.* At this juncture,
the court wll take wunder advisenment the matter of defendant’s
crimnal record as evi dence of future dangerousness until the jury has
reached a verdict on the guilt phase of the trial.
C. The Severity of the Crine

Def endant asks that this allegation be stricken fromthe NO on
two alternative grounds: that it is unconstitutionally duplicative
wi th ot her aggravators; or that it is unconstitutionally vague. (Doc.
142 at 7-8.) The first argument assumes that the jury wll be
directed to consi der conduct highlighted by ot her aggravating factors,
whi l e the second argunent is based on the jury having been instructed
not to consi der conduct covered by the other aggravating factors. 1d.
Inits response, the governnent cites no authority in support of this

factor, but merely highlights how def endant shot the sheriff and t hen

4 Gven the facts presently known to the court regarding the
ci rcunstances of the crime and defendant’s history, it seens |ikely
that if a jury should reconmend that defendant be sentenced to a term
of years, the termwould be a long one. But it is not appropriate to
specul ate on the possible verdict of ajury in this or any other case.
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shot at the deputies who tried to pull himfromthe house. (Doc. 188
at 16.)

The court finds that the facts upon which the governnent relies
create an unwarranted ri sk of doubl e-counting in violation of McCullah
76 F.3d at 1111-12. The jury will already be considering a great deal
of this evidence in evaluating the nurder of a |l aw enforcenent officer
aggravating factor and the nultiple attenpted killings aggravator.
The court finds that asking the jury to al so consider the severity of
the crinme, when the focus of the supporting evidence is precisely the
fact that defendant was shooting at the deputies as they tried to
rescue the sheriff, creates a significant risk of double-counting
aggravators. Furthernore, the court finds that attenpting to explain
the subtle distinctions necessary to parse between these other
aggravating factors and the severity of the crinme aggravator would
likely lead to jury confusion, thereby warranti ng exclusion under 18
US C 8§ 3593(c). Accordingly, subparagraph (C) under the future
danger ousness aggravating factor, whichrelates to the severity of the
crime, is hereby STRI CKEN.

D. Parole Status and Parol e Absconder

Def endant clainms that these allegations are legally irrel evant.
The governnment cites no authority to the contrary. I nstead, the
governnent relies on the legal technicality that a person on parole
is considered to be in the custody of the Departnment of Corrections,
even though he has been released from prison. (Doc. 188 at 17.)
Accordi ngly, the governnment argues that defendant was technically in
custody when he allegedly conmtted the crines for which he is now

char ged.

-15-




Al though the governnent’s relevance argunment is unclear, it
appears that these all egations are i ntended to showthat defendant has
commtted acts of violence while “in custody,” and woul d therefore be
dangerous in a prison setting. The court finds this argunent tenuous
at best and, at worst, an open invitation to reversal in the event the
jury reconmends a death sentence. Wile, at the tinme of the all eged
mur der, def endant may have been “in custody” froma | egal perspective,
as a factual matter he was a free nman. The court finds that
attenpting to explain this nuance to a jury, and asking the jury to
apply this legal fiction to the facts of the case wll Iikely be
conf usi ng, and should be excluded under section 3593(c).
Subparagraphs (D) and (E) are therefore STRICKEN from the future
danger ousness factor in the NO.

E. Defendant’s Threats to Others and His Stated Desire to Escape from
Prison

Def endant next chal | enges subparagraphs (F) and (G wunder the
future dangerousness aggravator, which relate to defendant’s having
made threats to ot her people and his conpelling desire to escape from
prison. (Doc. 142 at 9-10.) He asks that these allegations be
stricken fromthe NO. 1d. at 11

The governnent has responded by describing a litany of threats
that defendant made to others. (Docs. 188 at 17-20; 231 at 2-3.)
Some of the nore colorful exanples conme from a letter in which
defendant threatens Billy Nowell, a fornmer co-defendant who was
cooperating wth the governnent:

Billy Gene [Nowell] is a dead fucker though .

| don’t care where he goes, he[‘']s fucked. .
As soon as | seen [Nowell] was there and that
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. . . grin on his . . . nmouth | should have
fucked him of f.

(Doc. 188 at 17.) 1In another letter, defendant continued his ranting

agai nst jail personnel:
You gotta get nme out of here quick before |
attack one of these guards! Fuck code for now
| gotta get out of here. Either | do the hostage
thing or the wall gets blown out . . . pick one!
Thens [sic] the only two | can think of. | told
the nigger guard I[*]mgoing to kill him when
get a hold of himand they[‘]ve been acting weird
ever since. Now they are really being bitches!
Gonna have to take one out just to get sone
respect . . . Hootie Hoo!

ld. at 18.

In yet another exanple, defendant wote threatening statenents
to another inmate, Nathan Fife, who was cooperating with the
gover nment . Def endant allegedly passed a note to Fife, which was
witten on a police report detailing Fife's cooperation with the
governnent on matters relating to defendant. The note said, “Nathan
Fife is a bitch made snitch. He ain[‘]t no outlaw . . . he’'s a fake.
And | fucked his old lady! Ha-Ha!” [1d. On a succeedi ng page of the
police report defendant wrote:

I ntervi ew between Wodson County Sheriff & The

bitch made snitch Nathan Fife!!! Wsh | had the

rest of the interview Hard telling who else he

told on huh?
| d. The governnent’s response details additional threatening
statenments, but those need not be repeated here.

In Davis, the court eval uated a non-statutory aggravating factor
al | egi ng that the defendant was “a continuing threat to society.” 912
F. Supp. at 944. For all practical purposes, this is just another way

to all ege future dangerousness. |In considering allegations that the
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def endant made threats to others, and that those threats supported
this aggravating factor, the court cautioned that “[t] hreat eni ng words
and war ped bravado, without affirmati ve acts, are sinply too slippery
to weigh as indicators of character; too attenuated to be relevant in
deciding life or death; and whatever probative value they m ght have
is far outwei ghed by the danger of unfair prejudi ce and confusion of
the issues.” [d. at 945.

Rephrased within the framework al ready articul ated for eval uati ng
non-statutory aggravating factors, Davis’ conclusion was that sinple
threats were not reliable (“sinply too slippery”), not relevant, and
t heir probative val ue was out wei ghed by t he danger of unfair prejudice
and jury confusion. That may have been the case in Davis, but the
court finds that the allegations here go far beyond “t hreat eni ng words
and warped bravado.” |1d. Instead, viewing the alleged acts of this
defendant in their totality, the court finds that this is a nan who
at least attenpts to carry out sone of his threats.

For instance, by his own admission in two of his letters, when
def endant became aware that sonmeone had called the sheriff, and that
a confrontation was em nent, he stated that he was not going to run,
but was essentially going to shoot it out with | aw enforcenent. (Doc.
188 at 12.) As the solemm facts of this case suggest, that is
preci sely what he did. As another exanple, following his threats to
Nat han Fi fe, defendant sonehow nmanaged to escape fromhis cell in one
part of the Lyon County Jail and traverse through to another part of
the jail where Fife was housed. Upon his arrival in Fife s housing
pod, defendant allegedly called out, “Were is Nathan Fife?” (Doc.

231 at 2.) O her inmates directed defendant to Fife' s cell
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Fortunately, defendant was apprehended at Fife's cell door. 1d.

Whi |l e the court does not nowrul e that the governnment’s proffered
evidence of threats will be adm ssible, the court concludes that at
| east sone of those threats go well beyond “warped bravado,” and are
supported by affirmative acts suggesting that defendant was willing
to carry out his threats. Such evidence appears to be relevant to the
i ssue of future dangerousness, and its reliability is bolstered by
def endant’s own words and his own actions. Accordingly, defendant’s
notion to stri ke the subparagraph alleging threats to others is taken
under advi senent until after the jury returns its verdict in the guilt
phase and the court has a better idea (probably by way of a hearing
outside the jury's presence) regarding the evidence that the
government seeks to offer

Wth respect to evidence regardi ng defendant’s desire to escape
fromprison, the governnment disclosed defendant’s own statenents in
his jailhouse letters. In these witings, defendant repeatedly
affirms his steadfast intent to escape, regardless of how long it
takes, and even requested that his fornmer girlfriend help himto do
so. (Docs. 188 at 18; 231 at 2-3.)

The court finds that evidence showing a defendant’s intent to
escape is highly relevant to his future dangerousness. An escape
attenpt, |like an armed robbery or a burglary of an occupi ed resi dence,
carries with it the inherent and considerable risk of violent

confrontation and injury to others. United States v. Gosling, 39 F. 3d

1140, 1142 (10th G r. 1994). Moreover, the reliability of this
evi dence is enhanced by defendant’s conduct in apparently escaping

fromhis cell in the Lyon County Jail. Defendant’s notion to strike
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this allegation is accordingly DEN ED
F. Failure to Conply with Prison and Jail Regul ations

Def endant asks the court to strike the allegation that he has
failed to conply with prison and jail regulations. Speci fically,
def endant notes that during a prior prison term he violated prison
rules by bringing cigarettes into the institution. (Doc. 142 at 10.)
Def endant asserts that such m nor violations are not relevant to the
guestion of his future dangerousness or the overarching question of
whet her he shoul d be put to death.

The government counters with other evidence of defendant’s
violations of institutional rules. This evidence includes his escape
from his cell in the Lyon County Jail, defendant’s assaulting a
detention officer in the Sedgw ck County Jail, and his physical
struggles with other officers who attenpted to return himto his cell
(Doc. 188 at 18-20.) The governnment al so all eges that defendant was
found with a weapon in his possession while at the Sedgw ck County
Jail. 1d. at 20.

The court finds that mnor violations of institutional rules are
not relevant to the question of defendant’s future dangerousness and
shall not be admtted. On the other hand, evidence of violations
related to viol ence, escape, possession of weapons, and the |like are
highly relevant and will not be excluded on that basis. Since the
governnent appears to have evidence that, iif admtted, would
| egitimatel y support al |l egati ons t hat defendant viol ated institutional
rules in a way that bears on his future dangerousness, defendant’s
notion to strike this subparagraph is taken under advi senent pendi ng

the jury’'s verdict in the guilt phase and a nore conpl ete picture of
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t he evi dence the governnent seeks to offer.
G Stated Desire to Rob a Bank and Manufacture and Use of Il ega
Drugs

Def endant’ s final challenge to the subparagraphs el aborating on
hi s future dangerousness relates to clains that he has a desire to rob
a bank and that he manufactures and uses illegal drugs. Defendant
sinply asserts that these allegations have no bearing on his
dangerousness in prison. (Doc. 142 at 11.) The governnent has
countered wth defendant’s specific statenents regarding his
conpelling need to rob a bank and his know edge of multiple ways to
manuf act ur e nmet hanphetam ne. (Doc. 188 at 21.)

As previously discussed, if the jury convicts defendant on Count
Five, but acquits himon Count Six, defendant may be sentenced to a
termof years, thereby creating the possibility that he m ght sonmeday
be rel eased fromprison. 1In the event that the jury so finds, there
is no basis to limt evidence of future dangerousness to life in a
prison setting. It is well-settled that a defendant’s |ikelihood of
commtting additional crimnal acts if released from prison is an
appropriate matter for a capital jury to consider when naking a
sentenci ng recommendation. Tuilaepa, 512 U.S. at 976-77, 114 S. C
at 2637 (citing Jurek, 428 U.S. at 269, 96 S. . at 2955).

On the other hand, if defendant is convicted under Count Six, the
court will adhere to its decision that only evidence relevant to life
in a prison setting shall be admtted. The court finds that
defendant’s desire to rob a bank and his ability to manufacture
nmet hanphet am ne have no genuine relevance to his dangerousness in

prison. Accordingly, only if the jury should convict on Count Five,
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acquit on Count Six, and recommend a term of years will the court
consider allowing the government to introduce evidence supporting
t hese al |l egati ons.

T IS SO ORDERED.

Dated this _9th day of May 2006, at Wchita, Kansas.

s/ ©Monti Bel ot
Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE
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