I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

UNI TED STATES OF AMERI CA, )

Plaintiff, g CRI M NAL ACTI ON
V. 3 No. 05-10050-01-M.B
SCOIT D. CHEEVER, g

Def endant . %

MEMORANDUM AND ORDER

This case cones before the court on two notions filed by
def endant that attack the constitutionality of the Federal Death
Penalty Act, 18 U.S.C. 88 3591 to 3598, and the constitutionality
of these proceedings as they relate to the governnment’'s efforts to
seek the death penalty against him (Docs. 145, 146.) The
governnment has filed a consolidated response to both notions.
(Doc. 191.) No reply has been fil ed.

[ .1 NTRODUCTI ON

Def endant is charged in a thirteen-count third superseding
indictment with crines arising out of an altercation with |aw
enf orcenment on or about January 19, 2005. (Doc. 200.) The
governnment clainms that defendant and a nunber of former co-
def endants were manufacturing nmet hanphetam ne at a rural hone in
G eenwood County, Kansas. Responding to a tip that defendant was
at this residence, G eenwod County Sheriff Matthew Sanuel s and two
deputies went to the house to i nvestigate. Sheriff Sanuels entered
t he house. Shortly thereafter, the government alleges that

def endant shot the sheriff twice with a .44 magnum revol ver at




cl ose range. Sheriff Sanuels died as a result of those wounds.
(Doc. 200.)

Among ot her offenses, Count Five of the indictnment charges
defendant with nurder through the use of a firearm during the
comm ssion of a drug trafficking crine, in violation of 18 U.S.C.
88 924(c)(1), (j)(1). Count Six charges defendant with nurder to
prevent a witness from communicating to federal officials
information relating to the comm ssion of federal crimes, in
violation of 18 U S.C. § 1512(a)(1)(C). The government’s theory
on Count Six is that defendant killed Sheriff Sanmuels to prevent
himfrominform ng federal officials that defendant was a felon in
possession of firearms, that he knowi ngly possessed stolen
firearms, and that defendant may have been involved in a bank
robbery. (Doc. 200 at 6.) The crines charged in Counts Five and
Six each carry a maxi nrum sentence of death.

The governnent also included in the indictnment a section
| abel ed “Notice of Special Findings.” (Doc. 200 at 10.) 1In this
portion of the indictnent, the grand jury returned findi ngs rel at ed
to the factors set forth in 18 U S.C. 88 3591(a) and 3592(c).
These sections are contained in Chapter 228 of Title 18, which
prescri bes procedures for determ ning whether a defendant should
be sentenced to death. The indictnent states that defendant was
over 18 years of age at the time of the charged offenses. This
fact is an absolute prerequisite to i nposing a death sentence under
section 3591(a). The indictnment also charges that defendant had
all four of the requisite nental states specified under section

3591(a)(2). These nental states are often referred to as “gat eway
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i ntent factors” because a petit jury nmust find that a defendant had
at |l east one of these four nental states before it may consider
whet her to reconmmend a death sentence.! Finally, the Notice of
Speci al Findings charges three of the statutory aggravating factors
listed in section 3592(c): 1) Grave risk of death to additional
persons; 2) substantial planning and preneditation; and 3) nultiple
killings or attenpted killings.

Def endant filed a number of notions attacking the procedure
followed by the governnent. (Docs. 140 through 146.) Thi s
menmor andum and order addresses two of those notions, (Docs. 145,
146), which focus sharply on the constitutionality of the Federal

Death Penalty Act and on the governnent’s procedure in this case.

1. THE FEDERAL DEATH PENALTY ACT

Capital punishment has been an accepted penalty for the nobst

severe crimes since the founding of the Republic. See generally

McGautha v. California, 402 U S. 183, 197-203, 91 S. Ct. 1454,

1462-65, 28 L. Ed. 2d 711 (1971) (reviewing history of capita
puni shment from 13th century England through nodern era in

America); see also Trop v. Dulles, 356 U S. 86, 99, 78 S. C. 590,

597 2 L. Ed. 2d 630 (1958) (“[T]he death penalty has been enpl oyed
t hroughout our history, and, in a day when it is still wdely
accepted, it cannot be said to violate the constitutional concept

of cruelty.”). Nevertheless, in Furman v. Georgia, 408 U S. 238,

! The full text of these gateway intent factors is set forth
in the court’s discussion of the procedure contenplated by the
Federal Death Penalty Act, infra.
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92 S. Ct. 2726, 33 L. Ed. 2d 346 (1972), the Supreme Court upended
al nost two centuries of death penalty jurisprudence by effectively
putting a halt to capital punishment in America. The Court did not
find the death penalty categorically unconstitutional; rather, in
a series of concurring opinions in which no two justices joined
together, the Court found that the procedures enployed to inpose
the death penalty |acked the standards necessary to guide the
sentencing body (whether judge or jury) toward a principled
judgment regardi ng who should be put to death and who should be
spar ed. See id. at 240 (Douglas, J., concurring); 1id. at 295
(Brennan, J., concurring); id. at 309-10 (Stewart, J., concurring);
id. at 314 (White, J., concurring); id. at 371 (Marshall, J.

concurring).? This unbridled discretion allowed capital juries to
set their own standards for making this solem decision, thus
rendering the entire process so arbitrary and capricious as to

viol ate the Ei ghth Anmendnment. See Gregg v. Georgia, 428 U. S. 153,

188-89, 96 S. Ct. 2909, 2932, 49 L. Ed. 2d 859 (1976) (plurality
opi nion) (describing the basis for the decision in Furmn).

In response to Furman, many states nodified their procedures
for adm nistering the death penalty. In 1976, the Suprenme Court
reviewed the responses from the states of Georgia, Florida, and

Texas. See id.; Proffitt v. Florida, 428 U.S. 242, 96 S. Ct. 2960,

49 L. Ed. 2d 913 (1976); Jurek v. Texas, 428 U. S. 262, 96 S. C
2950, 49 L. Ed. 2d 929 (1976). These cases reaffirmed the Court’s

2 Justices Brennan and Marshall were prepared to declare the
deat h penalty unconstitutional per se. Furman, 408 U. S. at 305-06,
370-71. However, the other three justices who concurred in the
j udgment were not prepared to go so far
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abhorrence of <capital punishnment schenes that permt a death
sentence to be inposed in an arbitrary, standardl ess fashion. See

Godfrey v. CGeorgia, 446 U. S. 420, 428, 100 S. C. 1759, 1764-65,

64 L. Ed. 2d 398 (1980) (plurality opinion). Accordingly, even
sentencing procedures purporting to have standards that were
responsive to Furman could be unconstitutional if they failed to

channel the sentencer’s discretion by “clear
and obj ective standards” that provide “specific
and detailed guidance,” and that “make
rationally reviewabl e the process for inposing
a sentence of death.” As was made clear in
Greqgqg, a death penalty “system could have
standards so vague that they would fail
adequately to channel the sentencing decision
patterns of juries with the result that a
Pattern of arbitrary and capricious sentencing

I ke that found unconstitutional in FEurman
could occur.” 428 U. S., at 195, n. 46, 96 S.
Ct., at 2935.

ld. (quoting G egg, 428 U.S. at 198, 96 S. Ct. at 2936; Proffitt,
428 U. S. at 253, 96 S. Ct. at 2967; Wodson v. North Carolina, 428
U.S 280, 303, 96 S. Ct. 2978, 2991, 49 L. Ed. 2d 944 (1976))

(footnotes omtted). Although the Supreme Court concl uded that the
sent enci ng procedures enpl oyed by Texas, Florida, and Georgia were
constitutional, during that sane term the Court also found that
mandat ory deat h sentences for certain crimes were unconstitutional,
and that the Eighth Amendnment required individualized sentencing

that considers facts peculiar to the specific defendant and the

specific crinme under consideration. See Wodson, 428 U.S. at 303-

04, 96 S. Ct. at 2991 (plurality opinion); Roberts v. Louisiana,

428 U. S. 325, 333, 96 S. Ct. 3001, 3006, 49 L. Ed. 2d 974 (1976)
(plurality opinion).

In the years since Furnman and the five capital cases fromthe
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1976 term the Suprenme Court has revisited its death penalty
jurisprudence nunerous tinmes. Although its purpose was undoubtedly
to refine and clarify the law in this area, the Supreme Court’s
perpetual tinkering and splintered decisions regarding death
penalty | aw has created a novi ng target that often changes term by-
term Sonetines the decisions flow fromone another; but on other
occasi ons, what was a well settled rule of law in one decade is

found repugnant to the Constitution in the next. Conpare Walton

v. Arizona, 497 U.S. 639, 647-49, 110 S. Ct. 3047, 3054-55, 111 L.

Ed. 2d 511 (1990) (permtting a judge to decide facts that make a

defendant eligible for the death penalty), with Ring v. Arizona,

536 U. S. 584, 609, 122 S. Ct. 2428, 2443, 153 L. Ed. 2d 556 (2002)
(overruling Walton on this same point); conpare South Carolina v.

Gat hers, 490 U. S. 805, 810-11, 109 S. Ct. 2207, 2210-11, 104 L. Ed.

2d 876 (1989) (holding it unconstitutional to admt evidence of a
victim s personal characteristics at the penalty phase of a capital

trial), and Booth v. Maryl and, 482 U.S. 496, 509, 107 S. Ct. 2529,

2536, 96 L. Ed. 2d 440 (1987) (sane), with Payne v. Tennessee, 501

u.S. 808, 828-30, 111 S. C. 2597, 2610-11, 115 L. Ed. 2d 720
(1991) (expressly overruling Booth and Gathers on this point).
Lower courts admi nistering capital cases are severely burdened with
not only understanding the present state of the l|law, but also
divining what it wll be next week, next term or ten years from
now when cases presently being tried may still be in the throes of
appellate review. Any uncertainty in death penalty cases magnifies
t he al ready consi derabl e expenditure of tine and resources, not to

mention the enotional toll on those involved, particularly at the
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trial level.
Am dst this sea of constant change, Congress permtted the
deat h penalty laws in federal cases to remain | argely unenforceable

for over twenty years following Furman. See H R Rep. No. 103-467

(1994). Nevertheless, in 1974, Congress did pass an anmendnent to
t he Federal Aviation Act of 1958 that authorized the death penalty
for certain acts of air piracy that resulted in the death of
anot her person. Antihijacking Act of 1974, Pub. L. No. 93-366, 88§
103 and 104, 88 Stat. 409 (1974). That act al so prescribed a
procedure for determ ning whether a sentence of death would be
i nposed that foreshadowed the nmethod at issue in this case. |d.
§ 105. Thereafter, Congress passed the Anti-Drug Abuse Act of
1988, which established a procedure for determ ning who woul d be
sentenced to death follow ng conviction for certain drug-related
killings. Pub. L. No. 100-690, § 7001, 102 Stat. 4181 (1988)
(codified at 21 U. S.C. 8 848). This procedure was a refinenment of
t he one created by the Anti hijacking Act of 1974, and is strikingly
simlar to the nmethod at issue here. Six years |ater, Congress
passed the Violent Crine Control and Law Enforcement Act of 1994.
Pub. L. No. 103-322, 108 Stat. 1796 (1994). Title VI of that act
was denom nated the Federal Death Penalty Act of 1994 (FDPA). 1d.
§ 60001. The FDPA authorized the death penalty for a nunber of
addi ti onal federal crinmes and established a conprehensi ve procedure
for determ ning who should receive a death sentence when convi cted
of those or other <crinmes for which capital punishnment was
authorized. |[d. Title VI. The procedural portion of that act is

codified at 18 U.S.C. 88 3591-3598.
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The FDPA vests discretion in federal prosecutors to determ ne
whet her the government will pursue the death penalty for offenses
t hat authorize capital punishnent.® 18 U . S.C. § 3593(a). If, in
t he event of a conviction, the government intends to seek the death
penalty, it is required to give notice “a reasonable tinme before
trial” that includes any aggravating factors prosecutors intend to
prove as justifying execution. Id. If a conviction is obtained
on a death-eligible offense, the trial proceeds into the second
phase of a bifurcated procedure in which the government nust prove
a nunmber of additional facts in order to vest the jury wth
di scretion to recomrend a death sentence.* 1d. § 3593(b).

First, as relevant here, the governnment nust establish that
the defendant had the nental state described in at |east one of
four gateway intent factors, which require proof that the
def endant :

(A) intentionally killed the victim

(B) intentionally inflicted serious bodily
injury that resulted in the death of the
victim

(C) intentionally participated in an act,
contenplating that the life of a person would
be taken or intending that |ethal force would

be used i n connection with a person, other than
one of the participants in the offense, and the

8 For a simlar discussion of the FDPA's procedural
requi renents, see generally Jones v. United States, 527 U. S. 373,
376-79, 119 S. Ct. 2090, 2096-97, 144 L. Ed. 2d 370 (1999).

4 Under the FDPA, the penalty phase nay be tried to a jury or

to the court. 18 U S.C. 8§ 3593(b). In this case, defendant has
asserted his right to a jury trial, and in all Iikelihood, a jury
wi Il make sentencing determinations if defendant is convicted of

murder. Accordingly, for sake of brevity, the court will describe
the procedure for the use of a jury because it is highly unlikely
t hat Cheever, or any defendant, would consent to have a judge
deci de whet her he should |ive or die.
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victimdied as a direct result of the act; or

(D) intentionally and specifically engaged in
an act of violence, knowing that the act
created a grave risk of death to a person

other than one of the participants in the
of fense, such that participation in the act
constituted a reckless disregard for human life
and the victimdied as a direct result of the
act .

ld. 8§ 3591(a)(2)(A-(D
Next, in order for the jury to consider recommending a
sentence of death, the governnent mnust prove the existence of at
| east one statutory aggravating factor enunerated in section
3592(c). Then, and only then, may the jury wei gh the existence of
any aggravating factors against any mtigating factors in order to
arrive at a recomended sentence. |1d. 8 3593(e). The FDPA further
limts the jury' s discretion in this matter by stating that, once
the initial conditions have been net to begin the wei ghing process,
the jury . . . shall consider whether all the
aggravating factor or factors found to exist
sufficiently outweigh all the mtigating factor
or factors found to exist to justify a sentence
of death, or, in the absence of a mtigating
factor, whether the aggravating factor or

factors alone are sufficient to justify a
sentence of death.

The FDPA describes the aggravating and mtigating factors in
section 3592. Al t hough the FDPA lists a nunmber of mtigating

factors, it makes clear that the defendant may present, and the

jury must consider, evidence on any mtigating factor. Id. 8§
3592(a). The act also enunmerates several aggravating factors
applicable to hom cides, such as the one in this case. Id. 8
3592(c). However, the FDPA al so authorizes the jury to consider
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any ot her aggravating factor for which notice has been given. 1d.
These additional aggravating factors are typically referred to as
non-statutory aggravating factors. Jones, 527 U.S. at 378 n. 2,
119 S. Ct. at 2097 n. 2.

Wth respect to burdens of proof, the act requires the
governnment to prove to a unani nous jury, beyond a reasonabl e doubt,
t he gateway intent factors and any aggravating factors. 18 U S.C.
88 3591(a)(2), 3593(c), (d). By contrast, the burden is on the
def endant to prove mtigating factors, but only by a preponderance
of the evidence. 1d. 8 3593(c). Moreover, any juror who concl udes
t hat the defendant has nmet his burden of establishing the existence
of a mtigating factor may consi der that factor in determ ning what
sentence to recommend, notw thstanding the fact that other jurors
may not believe that the mtigating factor has been proven - in
other words, unanimty is not required for jurors to consider
mtigating factors. 1d. 8 3593(d). However, unanimty is required
to make a final recomendati on regardi ng what sentence to inpose.
1d. § 3593(e).

Def endant presents a number of constitutional challenges to
t he FDPA. Some of his argunments are facial challenges, while
ot hers are based on the manner in which the FDPA is being applied
to him Acts of Congress are presuned constitutional, and
def endant bears the burden of denonstrating that it is not. See

United States v. Dorris, 236 F.3d 582, 584 (10th Cir. 2000). That

burden is particularly high when he makes a facial challenge. In
order to succeed on a facial challenge, defendant nust show “that

no set of circunstances exists under which the [law] would be
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valid." West v. Derby Unified Sch. Dist. No. 260, 206 F.3d 1358,

1367 (10th Cir. 2000) (quoting United States v. Salerno, 481 U S.
739, 745, 107 S. Ct. 2095, 95 L. Ed. 2d 697 (1987)) (alterations
in original). The court will now consider the various argunents
t hat defendant presents on these matters.
[T CONFLI CTS BETWEEN THE FDPA AND THE | NDI CTMENT CLAUSE
Def endant argues that the procedures set forth in the FDPA are
at odds with the requirenents of the I ndictnent Clause of the Fifth
Amendment . In particular, defendant asserts that, based on the

Suprenme Court’s decisions in Ring v. Arizona and Apprendi V. New

Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435(2000), al

facts necessary to make himeligible for the death penalty nust be
charged by the grand jury in the indictnent. (Doc. 145 at 11-13.)
However, defendant further argues that the FDPA is irreconcil able
with this requirenment because it does not authorize the governnment
to include such facts as the gateway intent factors and the
statutory aggravating factors in the indictnent. Id. at 14-15.
Conti nui ng, defendant argues that the disparity between the process
Congress intended in the FDPA and the one required by the
Constitution is so great that it is not susceptible to being
judicially cured by a saving construction of the FDPA. [d. at 17-

24.

A THE FDPA PERM TS THE GOVERNMENT TO ALLEGE GATEWAY | NTENT
FACTORS AND STATUTORY AGGRAVATI NG FACTORS I N THE | NDI CTMENT

I n construing an act of Congress, the objective of the court

is to give effect to the intent of the enacting body. See Zadvydas

-11-




v. Davis, 533 U. S. 678, 696, 121 S. Ct. 2491, 2502, 150 L. Ed. 2d
653 (2001). In so doing, the court will first look to the plain
| anguage of the statute. Robbins v. Chronister, 402 F.3d 1047,

1049 (10th Cir. 2005). However, when a statute is silent on a
particular point, the court wIll nevertheless interpret the
statutory schene as a whole in order to give effect to the

| egislative intent, if possible. See Sierra Club v. EI Paso Gold

M nes, Inc., 421 F.3d 1133, 1143 (10th Cir. 2005) (quoti ng Robi nson
v. Shell O1 Co., 519 U S. 337, 341, 117 S. Ct. 843, 136 L. Ed. 2d

808 (1997)). Although legislative history nmay not be the preferred
source for identifying the intent of Congress in a particular act,

see, e.d.. Vernont Agency of Natural Res. v. United States ex rel.

Stevens, 529 U. S. 765, 783 n.12, 120 S. Ct. 1858, 1868 n.12, 146
L. Ed. 2d 836 (2000), it may still be helpful in areas where the

statutory | anguage i s anmbi guous or otherw se unenlightening. See

Wom ng v. United States, 279 F.3d 1214, 1230 (10th Cir. 2002).
In a case such as this, where one construction of a statute would
conport with the Constitution, whereas an alternative construction
woul d be unconstitutional, the court is obligated to adopt the
construction that wll save the statute, so long as such a
construction will not do violence to the intent of Congress. Solid

Wast e Agency of N. Cook County v. U S. Arny Corps of Eng'rs, 531

Uu.S. 159, 173, 121 S. C. 675, 683, 148 L. Ed. 2d 576 (2001).

In this case, the governnent included all four of the gateway
intent factors and three statutory aggravating factors in the
supersedi ng i ndictnents. (Docs. 78 at 14-16; 104 at 14-16; 200 at
10-12.) Def endant argues that the FDPA must be construed as
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prohibiting this procedure; therefore, he continues, those factors
must be stricken fromthe indictnment. (Doc. 145 at 24-28, 36-37.)
The court nmust resolve this statutory question first because, if
(and only if) defendant is correct in his interpretation of the
FDPA, then the court wll have to determ ne whether Ring
neverthel ess requires the gateway intent factors and the statutory
aggravating factors to be included in the indictnment. If Ring
requires that these factors be charged in the indictnent, but the
FDPA precludes it, then the FDPAw || violate the I ndictnent Clause
of the Fifth Amendnment. Finding that the FDPA does not prohibit
t he government fromcharging these factors in the indictnent, the
court avoids the constitutional question.

The crux of defendant’s argunment is that since the FDPA is
silent regarding the indictment, but relatively thorough wth
respect to the rest of the procedure to be followed in a capital
case, this evinces Congress’ intent to preclude the use of an
i ndi ctment to charge the gateway intent factors and the statutory
aggravating factors. (Doc. 145 at 21, 24-25.) Defendant further
argues that the effect of Apprendi and Ring is to namke these
factors elements of a brand new federal crine called “capital
murder.”> 1d. at 13. Conversely, he clainms that Congress intended

that the gateway intent factors and the statutory aggravating

5> Def endant bases this argunent, at least in part, on the idea
t hat Ring announced a substantive, rather than procedural, rule.
(Doc. 145 at 15-16.) The Suprenme Court has expressly rejected that
conclusion, holding instead that, “Ring's holding is properly
classified as procedural.” Schriro v. Summerlin, 542 U S. 348,
353, 124 S. Ct. 2519, 2523, 159 L. Ed. 2d 442 (2004).
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factors should be treated as sentencing factors, not elenents of
anewcrinme. ld. at 21. Accordingly, defendant concludes that the
new condi tions i nposed on the federal crimnal code as a result of
Apprendi and Ring are so vastly different from what Congress
envi sioned when it enacted the FDPA, that the act cannot be
reconciled with constitutional requirenents. 1d. at 22-24.

These argunents are not new. They have been presented, in one
form or another, to several courts since Ring was decided. I n

every case, the argunents have been rejected. See, e.qg.., United

States v. Allen, 406 F.3d 940, 949 (8th Cir. 2005), petition for

cert. filed, (U S. Sept. 29, 2005) (No. 05-6764); United States v.

Barnette, 390 F.3d 775, 788-90 (4th Cir. 2004), vacated ; __ US.
_, 126 S. Ct. 92, 163 L. Ed. 2d 32 (remandi ng for reconsideration
inlight of Mller-El v. Dretke, 545 U.S. _ , 125 S. Ct. 2317, 162

L. Ed. 2d 196 (2005)); United States v. Robinson, 367 F.3d 278, 290

(5th Cir. 2004), cert. denied, 543 U. S. 1005 (2004); United States
v. Mayhew, 380 F. Supp. 2d 936, 943 (S.D. Ohio 2005); United States

v. Le, 327 F. Supp. 2d 601, 60-10 (E.D. Va. 2004); United States

v. Taylor, 302 F. Supp. 2d 901, 904 (N.D. Ind. 2003); United States

v. Haynes, 269 F. Supp. 2d 970, 982-83 (WD. Tenn. 2003); United
States v. Acosta-Mrtinez, 265 F. Supp. 2d 181, 184 (D.P.R 2003);

United States v. Mtthews, 246 F. Supp. 2d 137, 146-47 (N.D.N.Y.

2002); United States v. lLentz, 225 F. Supp. 2d 672, 680-81 (E.D.

Va. 2002).
In particular, the Supreme Court has stopped short of
declaring that the death-eligibility factors are el enents of a new

crine. | nstead, the Court has declared that any fact that
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i ncreases the potential penalty faced by a defendant nust be
treated as “the functional equivalent of an elenent of a greater
of fense.” Ring, 536 U S. at 609, 122 S. Ct. at 2443 (quoting
Apprendi, 530 U.S. at 494, n. 19, 120 S. Ct. 2348).% The Court
tends not to choose such critical words lightly. Had it intended
to change sentencing factors into elenments, it could have said so.
Rat her, the Court chose to use | anguage that requires sonme facts
to be treated as if they were elenments. [|d. This |anguage has
been interpreted sinply to mean that such facts nust be alleged in
the indictnment and proved to a unaninous jury beyond a reasonabl e

doubt . See, e.q.. Robinson, 367 F.3d at 284;

United States v. Jones, 235 F.3d 1231, 1236 (10th Cir. 2000)

(hol ding that drug quantity nmust be included in indictment in order

6 But see Sattazahn v. Pennsylvania, 537 U S. 101, 110-13, 123
S. C. 732, 739-40, 154 L. Ed. 2d 588 (2003) (Scalia, J.). I'n
Sattazahn, Justice Scalia was joined by two other justices in a
portion of his opinion in which he appeared to interpret Ring as
creating distinctly new capital offenses such as “nurder plus one
or nore aggravating circunstances.” 1d. at 111. Notably absent
from this part of Justice Scalia s opinion is the “functional
equi val ent” | anguage used in Ring and Apprendi. Defendant seized
on this |anguage and conbined it with simlar |anguage from a
footnote in the dissenting opinion to suggest that seven justices
held this viewof Ring. (Doc. 145 at 12-13.) However, the dissent
nmerely viewed Ring as holding that “capital sentencing proceedi ngs
i nvol ving proof of one or nore aggravating factors are to be
treated as trials of separate offenses, not nmere sentencing
proceedi ngs.” Sattazahn, 537 U S. at 126 n.6, 123 S. Ct. at 747
(G nsburg, J., dissenting) (enphasis added; other enphasis
omtted). Despite defendant’s argunents, the words “treated as”
are nore in accord with the words “functional equivalent,” thus
maki ng the dissent’s position on this matter at | east anbi guous.
In any event, this entire discussion is dicta with respect to the
I ndi ct ment Cl ause, because Sattazahn was a case analyzing the
Doubl e Jeopardy Clause. While the Tenth Circuit has stated that
Supreme Court dicta should generally by followed, United States v.
Nel son, 383 F.3d 1227, 1232 (10th Cir. 2004), the foregoing
di scussion fromSattazahn is sinply too ambi guous to rely upon for
the questions raised in the present notions.
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to expose defendant to risk of | onger sentence as result thereof).

Turning to the question of whether the FDPA precludes the
government from including the gateway intent factors and the
statutory aggravating factors in the indictnment, courts resolving
this question have found no conflict between the FDPA and the

I ndi ct rent Cl ause. See, e.qg.., Allen, 406 F.3d at 949; Barnette,

390 F.3d at 788-90; Robinson, 367 F.3d at 290. First, it can be
a dangerous proposition to interpret a statute by what it does not

say. Brown v. Gardner, 513 U. S. 115, 121, 115 S. C. 552, 557, 130

L. Ed. 2d 462 (1994) (“[C]longressional silence |acks persuasive
significance.” (Quotations omtted)). Such a negative inference
Is a weak indicator of legislative intent.

Mor eover, the court notes that the FDPA does not purport to
abrogate the remainder of the crimnal code as it relates to
crimnal procedure. Thus, the provisions of the FDPA nust be
considered in light of the entire procedural code. |In particular,
18 U.S.C. 8 3361, relating to indictnments, refers the reader to the
Federal Rules of Crimnal Procedure. Rule 7 directs the governnent
toinclude in the indictnment “the essential facts constituting the
of fense charged.” Defendant argues that this | anguage i s not broad
enough to authorize inclusion of the gateway intent factors or the

statutory aggravating factors.’” (Doc. 145 at 24.) However, under

7 Defendant attenpts to bolster this argunment wth the
specific claim that a grand jury is not authorized to return a
“Notice of Special Findings,” which is how the government
denom nated the portion of the indictnment that charged the gateway
intent factors and the statutory aggravating factors. (Doc. 145
at 24.) The court rejects this distinction, finding that the | abel
pl aced on these facts is inconsequential. They fall within the
anmbit of “essential facts” contenplated by Rule 7 and will not be
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his reading of Ring, these factors are precisely the type of
“essential facts” that should be included in the indictnment under
Rule 7. And even though the court rejects defendant’s
I nterpretation of Ring, assum ng the gateway intent factors and the
statutory aggravating factors nust be treated as the functional
equi val ent of elenents, they would clearly fall within the realm
of essential facts contenplated by Rule 7.

Furthernmore, the court rejects defendant’s assertion that
Congress was necessarily legislating toward the m ninmum
constitutional requirenments when it passed the FDPA. (Doc. 145 at
21-22.) Specifically, defendant argues that Congress enacted the
FDPA in light of the Supreme Court’s holding in Wilton, which
aut hori zed judge-found sentencing factors that mde a defendant
eligible for the death penalty. 1d. However, the court is not so
qui ck to assune that Congress automatically | egislates down to the
bare m ni numrequired by the Constitution. Congress is not a ward
of the courts. As a co-equal branch of our tripartite governnent,
Congress, as nuch as the other branches, has a duty to uphold the
Constitution. The federal courts are not the sol e guardi ans of the
rights enunerated therein. Sonetimes Congress my Vview the
Constitution as affording greater protections to individual rights
t han what has been articul ated by the courts.

For exanple, at |east as far back as 1974, Congress concl uded
that it was inappropriate to execute persons for crines commtted

prior to reaching the age of 18. Antihijacking Act of 1974, Pub.

stricken fromthe indictnent on this basis.
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L. No. 93-366, § 105, 88 Stat. 409. That protection was conti nued
in both the Anti-Drug Abuse Act of 1988 and the FDPA. See 18
US. C 8§ 3591(a); 21 U.S.C. § 848(I). By contrast, it took the
Supreme Court an additional 31 years, until 2005, to conclude that
It was unconstitutional to i npose capital puni shnment on persons for
crimes commtted before turning 18. Roper v. Simons, 543 U. S.

551, __, 125 S. Ct. 1183, 1197-98, 161 L. Ed. 2d 1 (2005).

Turning to the FDPA, itself, the legislative history of the
act is silent regarding Walton. On the other hand, two reports
from the House of Representatives Committee on the Judiciary
specifically addressed ot her Suprene Court cases that Congress had
in mnd when enacting the FDPA. See H R Rep. No. 103-466 (1994)
(discussing Furman, Ennmund v. Florida, 458 U S. 782 (1982), and

Tison v. Arizona, 481 U.S. 137 (1987)); H R Rep. No. 103-467

(1994) (discussing Furman, G egg, Blystone v. Pennsylvania, 494

U.S. 299 (1990), Boyde v. California, 494 U S. 370 (1990), and
Lowenfield v. Phelps, 484 U. S. 231 (1988)).8 Nevertheless, the

court is cautious about relying on what the | egislative reports do
not say, just as it is cautious about relying on what the FDPA does
not say regarding the use of indictnments. What House Report No.
103-467 does contain is a mnority statement from a nunber of
representative who opposed the FDPA. These nenbers specifically

upbrai ded their majority col |l eagues for affordi ng nore protections

8 Blystone, Boyde, and Lowenfield were discussed in a
di ssenting statenent by a mnority of representatives who opposed
the legislation as witten. Nevertheless, it is clear that they
were included in the debate surrounding the extent of protections
that Congress intended to afford defendants facing capital
puni shment under the FDPA.
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to a capital defendant than the Constitution requires. Wile a
mnority statement is by no means authoritative, it certainly
suggests that sonme nenbers of Congress felt the FDPA goes too far
in protecting the rights of defendants charged with a death-
eligible offense.

Finally, the court |ooks at the substantive rights granted to
def endants in the FDPA. These include the right to have the death-
eligibility factors and all aggravating factors proved to a jury.
18 U.S.C. 8§ 3593(h). The burden is on the government to prove
these facts beyond a reasonable doubt, id. 88 3591(a)(2),
3593(c)(2), and the jury nmust unani nmously agree that the factors
have been so proved. [d. 8 3593(d). Last of all, the jury nust
unani nously agree on the recommended puni shnment. 1d. 8§ 3593(e).

These rights extend far beyond the protections mandated by
WAl t on. | ndeed, they sound a lot Ilike the Sixth Anmendment
protections applicable to elenents of a crine. Accordingly, it
appears that Congress may well have intended to go further than the
constitutional mnimns set by Walton, and instead intended that
t hese sentencing factors be treated as the “functional equival ent”
of elenents, even though that particular phrase had not yet been
coined in a Supreme Court opinion when the FDPA was enact ed.

Utimately, the court declines to make a specific finding as
to what Congress intended on this point. Instead, the court nmerely
notes that it is defendant’s burden to prove that the FDPA is
unconstitutional in light of Ring. Based on the foregoing
di scussion, the court finds that defendant has failed to nmeet his

burden to show that Congress intended to preclude the use of an
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i ndictment to charge the gateway intent factors and the statutory
aggravating factors. Since the FDPA does not expressly preclude
use of the indictnent, and since Rule 7 directs that essentia
facts be included in the indictnment, the court harnonizes those two
provisions to authorize the governnent to include these death-
eligibility factors in the indictnent, as it has done here. VWhile
Congress nmay not have foreseen the turnaround in capita
jurisprudence that has now taken place, it seens nore plausible
t hat Congress intended that the FDPA should be sufficiently
flexible to adapt to such changes, rather than intending the act
to be an inmmovable barrier designed to tranple any attenpts at
extending constitutional protections to the accused. Si nce
constitutional protections trunp statutory protections, it makes
sense that the governnent’s election to charge the gateway intent
factors and the statutory aggravators in the indictnent is the best
way to protect defendant’s constitutional rights.
B. M SCELLANEOUS ARGUMENTS REJECTED®

Having found that the FDPA and Federal Rule of Crim nal
Procedure 7 permt the government to charge gateway intent factors
and statutory aggravating factors in the indictnment, several of
def endant’ s additional argunments are inplicitly rejected. These

i nclude his argunments regarding separation of powers, the non-

® The court is sensitive to defendant’s counsels’
responsibility to raise every conceivabl e argument on defendant’s
behal f and does not fault them for doing so. G ven the ever-

changing nature of death penalty jurisprudence, the court
under stands counsels’ need to “mke a record” for purposes of
appeal . The parties may assunme that every issue has been
consi dered, but theinterests of justice do not require every issue
to be extensively discussed.
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del egation doctrine, the inplications of United States v. Jackson,

severability, and problens related to the role of the grand jury.
(Doc. 145 at 15-28.) Other courts considering sone of these sane

arguments have |ikew se rejected them See, e.g.. United States

v. Jordan, 357 F. Supp. 2d 889, 894 (E.D. Va. 2005) (separation of
powers); United States v. Haynes, 269 F. Supp. 2d 970, 972-73, 979-

83 (WD. Tenn. 2003) (United States v. Jackson i ssue and grand jury

probl ens); see also United States v. MCullah, 76 F.3d 1087, 1106-

07 (10th Cir. 1996) (rejecting simlar challenges to the death
penalty scheme under 21 U.S.C. § 848). However, the court finds
that two issues raised by defendant nerit further discussion.

1. Relaxed Evidentiary Standard

First, defendant clains that the FDPA violates his right to
due process because it enploys a relaxed evidentiary standard at
t he sentenci ng phase. (Doc. 145 at 28-34.) Specifically, the FDPA
provides that “[i]nformation is adm ssible regardless of its
adm ssibility under the rules governing adm ssion of evidence at
crimnal trials except that information nmay be excluded if its
probative value is outweighed by the danger of creating unfair
prejudi ce, confusing the issues, or msleading the jury.” 18
U S.C. 8 3593(c). Defendant argues that the FDPA' s failure to make
the Federal Rules of Evidence applicable during the sentencing
phase renders the act unconstitutional.

Contrary to defendant’s suggestion, the Constituti on does not

mandat e application of the Rules of Evidence. See United States

-21-




v. Fell, 360 F.3d 135, 138, 144-45 (2d Cir. 2004).1% Constitutional
requi rements regardi ng the adm ssi on of evidence exi st separate and

apart fromnmere evidentiary rules. 1d.; see also H R Rep. No. 93-

1597 (1974), as reprinted in 1974 U S.C.C.A N 7098, 7105-06

(di scussing 1974 anendnents to Federal Rule of Evidence 804(b)(3)
and noting “the general approach in the Rules of Evidence [is] to
avoid attenpting to codify constitutional evidentiary principles.”)
| ndeed, the court routinely considers both the Constitution and the
Federal Rules of Evidence when naking evidentiary rulings,
particularly during crimmnal trials. In fact, sonetinmes the
requi rements of these two bodies of |aw conflict, in which case the
constitutional requirenments control the outconme. This principle

is clearly shown in Crawford v. Washi ngton, 541 U. S. 36, 124 S. Ct.

1354, 158 L. Ed. 2d 177 (2004), a case upon which defendant relies
heavi l y. However, the court finds that Crawford weighs strongly
agai nst defendant on this point.

In Crawford, the Suprene Court considered argunents that
Washi ngton Rule of Evidence 804(b)(3) clashed with the Sixth
Amendnment’s Confrontation Clause. Washington’s rule allowed the

trial judge to admt hearsay statenments when the declarant was

10 Defendant argues that Fell was overruled by Crawford v.
Washi ngton, 541 U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004).
Whil e Crawford did foreclose Fell’ s suggestion that the trial judge
could admt testinonial hearsay if the court found the evidence
woul d not unfairly prejudice the defendant, Fell, 360 F.3d at 145,
Crawford did not reject Fell’s conclusion that the Federal Rules
of Evidence were not constitutionally mandated during the penalty
phase of a federal death penalty case. Indeed, as discussedinfra,
Crawf ord resoundingly affirnmed Fell’ s prem se that the Constitution
provi des an independent set of evidentiary standards that apply
wi t hout regard to the Federal Rules of Evidence.
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unavail able, the statenent was nade against interest, and where
“corroborating circunstances clearly indicate the trustworthiness
of the statenment.” The Court found that a conflict existed between
Washi ngton Rule 804(b)(3) and the Confrontation Clause when the
hearsay statenent was testinonial in nature, and that the
Confrontation Clause trunped the state evidentiary rule. See
Crawford, 541 U.S. at 61, 124 S. Ct. at 1370.

Washi ngton’s Rul e 804(b)(3) is, in all respects rel evant here,
i ndi stinguishable from Federal Rule of Evidence 804(b)(3). Thus,
the lesson from Crawford that forecloses defendant’s argunent is
that the Constitution includes its own set of evidentiary rules,
and therefore does not rely on the Federal Rules of Evidence to
make a particular proceeding constitutional. The fact that 18
U S . C. 8 3593(c) makes the Federal Rules of Evidence inapplicable
during the sentencing phase of a capital case does not strip
defendant of any constitutional protections. The court will
endeavor to ensure, as it always does, that any evidence admtted
meets constitutional standards.

Mor eover, a closer reading of section 3593(c) shows that it
af f ords defendant nobre protection than he would receive under the
Federal Rules of Evidence.!! Under Rule 403, the court is only
aut hori zed to exclude rel evant evidence if its probative value is
“substantially outweighed by the danger of wunfair prejudice,
confusion of the issues, or msleading the jury, or by

consi derations of undue delay, waste of tinme, or needless

11 Def endant concedes this point in a separate part of his
brief. (Doc. 145 at 52.)
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presentation of cunul ative evidence.” By contrast, section 3593(c)
aut hori zes exclusion of evidence if it is nmerely “outweighed by”
simlar concerns of unfair prejudice and confusion. Defendant’s
burden of showi ng unfair prejudice and the like is unm stakably
| ower under 3593(c) than under Rule 403 by virtue of the fact that
Congress chose to omt the word “substantially” from the burden
establi shed under the FDPA. See Fell, 360 F.3d at 145.

Finally, the Suprene Court has mnmade clear that nore is
generally better when it conmes to the quantity of evidence that a
jury should be permtted to consider when making a decision
regardi ng whether to recommend a death sentence. G egg, 428 U. S.
at 203-04, 96 S. Ct. at 2939. This principle is enbodied in the
FDPA wherein a defendant is given the right to put forth virtually
anything as a mtigating factor. 18 U.S.C. § 3592(a). If the
Federal Rules of Evidence applied at the sentencing phase, it is
arguable that sonme of defendant’s mtigating evidence m ght be
excluded as irrelevant, particularly evidence relating to his
chil dhood and fam |y background. See United States v. Sanpson, 275
F. Supp. 2d 49, 94 (D. WMass. 2003). The Court finds that the

rel axed evi denti ary standard under t he FDPA does not render the act
unconstitutional. Accord Fell, 360 F.3d at 145-46; United States
v. Lee, 374 F.3d 637, 648 (8th Cir. 2004);

Jones, 132 F.3d at 241; Le, 327 F. Supp. 2d at 607-08; United
States v. Rodriguez, 380 F. Supp. 2d 1041, 1054 (D.N. D. 2005).

2. The Presunption of Innocence
For his final argunent regarding the constitutionality of the

FDPA, defendant argues that the act deprives himof the presunption
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of innocence, thereby violating his constitutional right to a fair

trial.' (Doc. 145 at 35.)

It is now generally recognized that the
“presunption of innocence” is an inaccurate,
short hand description of the right of the
accused to “remmin inactive and secure, unti

the prosecution has taken up its burden and
produced evidence and effected persuasion; i

e., to say in this case, as in any other, that
t he opponent of a claimor charge is presuned
not to be guilty is to say in another formt hat
t he proponent of the claim or charge nust

evidence it.” W gnore 407. The princi pal
i naccuracy is the fact that it is not
technically a “presunption”’-a mandat ory
inference drawn from a fact in evidence.
Instead, it is better characterized as an
“assunption” that is indulged in the absence of
contrary evidence. Carr _v. State, 192 M ss.

152, 156, 4 So. 2d 887, 888 (1941); accord
McCor mi ck 806.

Tavlor v. Kentucky, 436 U.S. 478, 483 n.12, 98 S. Ct. 1930, 1934,

56 L. Ed. 2d 468 (1978). The use of the phrase “presunption of
I nnocence” is not constitutionally mandated. 1d. at 485, 98 S. Ct.

at 1935: see also Victor v. Nebraska, 511 U S. 1, 5, 114 S. Ct.

1239, 1243, 127 L. Ed. 2d 583 (1994). However, when the entirety
of the jury instructions are inadequate to convey the fact that it
is the prosecution’s duty, if it can, to prove defendant’s guilt
beyond a reasonable doubt, and that defendant has no burden to
prove anything, then a failure to instruct on the presunption of
i nnocence may violate a defendant’s right toa fair trial. See id.

at 486-87, 98 S. Ct. at 1935. By contrast, when the “totality of

12 Defendant clains that under the FDPA, not only is he
deprived of the presunption of innocence, but the jury is “told the
defendant is guilty.” (Doc. 145 at 35.) On the contrary, the jury
Is not told the defendant is guilty. If the case proceeds to a
penalty phase, it will be because the jury has found defendant
guilty on at |east one of the nmurder counts.
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the circunmstances--including all the instructions to the jury, the
arguments of counsel, whether the weight of the evidence was
overwhel m ng, and other relevant factors,” show that a defendant
had a fair trial, a failure to instruction on the presunption of
I nnocence does not violate the Constitution. Kentucky v. \Worton,

441 U.S. 786, 789, 99 S. Ct. 2088, 2090, 60 L. Ed. 2d 640 (1979)

(per curiam; see also Delo v. Lashley, 507 U.S. 272, 278, 113 S.

Ct. 1222, 1226, 122 L. Ed. 2d 620 (1993)

The Suprene Court has noted that an instruction on the
presunption of innocence is sonewhat redundant if a jury is
i nstructed on the governnent’s burden of proof beyond a reasonabl e
doubt. See
Taylor, 436 U.S. at 484-85, 98 S. Ct. at 1934. However, the Court
al so observed that such an instruction can help a lay juror’s
understanding of the governnent’s burden and the defendant’s
corresponding |lack of a duty to prove anything. 1d.

In this case, rather than help the jury as in Taylor, an
i nstruction on the presunption of innocence at the penalty phase
woul d, in fact, cause the jury nore confusion. The confusion
arises from the fact that, at the penalty phase of an FDPA
proceedi ng, the jury has already found the defendant guilty of the
under|lying murder charge. Thus, this would seemto be one of the
nost i nappropriate times to use an “inaccurate shorthand
description” to instruct a jury. 1ld. at 483 n.12, 98 S. Ct. 1934
n.12. Such a charge would tell the jury that this guilty person
I's still sonehow presuned i nnocent. |[|nnocent of what? The jury’s

decision - |life or death - woul d have no rati onal connection to the
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concept of innocence, which means freedom from guilt. Such an
instruction would then necessarily give rise to some other
i nstruction that endeavors to explain what it nmeans for a guilty
person to be considered i nnocent and howthe jury is to performthe
ment al gymasti cs necessary to neani ngfully enpl oy that presunption
in its deliberations.

From t he abundance of cases anal yzing death penalty issues,
def endant cites not a single authority for his proposition or how
it can be practically enployed. Nor does he propose | anguage for
and instruction. Based on Taylor, the court finds that the better
course is to avoid the “inaccurate shorthand” associated with the
presunption of innocence. Instead, if this case proceeds to a
penal ty phase, the jury will be instructed in no uncertain terns
that it is the governnent’s burden to prove, if it can, to a
unani nous jury beyond a reasonabl e doubt everything required to
make defendant eligible for the death penalty, and everything
required for the jury to return a recommendation of death, as
contenpl ated by both the FDPA and the Constitution. The jury will
also be instructed in unequivocal terms that defendant has no
burden or duty to prove anything (unless, or course, defendant
elects to present evidence in mtigation, in which case the jury
will be instructed on the preponderance standard, |ack of a
unanimty requirenent to consider mtigating factors, etc.). Under
those circunstances, defendant wll not be deprived of his
constitutional right to a fair trial.
| V. GATEWAY | NTENT FACTORS

Def endant next argues that the gateway intent factors nust be
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stricken fromthe notice of intent to seek the death penalty (NO)
because the governnment alleged all four of the requisite nental
states. (Doc. 145 at 37.) In the alternative, defendant argues
that the governnment nust be forced to elect one of the nenta
states and dism ss the other three. Ld. at 38. He bases his
argunent on the theory that by alleging all four nental states, the
government has deprived the gateway i ntent factors of their ability
to perform the required constitutional narrowing function of
determ ning who is eligible for the death penalty. [d. He further
argues that by alleging all four nental states, the governnent
deprives him of notice of the nmental states that he wll be
required to defend against, and it pronotes an unconstitutional
skewi ng of the weighing process by placing duplicative aggravating
factors before the jury. [d. at 38, 42.
A. FAI LURE TO NARROW

Def endant’ s narrowi ng argunent is foreclosed by McCullah. 1In
McCul  ah, the Tenth Circuit analyzed a death penalty case under 21
US. C 8§ 848. The simlarities between section 848 and the FDPA
dictate the result in this case. |In order for a defendant to be
eligible for the death penalty under section 848, the sentencing
jury nmust first find that he had at |east one of four nental
states. 21 U S.C. 8 848(k), (n)(1). These nental states are, as
rel evant here, identical to the nmental states contained in the
FDPA' s gateway intent factors. Conpare 21 U. S.C. § 848(n)(1), with
18 U.S.C. § 3591(a)(2).

In McCullah, the defendant argued that the factors set forth

in section 848(n)(1) failed to perform the constitutionally
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mandat ed narrowi ng function. MCullah, 76 F.3d at 1109. The Tenth
Circuit rejected this argunment, concluding that the narrow ng
function could be perfornmed by the statute alone, or in conmbination
wi th other aggravating factors.®® |[d. at 1109-10. |If the statute
defining the offense of conviction acconplished the necessary
degree of narrowing, neither the intent factors nor the other
aggravating factors needed to performthat function. See id. The
Court of Appeals went on to conclude that section 848(e), which
limted the field of death eligible murders to those acconpli shed
in furtherance of a continuing crimnal enterprise or simlar
of fense, was alone sufficient to performthe required narrow ng.
Id. at 1109. Moreover, the court found that additional narrow ng
was acconplished by the requirement that a jury find not only a
mental state described in section 848(n)(1), but also one of the
additional statutory aggravating factors listed in sections
848(n)(2)-(n)(12), such that any doubts about whether section
848(e) was sufficiently narrow on its own were really beyond
di spute. 1d. (“The narrowi ng functions of 88 848(e) and 848(k)

clearly satisfy the constitutional requirenments of Lowenfield[_v.

Phel ps, 484 U. S. 231, 108 S. Ct. 546, 98 L. Ed. 2d 568 (1988)].")

3 This conclusion is consistent with the Supreme Court’s
gui dance in Jones, which stated that it was the capital sentencing
scheme that nmust performthe required narrowi ng function. 527 U.S.
at 381, 119 S.Ct. at 2098. This focus on the entire schene,
i ncluding the underlying substantive offenses, nmeans that no
particul ar part of the schene nust performthe narrow ng function
so long as the sentencing schene as a whole sufficiently narrows
the uni verse of death-eligible offenses. Cf. MCullah, 76 F.3d at
1110 (rejecting argument that Arave v. Creech, 507 U S. 463, 113
S. C. 1534, 123 L. Ed. 2d 188 (1993), mandated that aggravating
factors play a narrowing role in all capital sentencing schenes).
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In this case, defendant is charged under two separate
statutes that carry a potential death sentence. Count Five of the
I ndi ctment charges himwth nurder through the use of a firearm
during and in relation to a drug trafficking crinme, in violation
of 18 U.S.C. 88 924(c)(1) and (j)(1). (Doc. 200 at 5.) A look at
t he statutory schene i nvolved i n obtaining a conviction under Count
Five shows the extraordinary degree of narrow ng acconplished by
t he statutes thensel ves, before resort to the FDPA s gat eway i ntent
factors and statutory aggravating factors even occurs.

In order to obtain a conviction under Count Five that would
expose defendant to a potential death sentence, the governnent nust
first prove a violation of 18 U S.C. 8 924(c)(1). That statute
proscribes, in relevant part, the use of a firearm during a drug
trafficking crinme. 18 U.S.C. 8§ 924(c)(1)(A). A drug trafficking
crime is defined in part as “any felony punishable under the
Controlled Substances Act (21 U S.C. §8 801 et seq.).” The
i ndi ct ment charges that the predicate drug trafficking crine is the
att empt ed manuf act ure of net hanphetam ne in violation of 21 U.S.C.
88 846 and 841(a)(1). (Doc. 200 at 4-5.) If the governnment can
prove the defendant used a firearmduring a drug trafficking crine,
the focus then shifts to section 924(j)(1), which authorizes a
potential death sentence if the use of the firearmcaused the death
of anot her person, and that killing would anount to nurder under
t he general nurder statute, 18 U.S.C. § 1111.

This statutory schene takes the universe of all nurders and
murderers, circunmscribed by 18 U S C. 8§ 1111, and narrows it

substantially. It begins by limting the death penalty to those
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murders commtted with a firearm The pool is further reduced by
limting death eligible offenses to those commtted during or in
relation to a drug trafficking offense. The court finds that this
statutory scheme, like the one in McCullah, is sufficient by itself
to acconplish the narrow ng function required by the Constitution.
Furthernore, even if this scheme is not sufficient onits own, the
addi tional narrowi ng acconplished by the requirement that the
sentencing jury find at |east one statutory aggravating factor
before it may consider recomendi ng the death penalty, 18 U S.C.
§ 3593(e)(2), is sufficient to satisfy constitutional concerns.
Accord Le, 327 F. Supp. 2d at 608-09. Thus, the court need not
deci de whether the gateway intent factors, either alone or in
tandem perform any narrow ng what soever.

Simlarly, the offense charged in Count Six of the indictnent
Is significantly narrower than the wuniverse of all nurders
contenpl ated under the general nurder statute, 18 U S. C. § 1111.
Count Six charges defendant with nurder under 18 U S.C. 8§
1512(a)(1)(C). That section states that

4 This conclusion is based on finding that the statutory
aggravating factors perform further narrowi ng, which is discussed
in nore detail, infra.

5 1n United States v. Webster, 162 F.3d 308 (5th Cir. 1998),
the Fifth Circuit concluded that the gateway intent factors were
not intended to perform a narrowing function. ld. at 355,
I nstead, they were included in the FDPA to neet the requirenents
set forth in Enmund v. Florida, 458 U S. 782, 797, 102 S. Ct.
3368, , 73 L. Ed. 2d 1140 (1982) and Tison v. Arizona, 481 U.S.
137, 157, 107 S. Ct. 1676, 1688, 95 L. Ed. 2d 127 (1987) that a
capi tal defendant nust have a sufficiently cul pable nmental state
to be eligible for the death penalty. 1d. The narrow ng function
under the FDPA is performed by the aggravating factors, not the
gateway intent factors. See id.
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Whoever Kkills or attenpts to kill another

person, wth intent to . . . prevent the
communi cation by any person to a |aw
enforcenment officer or judge of the United
States  of information relating to the
conm ssi on or possible comm ssion of a Federal
offense . . . shall be punished as provided in

par agraph (3).
Subpar agraph (3)(A) goes on to state

The punishnment for an offense under this

subsection is . . . in the case of nurder (as

defined in section 1111), the death penalty or

i mprisonment for life.
Thus, the offense charged in Count Six begins with the definition
of murder under 18 U.S.C. § 1111, and then narrows that definition
to an extraordi nary degree by requiring proof that the nurder was
commntted for the purpose of preventing the wvictim from
communi cating to federal officials information relating to the
defendant’ s involvenment in a federal crine.

Li ke the offense charged in Count Five, the court finds that
the nurder charge in Count Six is based on a statute that itself
is sufficiently specific to satisfy the constitutional narrow ng
requi rement. In the alternative, the court finds that the
conbination of this statutory definition of nurder and the
statutory aggravating factors alleged in this case is sufficient
to performthe required narrowing. Therefore, there is no need to
consi der whether the gateway intent factors perform any narrow ng
at all.

B. DUPLI CATI ON OF AGGRAVATI NG FACTORS
The court now turns to defendant’s argunment that permtting

t he governnment to allege all four nmental states described by the

gateway intent factors works an unconstitutional duplication of
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aggravating factors. (Doc. 145 at 39-42.) Def endant relies
heavily on MCullah's conclusion that alleging nultiple nmenta

states under 21 U S.C. 8§ 848(n)(1l) led to an unconstitutiona

skewi ng of the weighing process. McCul | ah, 76 F.3d at 1111-12.
However, this particular argunent is foreclosed not by the
simlarities between section 848 and the FDPA, but by the
di fferences.

Under section 848, the subsection (n)(1) nmental states are
al so treated as aggravating factors that the jury can consider in
determ ni ng whether to recomend a death sentence. |In MCullah,
t he governnment alleged that the defendant had two of the nental
states described in section 848(n)(1): 1) that the defendant
“intentionally engaged in conduct intending that the victim be
killed or that | ethal force be enployed against the victim which
resulted in the death of the victim” 21 U S.C. 8§ 848(n)(1)(0C);
and, 2) that the defendant

ntentionally engaged in conduct which--

i) the defendant knew would create a grave
isk of death to a person, other than one of
he participants in the offense; and

ii) resulted in the death of the victim

1d. § 848(n)(1)(D).
The Court of Appeals concluded that the (n)(1)(C) factor

“necessarily subsune[d]” the (n)(1)(D) factor. MCullah, 76 F.3d
at 1111. Since these nental states were not only eligibility
factors, but also aggravating factors that played a role in the
jury’s ultimate deci sion regardi ng a death sentence, McCul | ah found
that this overlap resulted in “double counting of aggravating

factors,” which “has a tendency to skew the wei ghing process and
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creates the risk that the death sentence wll be inposed
arbitrarily and thus, unconstitutionally.”® |d. Later cases have
clarified that the key prerequisite for finding an aggravator
unconstitutionally duplicative 1is that it is *“necessarily
subsunme[ d]” by anot her aggravating factor. Cooks v. Ward, 165 F. 3d
1283, 1289 (10th Cir. 1998).

Unli ke section 848, the gateway intent factors under the FDPA
are not treated as aggravating factors that the jury is permtted
to weigh in making a sentencing recommendation. See 18 U. S.C. 8§
3593(e). Instead, the gateway intent factors are nere eligibility
factors. The jury nust find at | east one in order for it to even
consi der recomendi ng a death sentence. However, once the jury
finds that one of these nental states existed, the role of the
gateway intent factors is conplete, and the jury nmay not consi der

those factors in any of its subsequent findings.! Accordingly,

16 Under the Supreme Court’s parlance, eligibility factors are
t hose factors which a jury considers to determ ne whet her a capital
defendant is eligible for the death penalty. Brown v. Sanders,
_us _, 126 S. Ct. 884, 889 n.2 (2006). Sentencing factors
(also referred to as selection factors) are those factors that the
jury considers in determ ni ng whether to actually recommend a death
sentence. See Tuilaepa v. California, 512 U. S. 967, 973, 114 S
Ct. 2630, 2635, 129 L. Ed. 2d 750 (1994). A factor may be a
sentencing factor, an eligibility factor, or both, dependi ng on the
procedure defined in the relevant capital sentencing schene. See
Sanders, 126 S. Ct. at 892.

7 This interpretation of the role of gateway intent factors
under the FDPA is made crystal clear in the recently published
Pattern Jury Instructions, Crimnal Cases, Tenth Circuit, 342-43
(2005), wupon which the court will be relying during this case.
These instructions are available for download from the Tenth
Circuit website, http://www. cal0. uscourts.gov/rules.cfm Included
in this publication is a section devoted to death penalty cases
brought under the FDPA. See id. at 333. I nstruction No. 3.06
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even if one gateway intent factor “necessarily subsunes” another,
McCul | ah, 76 F.3d at 1111, this cannot |ead to an unconstituti onal
dupl i cati on of aggravating factors with concom tant skewed wei ghi ng
because the gateway intent factors are not aggravating factors -
they have no role in the weighing process through which the jury
makes its ultimte sentencing recommendati on.

Def endant acknow edges this interpretation of the statutory
scheme; however, he asserts that, human nature being what it is,
capital jurors could not possibly put these duplicative factors out
of their mnds. (Doc. 145 at 39 n.16.) In other words, defendant
argues, the jurors will |ikely consider the gateway intent factors
for an unauthorized purpose - making a sentencing recomendati on -

and thus the inproper aggregation of factors condemmed in

governs the gateway intent factors. [d. at 342. Comment One to
that pattern instruction states, in relevant part:
These intent findings are, in the section 3591
context, conditions of eligibility and not
aggravating factors to be considered in the
wel ghi ng process — as the intent requirenents
are in death penalty cases under the continuing
crimnal enterprise statute, 21 U S.C. section
848(k). In section 848 cases, there is a
concern that allowng nmultiple intent findings
could create a set of duplicative aggravating
factors that will accunul ate on t he aggravati on
side of the scale and unconstitutionally skew
the weighing process in favor of the death
penalty. See, e.qg., United States v. MCullah,
87 F.3d 1136, 1137-38 (10th Cir. 1996) (on
denial of reh’'g). VWile the eligibility
factors in section 3591 cases do not present
this difficulty, it my be prudent to suggest
that the court instruct only on those intent
findings that are clearly supported by the
evi dence, to avoid unnecessarily stacking the
deck agai nst the defendant.

ld. at 343 (enphasi s added).
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McCul | ah woul d neverthel ess occur. 1d.
Qur entire system of justice is prem sed on the idea that
jurors can and will follow instructions. See United States V.

Lampl ey, 127 F.3d 1231, 1238 (10th Cir. 1997) (quoting Richardson

v. Marsh, 481 U. S. 200, 206, 107 S. C. 1702, 1706-07, 95 L. Ed.
2d 176 (1987)). The court is commtted to providing the jurors
with clear instructions on the proper use of all the various
el ements under the FDPA, including the gateway intent factors,
mtigating factors, statutory aggravating factors, and non-
statutory aggravating factors. The jury will be told what they can
and cannot do with each of these factors. The |aw presunes the
jurors will follows those instructions. Defendant’s argunents to
the contrary are rejected.
C. DENI AL OF FAI R NOTI CE

For his final argunment regarding the gateway intent factors,
defendant clains that by alleging all four nental states, the
governnment denies himfair notice of el enments agai nst which he nust
def end. (Doc. 145 at 42.) However, the government’s response
makes clear that it is sinply focused on defendant’s nental state
at the tinme he allegedly shot Sheriff Sanuels. (Doc. 191 at 33-
34.) In that regard, it is no nmystery to defendant or anyone el se
as to what “elenments” he will be required to defend against. The
government will attenpt to prove to the jury that defendant
“intentionally killed the victim” 18 U.S.C. 8 3591(a)(2)(A). It
wll argue alternatively that, if the jury is not convinced
defendant intended to kill the Sheriff, then the evidence proves

he “intentionally inflicted serious bodily injury that resulted in
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the death of the victim” |1d. 8 3591(a)(2)(B). If the jury does
not believe that argunent, the government will resort to the nental
state under section 3591(a)(2)(C), and ultimtely, if necessary,
section 3591(a)(2)(D).

The gateway intent factors set forth in section 3591(a)(2) can
generally be described as listing in descending order of
cul pability those nental states that would satisfy constitutional
concerns for inposing the death penalty. The first two factors
descri be a person who personal ly brings about the death of another
while intending to do so, or at least intending to inflict life
t hreatening wounds. [d. 88 3591(a)(2)(A)-(B). The third factor
describes a person who intentionally involves hinself in an act
knowi ng that soneone, though not necessarily the actual victim
woul d be killed or subjected to | ethal force. 1d. 8 3591(a)(2) (0O
And finally, the fourth factor descri bes a person who intentionally
engages in violent conduct that could kill soneone, and death
results, such that the perpetrator’s actions denonstrated such a
degree of crim nal negligence that it can be fairly characterized
as “reckless disregard for human life.” 1d. 8§ 3591(a)(2)(D).18

It is patently obvious fromthe indictnment, the NO, and the
governnment’ s response to this notion that the prosecution sinply
intends to present alternative argunents to the jury that when
def endant shot the sheriff, defendant exhibited a degree of nental

cul pability sufficient to satisfy at |east one of the gateway

8 This description of the mental states is intended to be
illustrative, not exhaustive. Thus, the exanples should not be
interpreted as foreclosing other circunstances that would satisfy
the requirements of one or nore of these nental states.
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i ntent factors. If the evidence is sufficient to submt those
alternative theories to the jury, then the court will do so. Just
as in any other case, if the governnent fails to present evidence
fromwhich a reasonable juror could find that a particul ar nental
state existed, the jury will not be instructed on that nental
state, and will not be permtted to return a finding thereon.' The
court finds that defendant has sufficient notice of the facts
underlying the government’s theories on his nmental state that
def endant can defend hinmself at trial.
V. STATUTORY AGGRAVATI NG FACTORS

Def endant’ s next request is for the court to dismss all the
statutory aggravating factors because they fail to perform the
constitutional narrow ng function, because they are vague or
over broad, and/or because they are not supported by the facts.
(Doc. 145 at 43.)

The purpose of aggravating factors in a capital sentencing
schenme | i ke the FDPA is to narrow the universe of nmurderers who are

eligible for the death penalty and to channel the sentencer’s

9 I ndeed, the Tenth Circuit’'s Crimnal Pattern Jury

Instruction 3.06 specifically contenplates that the jury will be
instructed on all four nental states. See Pattern Jury

Instructions, Crinminal Cases, Tenth Circuit, 342-43 (2005). As
Breviously not ed, Comment One to that instruction says, “[I]t may
e prudent to suggest that the court

i nstruct only on those intent findings that are clearly supported

y

t he evidence, to avoid unnecessarily stacking the deck agai nst the
defendant.” This note recognizes the general rule that the jury
will be instructed on all the gateway iIntent factors, subject to
the exception that the court not instruct on any factor for which
the governnent fails to nmeets its burden to provide sufficient
evidence from which a jury could find beyond a reasonabl e doubt

that such a factor had been proven.
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di scretion in determ ning whether to recomend a death sentence. ?°

See Lowenfield, 484 U.S. at 244, 108 S. Ct. at 554. To that end,

aggravating factors nmust provide the jury with clear, objective
descri ptions of those circunstances that distinguish nurderers who
shoul d be executed fromthose who should be spared. See Lewis v.

Jeffers, 497 U S. 764, 774, 110 S. Ct. 3092, 3099, 111 L. Ed. 2d

606 (1990). Consequently, aggravating factors cannot be defined
in vague or overly broad ternms such that the sentencer is vested
with so much discretion that it may recommend the death penalty

arbitrarily. Proffitt, 428 U.S. at 254 n. 11, 96 S. Ct. 2960, 2967,

see also Duvall v. Reynolds, 139 F.3d 768, 792 (10th Cir. 1998).
I nstead, the aggravating factors mnust channel the sentencer’s
di scretion and guide that body through the process of rendering a
recommendati on regardi ng appropriate punishnment. See Lew s, 497
US at 774, 110 S. C. at 3099.

A. GRAVE RI SK OF DEATH FACTOR

Def endant argues that the first statutory aggravati ng factor

20 The court’s conclusionin Part IVthat 18 U S.C. 8 924(j) (1)
and 8§ 1512(a)(1)(C) are sufficiently narrow, in and of thensel ves,
to satisfy the constitutional narrowing requirenment does not
forecl ose this conclusion that aggravating factors in the FDPA are
i ntended to perform an additional narrow ng function. The FDPA
applies to numerous offenses for which a sentence of death is
aut horized. One of these offenses is the general federal nurder
statute, 18 U.S.C. 8 1111. Although the statutes at issue in this
case performsubstantial narrowi ng by their own terns, section 1111
enconpasses essentially all nmurders that would give rise to federal
jurisdiction. Section 1111 is the type of statute that would
al nbost certainly require additional narrowing in order to
| egitimze a death sentence. The FDPA was witten to acconmpdate
broad and narrow statutes alike, and therefore had to be capable
of perform ng the necessary narrowing for statutes l|ike section
1111, even though that narrow ng m ght be redundant or unnecessary
under other statutes.
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listed in the NO nust be dism ssed as “duplicative and vague.”
(Doc. 145 at 43.) The first aggravator reads as follows:

The defendant, in the commssion of the

of fense, knowingly created a grave risk of

death to one or nore persons in addition to the

victim of the offense. (18 U.S.C. 8

3592(c) (5H)).
(Doc. 133 at 3.) Defendant asserts that this aggravating factor
is too vague “because there is no clear neaning given to the term
‘grave risk’ of death and the ‘additional persons’ is not
identified.” (Doc. 145 at 43.)

An aggravating factor “is not unconstitutional if it has sone

‘common-sense core of meaning ... that crimnal juries should be

capabl e of understanding.” Tuilaepa v. California, 512 U S. 967,

973, 114 S. Ct. 2630, 2636, 129 L. Ed. 2d 750 (1994) (quoting
Jurek, 428 U.S. at 279, 96 S. Ct. at 2959). Both the Tenth Circuit
and the Supreme Court have concluded that a simlar aggravating
circunstance, that a defendant created a “great risk of death” to

addi ti onal persons, is not void for vagueness. See Proffitt, 428

U S at 256, 96 S. Ct. at 2968; Brecheen v. Reynolds, 41 F.3d 1343,

1360-61 (10th Cir. 1994). Mor eover, vagueness is eval uated not
only in light of the words used to define the aggravator, but also
based on the construction given that factor by the courts. See
Proffitt, 428 U. S. at 255, 256, 96 S. Ct. at 2968, Brecheen, 41
F.3d at 1361; see also Jones, 527 U S. at 400-01, 119 S. Ct. at

2108 (holding that even counsels’ <closing argunents can cure
vagueness problenms in the wording of aggravating factors). As
applicable in the trial court, the construction of an aggravating

factor is reflected largely by the jury instructions relating to
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that factor. Cf. United States v. Allen, 247 F.3d 741, 786 (8th

Cir. 2001), vacated 536 U. S. 953, 122 S. Ct. 2653, 153 L. Ed. 2d
830 (2002) (remanding for reconsideration in light of Ring), and
aff’d on reh’g 357 F.3d 745 (8th Cir. 2004) (en banc); United

States v. Bar nette, 211 F.3d 803, 819 (4th Cir. 2000) .

Accordingly, the court is confident based on Proffitt and Brecheen,
that the parties and the court can craft jury instructions that
wi |l adequately define “grave risk” for the sentencer. Accord

Allen, 247 F.3d at 786; Barnette, 211 F.3d at 819; United States

v. MVeigh, 944 F. Supp. 1478, 1490 (D. Colo. 1996).

Wth respect to defendant’s argunent that the governnent has
failed to identify the additional persons who are the subject of
this aggravating factor, the governnment provided this information
in its response to another notion that makes sim |l ar argunents.
(Docs. 140, 186.) The governnent revealed that this factor is
based on all egations that defendant fired two rounds fromhis .44
cal i ber handgun into the kitchen area of the residence while
deputies were attenpting to renove the wounded sheriff from the
house. The governnent asserts that two ot her people, Darrell and
Bel i nda Cooper, were also in or near the vicinity of the kitchen
when the shots were fired, and that the bullets’ trajectories were
sufficiently close to the Coopers to place them at risk of being
hit. (Doc. 186 at 3, 5-7, 11.) The “grave risk of death” factor
I's focused on the danger posed to the Coopers. 1d. Therefore,
def endant’ s vagueness concerns have been addressed.

Al t hough defendant asserts that this aggravating factor is

al so duplicative, he fails to provide any argunment on this point.
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(Doc. 145 at 43.) However, the court notes that defendant raised
a simlar argunent in a separate motion. (Doc. 140.) The court
will not rule on the issue here, but will take it up in a separate
order addressing Doc. 140.
B. SUBSTANTI AL PLANNI NG AND PREMEDI TATI ON FACTOR
Next, defendant attacks the governnment’s second statutory

aggravating factor as overbroad and vague. (Doc. 143 at 43.) That
factors reads as foll ows:

The defendant commtted the offense foll ow ng

substanti al planni ng and preneditation to cause

the death of a person. (18 U.S.C. 8

3592(c)(9)).
(Doc. 133 at 3.) Defendant takes a two-step approach in attacking
this factor. First, defendant argues that the word “substantial”
IS too vague to be conprehended and applied by a jury. (Doc. 145

at 44.) He then excises the word “substantial,” and argues that

t he remai ni ng phrase, “planning and preneditation” fails to perform

t he necessary narrowi ng function. I d. Therefore, defendant
concludes, the entire factor nust be dism ssed. 1d.
Defendant’s first argument is conpletely foreclosed by

McCullah.?* In reviewing capital sentencing procedures under the
Anti-Drug Abuse Act of 1988, 21 U.S.C. § 848, the Tenth Circuit
concluded that an al nost identically worded statutory aggravating
factor was not wunconstitutionally vague. That factor read as
follows: “The defendant commtted the offense after substanti al

pl anning and prenmeditation.” 21 U.S.C. § 848(n)(8). That

2l \Wile defendant notes the Tenth Circuit’s decision in
McCul | ah, his brief does not recognize it as controlling precedent.
Thi s suggests that nmuch of his brief is boilerplate.
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aggravator is, in all relevant respects, identical to the one at
issue in this case. MCullah held that, “In the context in which
it appears, the term [“substantial”] clearly has a commonsense
meani ng of ‘considerable in quantity: significantly |large,’ which
crimnal juries are capable of understanding. See Webster's Ninth
New Col | egi ate Dictionary 1176 (1991).” MCullah, 76 F.3d at 1110.
The court having rejected this first step in defendant’s anal ysi s,
t he remai nder of his argunent regarding this aggravating factor
col | apses.
C. MJLTI PLE ATTEMPTED KI LLI NGS FACTOR

Finally, defendant takes a passing swipe at the third
statutory aggravating factor alleged by the governnent: *“The
def endant attenpted to kill other persons subsequent to the nurder
of Greenwood County Sheriff Matthew Sanuels as part of a single
crimnal episode. (18 U S.C. 8 3592(c)(16)).” (Doc. 133 at 3.)
Once again, defendant clains this factor is unconstitutionally
vague for failing to identify the “other persons.” (Doc. 145 at
51.) As it did with the “grave risk of death” factor, the
government provided this information in its response to a separate
notion raising simlar concerns. The governnment states that these
ot her persons are sheriff’'s deputies and Kansas Hi ghway Patro
Troopers identified or referenced in Counts One, N ne, Ten, and
El even of the indictnent. (Doc. 186 at 3 and n.1.) Defendant’s
notion is accordingly denied on this point.

G ven that these statutory aggravating factors satisfy the
constitutional standards raised by the defendant, it is clear from

a review of the | anguage used in the aggravators that they further
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limt the scope of persons who may be rendered deat h-eli gi bl e under
t he FDPA. Al'l three of the charged aggravating factors inpose
additional, objectivelimtations on death eligibility by requiring
the jury to wunanimously find beyond a reasonable doubt sone
additional facts that woul d not be conmon to all nmurders. In this
regard, the statutory aggravating factors charged by the gover nnent
perform additional narrowing to further Furman’s constitutiona
mandate of limting the jury’'s discretion in determ ning who shoul d
| ive and who shoul d die.
VI . NON- STATUTORY AGGRAVATI NG FACTORS

In addition to the statutory aggravating factors |just
di scussed, the NO also included four non-statutory aggravating
factors: 1) Victim Inpact; 2) Future Dangerousness; 3) Mirder of
a Law Enforcenent Officer; and, 4) Attenpted Murder of Multiple Law
Enforcement Officers.?? (Doc. 133 at 3-4.) Def endant asks the
court to dismss all four of the factors. (Doc. 145 at 51.)
First, he argues that the entire process of allow ng the governnent
di scretion to craft and charge non-statutory aggravating factors

is unconstitutional for various reasons.? Not abl y, however,

22 The NO included additional descriptions for each of these

factors, the relevant parts of which the court wll address as
appropri ate.

22 In a separate section of his brief, defendant argued that
t he FDPA was unconstitutional because the nethods adopted by the
government in response to Apprendi and Ring violated the
requi rements for separation of powers and the non-del egation
doctrine. (Doc. 145 at 15-18.) |In that argunent, defendant did
not specifically address non-statutory aggravating factors.
Neverthel ess, to the extent that his brief m ght be interpreted as
arguing that allowng prosecutors to select and charge non-
statutory aggravators vi ol ates these af orenenti oned principles, his
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def endant presents no authority on this point, other than general
propositions fromthe Supreme Court that he attenpts to apply to
the FDPA. 1d. at 51-56. Alternatively, he attacks the specific
factors enuner at ed here on grounds of vagueness, failure to narrow,
and ot her constitutional bases. 1d. at 57-65.
A. THE FDPA PROCESS ALLOW NG PROSECUTORS TO CHARGE NON- STATUTORY
AGGRAVATI NG FACTORS | S CONSTI TUTI ONAL

First, it is inmportant to note a significant distinction
bet ween statutory and non-statutory aggravating factors. Statutory
aggravating factors serve a dual purpose in the FDPA: they are both
eligibility factors and selection factors. See 18 U. S.C. 8§
3593(e). Statutory aggravating factors serve as eligibility
factors in that the jury nust find at |east one statutory
aggravator before it may even consider recomending the death

penalty. 18 U S.C. 8§ 3593(e); see also Jones, 527 U. S. at 376-77,

119 S. Ct. at 2096. |In other words, defendant is not even rendered
eligible for a death sentence under the FDPA until a unani nous jury
has found beyond a reasonable doubt that he had the requisite
intent, 18 U.S.C. 8 3591(a)(2), and that at |east one aggravating
fact or enunerated under section 3592(c) existed. Jones, 527 U.S.

at 376-77, 119 S. C. at 2096. After that, statutory aggravating

argument is foreclosed by Tenth Circuit precedent.

In McCul |l ah, the court of appeals specifically concluded that
provisions of the Anti-Drug Abuse Act of 1988 that allowed
prosecutors to craft and charge non-statutory aggravating factors
were constitutional under separation of powers principles and the
non- del egati on doctrine. MCullah, 76 F.3d at 1106-07. The court
finds no material distinction between the authority granted the
governnment to charge non-statutory aggravating factors under the
Anti-Drug Abuse Act of 1988 and the FDPA.
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factors serve as selection factors - that is, the jury is
authorized to consider them along wth other specified
information, in determ ning what sentence to reconmend. See 18
U.S.C. 8§ 3593(e),;

Jones, 527 U.S. at 377, 119 S. Ct. at 2097.

Unli ke statutory aggravators, non-statutory aggravating
factors under the FDPA are only selection factors. See 18 U S.C.

8§ 3593(e); see also Jones, 527 U S. at 401, 119 S. Ct. at 2108

(plurality opinion); Allen, 247 F.3d at 757. They play no role in
determ ning who is eligible for the death penalty. Allen, 247 F. 3d

at 757; United States v. Johnson, 362 F. Supp. 2d 1043, 1106 (N.D.
| owa 2005). Rat her, the purpose of non-statutory aggravating
factors is to help distinguish anong death-eligible defendants in
order to determ ne who, if anyone, should be executed. See Allen,
247 F. 3d at 757; United States v. Karake, 370 F. Supp. 2d 275, 279
(D.D.C. 2005).

Def endant’s first argument on this subject is that the non-
statutory aggravating factors should be di sni ssed because they “do
not constitutionally limt and guide the discretion of the jury,
thus permtting wholly arbitrary and capricious death sentences.”

(Doc. 145 at 53.) However, the bal ance of his brief on this point
does not address failure to limt or guide the jury. Instead, he
conplains that by authorizing prosecutors to define and charge
unspeci fied, non-statutory aggravating factors, the FDPA inposes
the sanme arbitrary, random procedural deficiencies condemed by

Fur nan. Id. at 54.

The Suprene Court has distinguished between the role of
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eligibility factors and selection factors. Eligibility factors

“performthe constitutional narrowi ng function.” Brown v. Sanders,

U S _, 126 S.Ct. 884, 889 n.2 (2006); see also Tuil aepa, 512

U.S at 971-72, 114 S. Ct. at 2634. Sel ection factors pronote
I ndi vi dual i zed sentencing. See Tuilaepa, 512 U. S. at 971-72, 114

S. C. at 2634; MCullah, 76 F.3d at 1106 (“At the selection stage
of a capital proceeding, the focus is on ‘an individualized
determ nation on the basis of the character of the individual and
the circunstances of the crinme.’ Zant v. Stephens, 462 U S. 862,
879, 103 S. Ct. 2733, 2744, 77 L. Ed. 2d 235 (1983)”"); United
States v. Regan, 228 F. Supp. 2d 742, 749-50 (E.D. Va. 2002)

(“[T]he intent of non-statutory factors is to individualize
sentenci ng based upon the character of the individual and the
circunstances of the case”).

Generally speaking, once a capital defendant has been found
eligible for the death penalty, Furman’s constitutional narrow ng

requi rement has been nmet. See Sanders, 126 S. Ct. at 889, 894.

At that point, “the sentencer may be given ‘unbridled discretion
in determ ning whether the death penalty should be inposed after
it has found that the defendant is a nenber of the class made
eligible for that penalty.’ " Tuilaepa, 512 U S. at 979-80, 114 S.
Ct. at 2639 (quoting Zant, 426 U.S. at 875, 103 S. Ct. at 2742).
However, if the jury s discretion is channeled by a statutory
scheme that directs it to consider particular selection factors,
those factors nust neet constitutional requirenents for validity
to “ensure that the process is neutral and principled so as to

guard against bias or <caprice in the sentencing decision.”
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Tui l aepa, 512 U.S. at 973, 114 S. C. at 2635; see also Stringer
v. Black, 503 U S. 222, 235, 112 S. Ct. 1130, 1139, 117 L. Ed. 2d

367 (1992). If the jury considers an invalid selection factor,
then there is a possibility that the weighing process wll be

skewed by that invalid factor. See Sanders, 126 S. Ct. at 891-92;

Stringer, 503 U.S. at 232, 112 S. C. at 1137. Such skew ng can
run af oul of the Ei ghth Anrendment’ s requirenments for individualized

sentencing . See Stringer, 503 U. S. at 230, 112 S. Ct. at 1136.

To the extent defendant’s first argunment really is that “non-
statutory aggravating factors do not constitutionally limt and
guide the discretion of the jury,” (Doc. 145 at 53), it is
frivol ous. Who can say whether particular non-statutory
aggravators wll neet constitutional requirenments for validity
until they have been drafted? Defendant’s argunment appears to be
that all non-statutory aggravating factors fail in this regard, but
this defies |ogic. It is certainly plausible that prosecutors
m ght draft extrenely well-defined non-statutory aggravators that
would do a satisfactory job of limting and guiding the jury’'s
di scretion. Hence, non-statutory aggravating factors nust be
eval uat ed i ndi vidual |y, not in the whol esal e fashi on t hat def endant
urges here.

More |ikely, defendant’s intent is to attack the
constitutionality of the procedure that allows prosecutors to draft
non-statutory aggravating factors. |In particular, he argues that
allowing prosecutors to “unilaterally expand the list of
aggravating factors on a case-by-case basis would inject into

capital proceedings precisely the uncertainty and di sparate case
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results that Furman found to violate the Ei ghth Anmendnent.” (Doc.
145 at 54.) However, Furman was concerned with the unfettered
di scretion given to capital juries to inpose death follow ng
conviction under broadly defined offenses. See Gregg, 428 U. S. at
195 n. 47, 206, 96 S. Ct. at 2936, 2940-41 (Stewart, Powell, and
Stevens, JJ., concurring); id. at 220-21, 96 S. Ct. at 2947
(Burger, C.J., and Wi te and Rehnqui st, JJ., concurring). Tuilaepa
teaches that, once death eligibility requirenents have been
satisfied by convicting a capital defendant of nurder and finding
at |east one aggravating circunstance, the sanme “unbridled
di scretion” that was found taboo in Furman becomes conpletely
appropriate under the Ei ghth Amendnent. Tuil aepa, 512 U. S. at 971-
72, 979, 114 S. Ct. at 2634, 2639. Thus, at the selection phase
of an FDPA proceedi ng, the risks of “uncertainty and di sparate case
results” that would offend the Constitution have already been
substantially elimnated. (Doc. 145 at 54.)

Mor eover, defendant’s concern that prosecutors have unlimted
authority to dreamup and i npose non-statutory aggravating factors
is incorrect. Any such factors urged by the government nust still
pass constitutional nuster. Recent cases at the district court
| evel have hel ped synthesize the constitutional requirenments for
aggravating factors, both statutory and non-statutory, as expounded

I n numerous Supreme Court cases. In United States v. Bin Laden,

126 F. Supp. 2d 290 (S.D.N. Y. 2001), the court provided the
foll ow ng summary:
First, the aggravator nust not be so vague as

to lack “sone conmon-sense core neaning oo
t hat crim nal juries [ are] capabl e of
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understanding.” (Juilaepa v. California, 512
UusS. 967, 972, 114 S. C. 2630, 129 L. Ed. 2d
750 (1994).) Second, the aggravator cannot be
overbroad such that a sentencing juror “fairly
could concl ude t hat [the] aggravating
circunstance applies to every defendant
eligible for the death penalty.”[?4] ( Arave v.
Creech, 507 U.S. 463, 474, 113 S. C. 1534, 123
L. Ed. 2d 188 (1993).) Third, the aggravator
must be “sufficiently relevant to the question
of who should live and who should die.” (U._S.
v. Davis, 912 F. Supp. 938, 943 (E.D. La.
1996); see Arave, 507 U.S. at 474, 113 S. Ct.
1534; U.S. v. Cuff, 38 F. Supp. 2d 282, 288-289
(S.D.N. Y. 1999) (“Apredicate to fulfilling the
constitutional conditions for an aggravating
factor is that the disputed factor be an
aggravating factor in the first place.”); U_S.
v. Friend, 92 F. Supp. 2d 534, 541 (E.D. Va.
2000) .) Fourth, even if rel evant, t he
aggravator may be excluded “if its probative
val ue is outwei ghed by the danger of creating
unfair prejudice, confusing the issues, or
m sl eading the jury.” (18 U. S.C. 8§ 3593(c); see
also Friend, 92 F. Supp. 2d at 541 (deemng it
“essential that an aggravating factor Dbe
measured in perspective of the fundanental
requi rement of heightened reliability”).)

Id. at 298. MCull ah al so i nposes the additional requirenent that
aggravating factors cannot be duplicative of one another. 76 F.3d
at 1111-12. Reduced to a list then, non-statutory aggravating
factors nmust be both relevant and reliable, while they nay not be
vague, duplicative, or perhaps, overbroad. If the governnent
charges non-statutory aggravating factors that violate these

requi rements, the court can strike themfromthe NO. This process

24 But see Jones, 527 U S. at 401, 119 S. Ct. at 2108
(plurality opinion) (noting that the Court had never considered
what it nmeant for a selection factor, rather than an eligibility
factor, to be overbroad). Since the constitutional narrow ng
requirement is, by definition, satisfied at the eligibility phase,
the question of what it nmeans for a selection factor to be
overbroad is a good one.
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adequately protects defendant’s rights. His argunments to the
contrary are rejected.
B. USE OF NON- STATUTORY AGGRAVATI NG FACTORS DOES NOT VI OLATE THE
BAN ON EX POST FACTO LAWS

Def endant’ s next general challenge to the FDPA's use of non-
statutory aggravating factors is that this process violates the
constitutional ban on ex post facto laws.? (Doc. 145 at 55.) To
his credit, defendant acknow edges that this argunent has been
squarely rejected by the Eighth Circuit in Allen, as it should have
been. 1d. |Indeed, one court after another has found defendant’s

argument nmeritless. See, e.qg., United States v. Higgs, 353 F.3d

281, 321-22 (4th Cir. 2003); Allen, 247 F.3d at 759; Regan, 228 F
Supp. 2d at 749; United States v. Llera Plaza, 179 F. Supp. 2d 444,

456 (E.D. Pa. 2001); MVeigh, 944 F. Supp. at 1486.
The Ex Post Facto Clause “is ained at | aws that retroactively
alter the definition of crimes or increase the punishnment for

crimnal acts.” Cal. Dep’'t of Corr. v. Morales, 514 U.S. 499,

504-05, 115 S. Ct. 1597, 1601, 131 L. Ed. 2d 588 (1995). Even
after Ring, the FDPA' s use of non-statutory aggravating factors
does neither. The operative | anguage from Apprendi, on which Ring

relied, is that “any fact that increases the penalty for a crine

beyond the prescribed statutory maxi mum nust be submtted to a
jury, and proved beyond a reasonabl e doubt.” Apprendi, 530 U S.
at 490, 120 S. Ct. at 2363 (enphasis added). Thus, even accepting

2> See U.S. Const. art. I, 89, cl. 3 (“No . . . ex post facto
Law shal | be passed.”).
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for sake of argunment defendant’s conclusion that Ring created a new
of fense of federal capital nmurder (Doc. 145 at 13), the “el enents”
of such a crime would at nost include one of the gateway intent
factors and one statutory aggravating factor. Once the jury nakes
t hose findings, a defendant is eligible for the death penalty, and
the penalty that he faces cannot be increased any further. Non-
statutory aggravators do not even conme into play until after the
jury has found a defendant eligible for the death penalty. They
nei t her change the definition of the underlying crime, nor do they
i ncrease the potential punishment. See United States v. Purkey,

428 F. 3d 738, 749 (8th Cir. 2005) (en banc). Therefore, the FDPA s

use of non-statutory aggravating factors does not violate the Ex
Post Facto Cl ause.
C. THE LANGUAGE OF THE FDPA DOES NOT PRECLUDE THE USE OF NON-
STATUTORY AGGRAVATI NG FACTORS

Def endant next argues that inconsistencies in the | anguage of
t he FDPA preclude the use of non-statutory aggravating factors.
He notes that under section 3591(a)(2), a defendant who has been
found guilty of a capital offense with the requisite nmental state

“shall be sentenced to death if, after consideration of the factors

set forth in section 3592 . . . it is determ ned that inposition

of a sentence of death is justified.” (Enphasi s added).
Def endant argues that non-statutory aggravating factors are not
“set forth” in section 3592(c); therefore, such factors may not be
considered by the jury in making a sentencing recommendation
(Doc. 145 at 55-56.)

Ininterpreting a statute, the court considers the |l egislative

-52-




scheme as a whol e, and does not focus on individual provisions in

i sol ati on. See TRWIlnc. v. Andrews, 534 U S. 19, 31, 122 S. C

441, 449, 151 L. Ed. 2d 339 (2001). Section 3592(c) authorizes the
jury to consider “whether any other aggravating factor for which
notice has been given exists.” The notice requirement is a
reference to section 3593(a), which prescribes the use of the NO
to, anong other things, identify the aggravating factors that the
governnment intends to prove. |In elaborating on these aggravating
factors, section 3593(a) expressly nentions victiminpact evidence,
i ncluding |oss and suffering by the victinms famly. Since this
aggravating factor is not expressly enunerated in section 3592(c),
it is obvious that section 3593(a) contenplates the use of what is
generally referred to as non-statutory aggravating factors.
Conti nui ng, section 3593(d) directs the jury to return speci al
findings “identifying any aggravating factor or factors set forth

in section 3592 found to exist and any ot her aggravating factor for

which notice has been provided under subsection (a) found to

exist.” This provisionrequires the jury to consider the existence
of non-statutory aggravating factors identified in the NO.

Read as a whol e, these provisions clearly contenplate that the
jury will consider any non-statutory aggravating factors identified
in the NO and for which the governnent presents evidence at the
sentenci ng phase. This court considered and rejected this precise

argument in United States v. Nguyen:

The court sees no nmerit in this argunent. A
statute should be construed, if possible, in
such a way that all of its provisions can be
given effect, and so that no part of the
statute is rendered i noperative or superfl uous.
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Honel and Stores, Inc. v. Resolution Trust
Corp., 17 F.3d 1269, 1273 (10th Cir.), cert.
deni ed, 513 U. S. 928, 115 S. Ct. 317, 130 L.
Ed. 2d 279 (1994). [Defendant’s] strained and
hyper-literal reading of § 3591(a) woul d render
| arge portions of § 3592 inoperative. For
exanple, if the court accepted [defendant’ s]
construction of 8 3591(a), then this would al so
render inoperative the “any other” mtigating
factors provision, 8 3592(a)(8), a result that
[ def endant] would surely claim violates the
Fifth and Ei ghth Amendnents. There is nothing
internally contradictory or anbi guous about a
statute referring to sonmet hing “set forth” in
a “catch-all provision.” It is a frequently
enpl oyed tool of the |aw.

928 F. Supp. 1525, 1536 (D. Kan. 1996); accord United States v.

Robi nson, 367 F.3d 278, 293 (5th Cir. 2004); Regan, 228 F. Supp
2d 742, 749 (E.D. Va. 2002); Llera Plaza, 179 F. Supp. 2d 444,

457-59 (E.D. Pa. 2001). The court will not revisit the matter. 26
D. PROSECUTORI AL | NCONSI STENCI ES | N CHARGI NG NON- STATUTORY
AGGRAVATI NG FACTORS

Finally, with respect to defendant’s generalized attacks on

t he non-statutory aggravating factors, he requests a hearing where

26 The court notes that Llera Plaza identified additional
| anguage in the FDPA that suggests a distinction between the phase
enployed in section 3591(a) and termnology wused in other
provi si ons, such as section 3593(d) (distinguishingbetween factors
“set forth in section 3592" and “other aggravating factor[s] for
whi ch notice has been provided”). Llera Plaza, 179 F. Supp. 2d at
458-59. Nevertheless, Llera Plaza arrived at the sanme concl usi on

as the other courts that have rejected this argunent Id. at 459.
Moreover, to the extent that Llera Plaza was ?ht about the
|l anguage in section 3591(a) being dlstlngU|shab from ot her

references to aggravating factors in the FDPA, the court notes that
the operative provision of section 3591(a) states that a defendant

“shall be sentenced to death if [other conditions are net].
§Enphasis added) . Under the FDPA, sentencing is the judge’'s
unction; the jury merely recommends a sentence. Conpare 18 U.S. C.

§ 3593(e), with id. 8 3594. Thus, it may be that section 3591$a
I s addressed to the court, not the jury. Neither party has briefed
this matter, and the court will not speculate on it when the matter
has not been properly raised.
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he hopes to prove that federal prosecutors across the nation have
been inconsistent in alleging non-statutory aggravating factors.
(Doc. 145 at 56.) Defendant does not explain the type of evidence
whi ch he would offer at such a hearing, nor does he identify any
case where a hearing was held. Moreover, defendant fails to cite
a single authority for the proposition that his theory nakes any
di fference. He asserts that this theoretical inconsistency nmakes
t he FDPA unconstitutionally arbitrary as applied. 1d. However,
t he general condemmation of arbitrariness in capital proceedings
has focused on the |lack of standards to guide juries. See G eqq,
428 U. S. at 189, 96 S. Ct. at 2932 (plurality opinion). As already
noted, the Supreme Court has set forth standards that circunscribe
a prosecutor’s discretion to allege non-statutory aggravators.

Those standards include relevance and reliability, anong others.

The court will consider any argunents raised by defendant that the
char ged non-statutory aggravating factors fail to neet
constitutional standards. Under that schene, defendant is

protected against arbitrariness, wthout regard to what other
prosecutors mght be doing in other jurisdictions. Hi s argunent
and his request for a hearing on this matter are rejected.
E. VICTIMIMACT FACTOR

Turning now to defendant’s specific attacks on the non-
statutory aggravating factors all eged agai nst him he contends t hat
the victiminpact aggravator is unconstitutionally vague, and that
it fails to narrow the class of nurderers subject to the death
penal ty. (Doc. 145 at 57-60.) In the NO, the governnent

el aborates on this factor as foll ows:
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Victim |npact. The defendant’s nurder of

G eenwood County Sheriff Matthew Sanuel s caused

permanent harm to the famly of G eenwood

County Sheriff Mtthew Samuels and to the

peopl e of Greenwood County, Kansas, because of

the victims personal characteristics as an

I ndi vi dual human being and the inpact of his

deat h upon those persons.
(Doc. 133 at 3 (enphasis inoriginal).) The governnent has further
revealed its intentions in this area in a response to a related
noti on addressi ng non-statutory aggravating factors. (Doc. 187.)
In that response, the governnment states that it will call famly
menmbers to testify regarding how the loss of the sheriff has
affected their lives. 1d. at 6. Prosecutors also intend to cal
other officers of the G eenwood County Sheriff’s Department to
testify about the inpact Sheriff Samuels’ death had on the
departnment and on the people of G eenwood County. ld. at 8.
Finally, the governnment intends to present evidence on Sheriff
Sanuel s’ involvenment in civic and community activities. [|d.

The Ei ght h Amendnent does not bar adm ssion of victiminpact

evidence at the penalty phase of a capital trial. United States

v. Chant hadara, 230 F.3d 1237, 1273 (10th Cir. 2000) (citing Payne

v. Tennessee, 501 U. S. 808, 819-27, 111 S. Ct. 2597, 115 L. Ed. 2d

720 (1991)). The FDPA specifically authorizes its adm ssion if
notice has been given. 18 U.S.C. § 3593. Wth respect to
def endant’ s argunent that this factor fails to narrowthe field of
deat h-eligible nurderers, the Tenth Circuit has provided this cl ear
gui dance:

[ Def endant] specifically contends that, because

all nmurders have victins, and all victins have

famlies, a victim inpact aggravating factor
does not narrow t he cl ass of offenses for which
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the death penalty may be inposed, as required

under the Eighth Anendnment. This argunent is
foreclosed by binding case |aw. The Supreme
Court has recently stated: “The Eighth
Amendment . . . permts capital sentencing

juries to consider evidence relating to the
victims personal characteristics and the
enoti onal inpact of the nurder on the victinls
famly in deciding whether an eligible
def endant should receive a death sentence.”
Jones, 527 U.S. at 395, 119 S. Ct. 2090. I n
concluding the victiminpact aggravating factor
at i ssue was not unconstitutionally overbroad,
t he Court expl ai ned:

Of course, every nurder will have an
inpact on the victims famly and
friends-. . . Even though the
concept[ ] of victiminpact . . . nmay
well be relevant in every case,
evidence of . . . victiminpact in a
particul ar case i's i nherently
individualized. . . . So long as .

. victim inpact factors are used to
direct the jury to the individual
circunstances of the case, we do not
think [the] principle [against bias
or caprice in t he sent enci ng
decision] will be disturbed.

Id. at 401, 119 S. Ct. 2090.

Chant hadara, 230 F. 3d at 1273 (enphasi s added). |Indeed, as already
di scussed, the constitutional narrowing function is conpleted at

the eligibility phase of an FDPA proceedi ng. See Sanders, 126 S.

Ct. at 889, 894. Moreover, it is arguable that a nore generally
phrased aggravator is desirable at the sel ection phase because it
directs the jury to consi der evidence and drawits own concl usi ons,
rat her than suggesting an answer - the former nethod being nore
neutral, and one apparently favored by the Suprene Court.
See Tuil aepa, 512 U. S. at 974-75, 978, 114 S. Ct. at 2636, 2638.

Neverthel ess, the factor cannot be phrased in such general
terms as to be unconstitutionally vague. “IA] factor is not

unconstitutional if it has sonme ‘compn-sense core of nmeaning .
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that crimnal juries should be capable of understanding’ .”
Tui |l aepa, 512 U. S. at 973-74, 114 S. Ct. at 2636 (quoting Jurek,
428 U.S. at 279, 96 S. Ct. at 2959 (Wwite, J., concurring in
judgnment)). However, courts are to be “quite deferential” in their
review of factors for vagueness. 1d. at 973.

Looking to all the informati on provi ded by the governnment, the
court has only one area of concern regardi ng vagueness. See Jones,
527 U.S. at 401, 119 S. Ct. at 2108 (plurality opinion) (resolving
vagueness inquiry by |looking not only to the factor as worded, but
al so to the governnent’s argunent to the jury). That area invol ves
t he notion of the harmsuffered by the people of G eenwood County.
Even the court is at a loss as to the evidence which m ght be

contenpl ated under that portion of the victim inpact factor.

Accordingly, the government will be ordered to provi de defendant
with sufficient detail on this factor so that he will know what is
I ntended and can raise any appropriate objections. See United

States v. G over, 43 F. Supp. 2d 1217, 1225 (D. Kan. 1999).

However, the court notes that defendant has a separate notion on

file challenging other aspects related to the victim inpact

aggravat or. (Doc. 141.) The court has already reviewed that
notion and has concluded that additional disclosure wll be
required for issues raised therein. In order to avoid the

potential confusion associated wth issuing nultiple orders
requiring additional disclosure onthe sanme aggravating factor, the
court wll give specific instructions and deadlines for all
di sclosures related to the victiminpact aggravating factor inits

forthcom ng order disposing of Doc. 141.
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F. FUTURE DANGEROUSNESS FACTOR

Next, defendant contests the validity of another non-statutory
aggravating factor alleged against him - future dangerousness.
(Doc. 145 at 61.) |In the NO, the governnent charged this factor
as follows:

Fut ur e Dangerousness. The defendant represents
a continuing danger to the |lives and safety of
others in the future as is evidenced by the
fol |l owi ng:

A) The defendant has a |ack of renorse
for the murder of G eenwood County
Sheriff Mtthew Sanuel s;

B) Hi s past crimnal conduct;

C The severity of the instant crines;
D The defendant was in custody of the

Kansas Departnment of Corrections in
parole status at the time these
of fenses were conmm tted,

E) The defendant was a parol e absconder
at the tinme these offenses were
comm tted,;

F) The defendant’s threats to others;

€ His stated desire to escape from

rison;

H) is lack of desire and/or failure to
conply wth prison/jail/detention
facility rules and regul ations;

1) His stated desire to commt a bank
robbery;

J) His manufacture and use of illega
dr ugs.
(Doc. 133 at 3-4 (enphasis in original).) In addition to the
consi derable detail provided in the NO, the governnment
suppl enmented its disclosures on this matter in its response to a
separate noti on addressing this same aggravator. (Doc. 188.) Wth
respect to the claimof |ack of renmorse, the governnment reveal ed
the contents of letters witten by defendant while in custody, in

whi ch he boasts about his actions in killing Sheriff Sanmuels, and

claims that he would do it again. 1d. at 11-13. As evidence of
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def endant’ s past crimnal conduct, prosecutors claimthat he has
previously been convicted of attenpted aggravated robbery of a
store, in which he severely beat a victim 1d. at 13. Defendant
Is also alleged to have a juvenile adjudication for severely
beating a classmate in high school. [d. As for the severity of
the crime, the governnent disclosed that it intends to focus on
def endant’s conduct in shooting at other deputies while they
pl eaded with himto let them drag the dying sheriff out of the
house. 1d. at 16.

In addition to these facts, the governnment clainms that
def endant made a nunber of threats to other people while in custody
pending this trial. The governnment disclosed the contents of a
letter in which defendant nade threats against a former co-
def endant, whom he believed had i nformed on defendant. 1d. at 17.
The | anguage used in that threat is arguably a threat to kill the

targeted victim In another letter, defendant threatened to attack

and kill sone of his jail guards, and to take hostages in an effort
to escape. |d. at 18. He also stated his feeling that he may need
to kill a guard “just to get sonme respect.” 1d. As evidence that

defendant’s threats were not necessarily hollow, the government
plans to show that, after a fornmer associate, Nathan Fife, began
to cooperate with police, defendant escaped from his isolation
cell, managed to sneak into a different part of the jail where Fife
was housed, and was finally apprehended directly outside the door
to Fife's cell. Al'l this occurred after defendant sent Fife a
t hreatening note indicating that defendant was aware of Fife’'s

efforts to cooperate with authorities. 1d. at 18-19.
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Finally, the governnment offers evidence to show that, while in
custody awaiting trial, defendant assaulted a detention officer.
Id. at 19-20.

Turning to the remaining specific allegations of future
dangerousness, the governnent points to a great deal of the
previ ously nentioned jail house conduct as evidence that defendant
refuses to conply with jail and prison rules. As further evidence
of this propensity, while in jail, defendant was caught with a
weapon made from a toothbrush. Id. at 20. The governnent al so
puts forth evidence that defendant has stated his desire to rob a
bank. Not only did he docunent that desire before his arrest, but

he has reaffirmed it in some of his jail house letters, indicating

that he nmust escape in order to fulfill this conpelling desire to
commt a bank robbery before he dies. ld. at 21. Finally, in
support of the claimthat the manufacture and use of illegal drugs

relates to future dangerousness, the governnent clainms defendant
told his nother that he had |earned numerous different ways to
manuf act ure net hanphetani ne during a previous prisonterm 1d. at
21.

Subsequent to filing the aforenentioned response, the
governnment filed a suppl emental response that chronicled even nore
evi dence pertaining to the claim of future dangerousness. (Doc.

231.) Therein, prosecutors disclosed another letter witten by

def endant while incarcerated pending trial, in which he threatens
to harm or possibly kill, sonme unknown person whom he believes is
seeing his fornmer girlfriend. Id. at 2. The governnent al so

provides nore detail regarding the incident in which defendant
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escaped from his cell to seek out Nathan Fife. Id. 1In another
|l etter, defendant reaffirnms his commtnment to escape from prison
Id. at 3.7%

Defendant’s first argunent is that the NO failed to provide
sufficient notice of the facts or theories upon which the
governnment intended to rely in order to prove the future
dangerousness aggravator. (Doc. 145 at 61-62.) More specifically,
defendant clainms that “to conply with the requirenents of due
process, [the governnent] nust at | east all ege sone concrete facts
with dates and times - or provide a mninmal outline of its theory -
so that the defense may not the nature of the claim” |[d. at 62.
There can be little doubt that the subsequent disclosures by the
governnment have far exceeded defendant’s request. (Docs. 188,
231.) The court does not here rule on the argunents presented in
def endant’ s separate notion regarding this factor (Doc. 142), to
whi ch these responses were specifically aimed. Rather, the court
nmerely finds that the details conveyed in those responses are
sufficient to allay the concerns rai sed by def endant in the present
notion. (Doc. 145.)

Proceedi ng wi t hout authority once agai n, defendant next argues
t hat future dangerousness is not a valid non-statutory aggravating
factor under the FDPA because Congress could have included it in
the list of statutory aggravating factors, but chose not to do so.

(Doc. 145 at 62.) He supports this claimby arguing that Congress

2l The government also discloses additional letters by
def endant; however, it is unclear fromthe content of those letters
exactly how they bear on the issues charged under the future
danger ousness aggravator. |d. at 4.
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did choose to include several statutory aggravating factors that
bear on a defendant’s future dangerousness. 1d. Continuing, he
argues that since Congress chose those aspects of a defendant’s
conduct that it wanted juries to consider with respect to future
dangerousness, it necessarily follows that Congress did not intend
for prosecutors to bring in other aspects of a defendant’s future
dangerousness by alleging such dangerousness as a non-statutory
aggravating factor. 1d. at 62-63.

It is well-settled that the Constitution permts the
consi deration of evidence relating to future dangerousness at the
penalty phase of a capital trial. Tuilaepa, 512 U.S. at 976-77,
114 S. C. at 2637; Jurek, 428 U.S. at 274-76, 96 S. Ct. at

2957-58; Tillman v. Cook, 215 F.3d 1116, 1130 (10th Cir. 2000).

Al t hough Congress may have specified sone statutory aggravating
factors that may relate to future dangerousness, it also clearly
del egated to the governnent broad discretion to allege non-
statutory aggravators. Def endant points to no authority for his
proposition. By contrast, the |lower courts considering this or
sim |l ar argunents have uniformy held that future dangerousness may
be a perm ssi ble non-statutory aggravating factor under the FDPA.

See, e.g., United States v. Rodriguez, 2006 W 487117, *5 (D.N. D

Feb. 28, 2006); Bin Laden, 126 F. Supp. 2d at 303-04; United States

v. Cooper, 91 F. Supp. 2d 90, 111-12 (D.D.C. 2000); dover, 43 F
Supp. 2d at 1227; United States v. Frank, 8 F. Supp. 2d 253, 279

(S.D.N. Y. 1998); United States v. Spivey, 958 F. Supp. 1523,
1534-35 (D.N.M 1997). The court will not part conpany with these

ot her courts based on nothing but unsubstantiated specul ati on as
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to what Congress m ght have intended by its silence onthis matter.
G OTHER NON- STATUTORY AGGRAVATI NG FACTORS

For his last two argunents attacki ng non-statutory aggravati ng
factors, defendant basically reiterates his logic that, if Congress
did not include these factors as statutory aggravators, this
evinces congressional intent to preclude the governnment from
al l eging them as non-statutory aggravating factors. (Doc. 145 at
64- 65.) The two factors at issue are described in the NO as
“Murder of a Law Enforcenment Officer” and “Attenpted Murder of
Mul ti pl e Law Enf orcenent Officers.” (Doc. 133 at 4.) Defendant’s
argument on this point is rejected for the same reason that his
sim lar argunent as to future dangerousness was rejected. Congress
granted prosecutors broad discretion to allege non-statutory
aggravating factors. That authority has been uniformy upheld so
|l ong as the factors neet constitutional standards for vagueness,
rel evance, reliability, etc. The <court wll not construe
congressional silence on this matter as an affirmative bar to the
factors at issue here. Def endant presents no authority for his
argument, not even some snippets from |l egislative history. Hi s
noti on on these points is accordingly denied.
VIT. CONSTI TUTI ONALI TY OF THE FDPA I N LI GHT OF JURORS PERFORMANCE

The court now turns to the argunents presented in defendant’s
second notion to declare the death penalty unconstitutional. (Doc.
146.) In this lengthy brief, which has every appearance of the
“boil er-plate” variety, def endant argues t hat extensi ve
soci ol ogi cal studies have concluded that capital juries routinely

base their decisions on inproper factors and reach concl usi ons at
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i nappropriate stages of the trial. Reduced to their essence, the
conclusions fromthese studi es, on which defendant relies, is that
the American public is either too stupid or too dishonest to field
a jury pool that will carry out its constitutional duties in a
capi tal case. (Doc. 146 at 58-61.) The argunment that capital
juries lack the intelligence to do their job is based on findings
that the instructions necessary to walk a capital jury through the
guilt and penalty phases of a death penalty case are too conpl ex
for many jurors to understand. Id. at 47-50, 54-55. The
alternative argunent that the jurors disregard the instructions is
based on enpirical data from prior jurors who allegedly admtted
that they based their decision on inproper factors or made their
deci sions before hearing all the evidence. 1d. at 40-44, 50-53,
56-57. Disregarding the instructions is a violation of the oath
adm ni stered to jurors when they are sworn, and it is on this basis
that the court sunmmari zes and paraphrases defendant’s argunent to
be that the jurors are sinply dishonest when, in voir dire, they
state that they can and will follow the courts instructions, and
then willfully refuse to follow those instructions and be bound by
t heir oath.

The jury system is a sonmewhat unique institution anong
civilized societies. Al t hough other constitutional rights have
been extended to Anmerican territorial possessions, the Suprene
Court has been quite circunspect about recognizing a right to jury
trial in territories that do not share our history of trial by

jury. See, e.qg., Dorr v. United States, 195 U.S. 138, 145, 148,

24 S, Ct. 808, 811, 812, 49 L. Ed. 128 (1904) (right to jury trial
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did not extend to Philippine Territory where civilized areas were
accustomed to non-jury trials under Spanish rule, and “uncivilized”

areas inhabited by ®“savage” people were unfit to exercise the

right). |In Balzac v. Porto Rico, 258 U S. 298, 42 S. Ct. 343, 66
L. Ed. 627 (1922), the court summarized this hesitation as follows:

“[1]f the United States shall acquire by treaty
the cession of territory having an established
system of jurisprudence, where jury trials are
unknown, but a method of fair and orderly tri al
Prevails under an accept abl e and
ong- est abl i shed code, the preference of the
peopl e nmust be disregarded, their established
custons i gnored, and they thensel ves coerced to
accept, in advance of incorporation into the
United States, a system of trial unknown to
them and unsuited to their needs. W do not
think it was intended, in giving Pomer to
Congr ess to make regul ati ons or t he
territories, to hanper its exercise with this
condition.”
The jury system needs citizens trained to
the exercise of the reponsibilities [sic] of

jurors. In common-|aw countries centuries of
tradition have prepared a conception of the
I mpartial attitude jurors nust assune. The

jury system postulates a conscious duty of
participation in the machinery of justice which
It is hard for people not brought up in
fundamental |y popul ar governnent at once to
acquire. One of its greatest benefits is in
the security it gives the people that they, as
jurors, actual or possible, being part of the
Judicial systemof the country, can prevent its
arbitrary use or abuse. Congress has thought
that a people like the Filipinos, or the Porto
Ri cans, trained to a conplete judicial system
whi ch knows no juries, living in conpact and
ancient communities, wth definitely formed
custons and political conceptions, should be
permtted thensel ves to determ ne how far they
wish to adopt this institution of Anglo-Saxon
origin, and when.

ld. at 310, 42 S. Ct. at 347 (quoting Dorr, 195 U S. at 148, 24
S. C. at 812).
Def endant asks the court to find that, |ike the people of the
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Phillippines in 1904 and Puerto Rico in 1922, the Anmerican people
are not up to the task of discharging their duties under a jury
system Indeed, unlike the Phillippines and Puerto Ri co, where the
Court concluded that the citizens were sinply unprepared to have
a jury system inposed on them as a condition of becomng a U S.
territory, defendant would have the court conclude that the
Ameri can people, once a shining example of the jury systemat its
finest, have now degenerated, intellectually and/or nmorally, to the
poi nt t hat they can no |onger be entrusted wth the
responsibilities of jurors - at least in capital proceedings.
Frankly, the court |acks the arrogance required to render such a
sweepi ng condemation of the Anmerican public.

Moreover, even if the court were to entertain defendant’s
di sturbing argunments, he would not be entitled to relief.
CGeneral | y speaki ng, the Suprene Court has granted relief in capital
cases in two situations: 1) when the sentencing schenme is
constitutionally deficient; and 2) when the proceedi ngs under
review had a specific constitutional flaw. Furman is the
qui ntessenti al exanple of the first situation. |In that case, the
Court found that the capital sentencing procedures under review
were facially unconstitutional because they allowed capital juries
to i npose the death penalty in an arbitrary and caprici ous manner.

Whodson and Stani sl aus Roberts are |ikew se exanples of this first

situation, where the Court struck down North Carolina and
Loui siana |laws that made a death sentence mandatory for certain
crimes. While these types of cases often invol ve facial chal |l enges

to a statute, they can involve as-applied challenges when the
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application is generic, rather than case-specific. One exanple of

this type of case is Godfrey v. Georgia, where the Suprenme Court
i nval i dated a CGeorgia statutory aggravating factor based not only
on the | anguage of the aggravator, but also on the construction
gi ven that | anguage by the Georgia Supreme Court. By contrast, the
second basis for overturning death sentences deals not with the
constitutionality of the sentencing schene, but rather with
deviations from that scheme or other case-specific errors.

Exanpl es of this type of situation include Ronpilla v. Beard,

US _ , 125 S. Ct. 2456, 2469, 162 L. Ed. 2d 360 (2005), where the
court overturned a death sentence based on ineffective assistance

of counsel, and Mller-El v. Dretke, = US. _ , 125 S. Ct. 2317,

2340, 162 L. Ed. 2d 196 (2005), where the Court granted habeas
relief based on Batson issues during jury selection.

Since this case has not been tried, the second situation, that
defendant’s constitutional rights were specifically violated in
this proceeding, is not ripe. That |eaves only the first option -
t hat the FDPA sentencing procedures are constitutionally flawed -
as a basis to grant defendant’s request and declare the death
penal ty unconstitutional.

However, there is a distinction between a scheme that is
facially flawed, and one that is arguably broken because the jurors
cannot or will not follow the procedure. The court has already
rul ed that the FDPA is constitutional onits face. Here, defendant
argues that the real deficiency in the FDPA, and all death penalty
schenmes, is that the jurors are not up to the task. In MO eskey
v. Kenmp, 481 U. S. 279, 107 S. C. 1756, 95 L. Ed. 2d 262 (1987),
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t he Supreme Court took up a simlar claimthat Georgia jurors were
I nposing the death penalty in a racially discrimnatory manner.
In support of this claim the defendant proffered a study
purporting to show that black defendants were statistically far
nore likely to be condemmed to death by a Georgia jury than
simlarly situated white defendants, particularly when the victim
was white. 1d. at 286-87, 107 S. C. at 1764.

The Court rejected that claim specifically noting that it had

al ready approved Georgia's capital sentencing schene in G egg. 1d.

at 308, 107 S. Ct. at 1775. In further rejecting the defendant’s
claim that, despite the fact that the Georgia system was
constitutional on its face, it was generally applied in an
unconstitutional manner, the Court said,

McCl eskey's argunents are best presented to the
| egi sl ative bodi es. It IS not t he
responsibility — or indeed even the right — of
this Court to determne the appropriate
puni shment for particular crines. It Is the
| egi slatures, the elected representatives of
t he people, that are "constituted to respond to

the will and consequently the noral val ues of
the people.”™ Furman v. Georgia, 408 U S., at
383, 92 S. C., at 2800 (Burger, C.J.,
di ssenting). Legislatures also are better

qualified to weigh and "evaluate the results of
statistical studies in terns of their own | ocal
conditions and with a flexibility of approach
that is not available to the courts," Geqgqg V.
Georgi a, supra, 428 U. S., at 186, 96 S.Ct., at
2931. Capital punishment is now the law in
nmore than two-thirds of our States. It is the
ultimate duty of courts to determne on a
case-by-case basis whether these laws are
applied consistently with the Constitution.
Despite McCl eskey' s wi de-rangi ng argunents t hat
basically challenge the validity of capital
puni shment in our multiracial society, the only
question before us is whether in his case, see
supra, at 1761-1762, the |aw of Georgia was
properly applied.
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Ild. at 319, 107 S. Ct. at 1781-82 (enphasis added). Just as in
McCl eskey, def endant asks the court to find the FDPA
unconstitutional, not because of deficiencies in the statute, but
because of theoretical flaws in the way jurors m ght conduct
themselves in his case. The Suprene Court declined that
invitation, and this court follows that |ead.

The underlined | anguage from McCl eskey yields two inportant,
conmon-sense principles that guide the court’s decision here.
First, the types of social science studies on which defendant
relies are best presented to | egislators, not courts. |ndeed, what
Is the evidentiary value of these studies? Defendant has not
proffered the studies, thensel ves; nor has he proffered an expert
who will rely on themto yield opinions with genuine evidentiary
value. Cf. id. at 288 n.6, 107 S. Ct. at 1765 (noting that the
district court had conducted an evidentiary hearing in which the
aut hor of the relevant study testified). | nst ead, defendant has
of f ered hand- pi cked sound bytes from unidentified jurors, wthout
t he benefit of the background context in which the jurors’ hearsay
statenents can be evaluated. This is not evidence. Rather, it is
the sort of anecdotal data best suited to sway politicians, not
j udges.

The ot her relevant principle fromMC eskey is that the court
needs to focus on the possible existence of constitutional flaws

in this case. Defendant has put forth no evidence that the jurors

likely to serve on his jury are incapable or unwilling to foll ow
I nstructions. See id. at 294-95, 107 S. Ct. at 1768 (noting the
difficulty of applying defendant’s statistical studies to any
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particular case); id. at 297, 107 S. C. at 1770 (rejecting

def endant’ s cl ai mbecause his study failed to provide any evidence

of discrimnation in _his case). The bottomline is that one can

find jury “experts” who will say anything they are paid to say and
juror studi es which are skewed to state a concl usion which reflects
t he point of view of the author. Defendant asks the court to put
capi tal punishnent on trial in what could only be expected to
devolve into a sideshow battle of “experts.” It is not this
court’s task to put capital punishment on trial. That’s a job for
soneone else. This court’s job is to ensure a fair trial for this
def endant for the crinmes charged in the indictnent.

Alternatively, even if the court considered defendant’s
st udi es,
the finding that he advocates could not be rendered on the shabby
record presented. See id. at 297, 107 S. Ct. at 1770 (rejecting
defendant’s statistical study and stating, “Because discretion is

essential to the crinmnal justice process, we wuld demand

exceptionally clear proof before we would i nfer that the di scretion

has been abused.” (Emphasis added)). First, he asks the court to
declare the death penalty, as particularly admnistered in
California, unconstitutional. (Doc. 146 at 61.) Well, this is not
California; this is Kansas. Furthernmore, this is not a case
arising under sone state death penalty schene. I nstead, it is a
capi tal proceeding arising under the Federal Death Penalty Act.
Def endant points to no studies analyzing jurors’ ability to apply
t he FDPA.

Def endant’s argunents that a death-qualified jury is biased
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toward convi ction have already been rejected by the Suprenme Court.

See generally Lockhart v. MCree, 476 U.S. 162, 106 S. Ct. 1758,

90 L. Ed. 2d 137 (1986). To the extent defendant clains that his
new soci al science studies are a response to McCree, and that the
court ought to consider these studies in ruling on his claimthat
death-qualified juries are unconstitutionally biased, as well as
his other clainms about jurors’ inability or willful refusal to
followthe law, the court finds that the information presented in
his brief is inadequate to nmerit the relief requested. According
to defendant, these studies focus on capital jurors fromonly 14
st at es. (Doc. 146 at 39.) There is no suggestion that any of
t hese former jurors were from Kansas, which raises considerable
doubts as to whether the conclusions of these studies have any

bearing on the jury pool in the present case. See MC eskey, 481

us at 297, 107 S. C. at 1770. Moreover, the anecdotal
“evidence” offered in defendant’s brief anounts to a sanpling of
comment s hand- pi cked to support defendant’s argunent. The details
as to how the studies were conducted are omtted from the brief,
| eaving the court with the uneasy feeling that either defendant or
t he aut hors of these reports have cherry-picked the data to support
their position.

As an exanple of the problens inherent in these studies, the
court |ooks to defendant’s evidence regarding the inability of
capital jurors in North Carolina to wunderstand and apply
I nstructions. (Doc. 146 at 47-50.) A review of the underlying

study | eaves unanswered many critical questions. See generally

Janmes Lugi nbuhl & Julie Howe, Discretion in Capital Sentencing
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Instructions: Guided or M sqguided?, 70 Ind. L.J. 1161 (1995). For

I nstance, defendant points to no evidence in the report as to how
much time el apsed between the trial and the interviews with the
former jurors. Since defendant is basically asking the court to
take judicial notice of these outside studies, the court also
notices its own experience in handling cases.?® |t does not take
|l ong fromthe tine the court conpletes work on an order or a trial
that the details of that case start to become fuzzy. Li kewi se,
jurors’ recollection of the details and intricacies of jury
i nstructions can al so be assuned to fade over tine. By failing to
report the ampbunt of tine that el apsed between the trial and the
i nterview, the accuracy of the study’s conclusions are difficult
to assess.

Simlarly, the study fails to nmention whether the interviewed
jurors had the penalty phase instructions in front of them during

the interview. |[|ndeed, the study does not even nenti on whet her the

jurors had the instructions with themin the jury room In this
case, each juror will be given a set of witten instructions that
wi |l be avail able during deliberations. The court notes that, in

282 The court also takes notice of two FDPA cases over which
this court personally presided - United States v. Chant hadara, No.
94-10128-01 and United States v. Nguyen, No 94-10129-1. The
details of those cases are reported in United States v.
Chant hadara, 230 F.3d 1237 (10th Cir. 2000) and United States v.
N?uyen, 155 F. 3d 1219 (10th Cir. 1998). Those two cases arose out
of the same incident - the armed robbery of an oriental restaurant
in which the owmner’s wife was brutally beaten with a pool cue and
then shot to death. The juries in those two case were sel ected
fromthe sanme pool, given the sanme instructions, and presented with
essentially the sane evidence. Chanthadara’s jury recommended the
death penalty, and Nguyen's jury recommended a life sentence
wi t hout parole. Those are real world exanpl es of how Kansas juries
performin an FDPA case.
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order to properly apply the instructions in an FDPA case, the
jurors will alnost certainly need to refer to those instructions
during the course of deliberations. If the study’s interviews were
conducted without the relevant jury instructions, it would be no
wonder that many former jurors would be incapable of properly
explaining the law relating to their sentencing decision. Most
| awyers could not do that w thout considerabl e preparation.

In sum even if the court were to consider the social science
st udi es advanced by defendant, it would follow the |ead of other
courts that have categorically rejected the application of these
studi es to FDPA proceedi ngs. See Regan, 228 F. Supp. 2d at 746-47,
Llera Plaza, 179 F. Supp. 2d at 450 n.5; United States v. M kos,

2003 W 22110948, *18 (N.D. Ill. Sept. 11, 2003); United States v.

Kee, 2000 W 863119, *3 (S.D.N. Y. June 27,2000); see also Free V.

Peters, 12 F.3d 700, 705-06 (7th Cir. 1993) (rejecting simlar
studies based on fallacies in the study’s nethods and crucia
gquestions that the study l|left unanswered). At npbst, defendant’s
studies m ght be interpreted as suggesting the existence of sone
risk that capital jurors make their sentencing decisions
premat urely or based on i nappropriate factors. However, when faced
with simlar studies indicating the risk of racial prejudice
I nfl uencing the decisions of Georgia s capital jurors, the Suprene
Court said, “The question ‘is at what point that risk becones
constitutionally unacceptable.”” McCl eskey, 481 U.S. at 308-009,
107 S. Ct. at 1776 (quoting Turner v. Miurray, 476 U S. 28, 36, n.
8, 106 S.Ct. 1683, 1688, n. 8, 90 L.Ed.2d 27 (1986)). Defendant’s

studies, at least to the extent he has directed the court to their
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content, provide little insight into the risks that Kansas jurors
cannot or will not follow the FDPA procedures in this case. His
arguments to the contrary are accordingly rejected.
VIIl. CONCLUSI ON

Def endant’s notions are denied, except that the governnment
wll be required to provide additional disclosure on the subject
of what it intends to prove regarding the inpact of Sheriff
Sanuel s’ death on the people of G eenwood County. More direction
regarding that disclosure requirenent will be provided in a
forthcom ng order addressing the victi minpact aggravating factor.
The governnment need not take any action regarding this disclosure
until that order is issued.

I T IS SO ORDERED.

Dated this 29t h day of March 2006, at Wchita, Kansas.

s/ ©Monti Bel ot
Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE
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