IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

UNITED STATES OF AMERICA,
Plantiff, Crimind Action
V. No. 05-10040 -01, -02 -WEB

IGNACIO ZAVALA, and
JOSE ALBERTO LOPEZ-MORALES,

Defendant.
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M emorandum and Order

Thismatter came before the court on May 9, 2005, for an evidentiary hearing on the defendants
motionto suppressevidence. The court took the motion under advisement at the conclusion of the hearing.
For the reasons st forth herein, the motion to suppressis denied.

|. Facts

The court finds the falowing facts from the evidence presented at the hearing. On February 16,
2005, at about 10:20 p.m., Kansas Highway Patrol Trooper Jerrad Goheen was on duty in a patrol car
traveling westbound on Interstate 70, when he saw an eastbound vehide approaching with a missng or
inoperable front head lamp. ThevehiclewasaChevrolet van. Operation of the vehiclewithamissng head
lamp was aviolation of Kansastraffic laws. Goheenturned his car around onthe medianto make atreffic
stop. When he turned on his emergency lights the van pulled over to the sde of the highway. Goheen
radioed in a license plate check on the vehicle's North Carolina plates. The ensuing encounter was

recorded on videotape. Govt. Exh. 1.



Goheen approached to speak to the driver, Ignacio Zavda. Zavdadid not roll down hiswindow,
but instead opened asmdl “wing’ vent window near the driver’sdoor. Goheen asked Zavaato openthe
door so they could communicate. Zavaa appeared reluctant, but opened the door. When he did so,
Goheencould smdl averystrong odor of ar freshener. Goheen knew from histraining and experiencetha
ar freshener isfrequently used by drug traffickers to mask the scent of illegd drugs.

Goheenexpla nedthat he madethe stop because of amissng headlight. Zavdasaid he knew about
the light and had aready been ticketed for it an hour or so earlier by another Trooper. He produced a
warning citation gpparently issued by KHP Trooper Troy Smith, and also produced hislicense and proof
of insurance. Goheen knew Trooper Smith and knew that he patrolled primarily in Sherman County,
probably a hundred miles or so from this encounter. Goheen asked Zavala and his passenger where they
were from and where they were headed. When Zavada said they had been in Denver and were headed
back to North Carolina, Goheen asked if they had been on vacation and how long they had been there.
Zavda said they had been in Denver for about a week visting family. Goheen asked to see Lopez
identification, but Lopez said hedidn’t have any. When Goheen asked why, Zavadatrandated the question
into Spanishfor Lopez and then trandated Lopez' reply. Zavdasaid Lopez stated it was because he had
just gotten out of jal. Lopez indicated he had been incarcerated for drug possesson. Goheen asked if
Trooper Smith had checked their licenses. Zavala said he had. Goheentold Zavadla he was just going to
double check on it and would be right back.

Goheen returned to his car and requested a driver’s license and crimind history check on Mr.
Zavda Whileawaiting areply, he contacted Trooper Smith to ask him about the warning citation. When

he contacted Smith, Smith confirmed that he had issued the citation. Goheen could tdl from Smith' svoice



that he was suffering from a cold or flu. Smith indicated he had done a quick and routine traffic stop
without any additiond investigation. Goheen was aso gpparently informed by dispatch at around thispoint
that Zavala sdriver’ slicense was vaid, but he did not receive a report back on Zavaa's crimina higtory.

After a few minutes, Goheen returned to thevan. He went to the passenger-side window and
handed back Zavala s license and insurance information. He asked Zavaa whenhe was going to get the
head lamp fixed, pointing out there was a Wd-Mart just afew milesup the road that would probably have
the lamp. Goheen then told the men to have a safe trip and backed away from the window momentarily.
He returned to the passenger window, however, just as Zavala was preparing to leave, and asked if he
could ask the men a couple of quick questions. Zavala said yes. Goheen asked if they had a couple of
minutes, Zavalaagain said yes. Goheen asked about their trip and what part of Denver they had visited.
Zavaasad Denver City. Goheen asked if they knew the address of the family membersthey had visited
inDenver; Zavdainitidly said he did not. Goheen asked Lopez about hisprior conviction; Lopez indicated
it wasfor asmdl amount of marijuana. Goheend so asked whether the menhad any drugs, guns, or large
amounts of cashinthevan. When one of them said they did not, Goheen asked, “Y ou don't mind if | look
inddethe car?’ Zavalasaid no, hedidn’t mind,* and he explained to L opez what the Trooper was asking.
Goheentold the menhe was going to have them step out of the vehicle, and he had themstand by the front

of the van. When Lopez -- who had been dumped down in the front passenger sedt -- first sat up to get

1 The court bases this finding on the uncontroverted tesimony of Trooper Goheen, whichthe court
finds credible. The court notes that on the videotape of the encounter, Zavad s response to Goheen's
request to search cannot be heard because Goheen’ smicrophone was not recording at that moment. No
evidence was presented to show why the microphone cut in and out during the encounter, but the
circumstances suggest thet at this particular point it was probably due to an equipment mafunction.
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out of the van, Goheen noticed that the space between the van's celling and Lopez' head and chair was
unusudly narrow. At that point Goheen believed that something on the van -- either thefloor or ceiling --
had likely been dtered from its origind condition. He knew from his training and experience that drug
traffickers sometimes use compartments in a vehicle sfloor or celling to transport drugs.

Goheen went to the rear of the van and opened the back door. He focused initidly on the rear
floor area and tried to determine whether there was acompartment under it. It gppeared to him that bolts
holding down the back bench seat were scratched up as though they had been removed. The carpeting
in the back aso appeared to have been glued down in an unusual manner. As he was beginning his
examination, Goheen received areport fromdispatchinforming himthat Zavala had aprior crimind history
for drugs. After looking a the back floor and other parts of the car, Goheen eventually examined the
caling of the van more dosdy. Among other things, he again noticed that the space between the top of
the front passenger seat and the celling was very narrow, and he also observed that the seat belt had been
anchored up insde the head liner in an unusual manner. Goheen was sure the seat belt had not been
factory-ingtdled in this manner. He suspected that there was a hidden compartment in the calling and/or
the floor. He wanted to do a more thorough examination, but it was difficult to see and he was somewhat
concerned for hissafety. He asked Zavdaif hewould mind following him to his office so he could examine
the van moredosdy. After hestating, Zavala asked Lopez in Spanish about the request. Goheen said it
was up to Zavalasnceit was hisvan. Zavalaindicated hedid not want to follow the trooper to the office.

Goheenwent back to his car to contact another officer. He spoke witha sheriff’ sofficer who was
nearby and told him he would like some assstance. Goheen then went back to looking at the van. After

afew minutes, he focused on the celling. Hisexaminationled hmto believe therewasa void between the
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roof and the interior head liner and that the celling had been modified in some manner. He believed there
was likdy afdse compartment inthe caling. He asked Zavaa whether he had done something to the roof
of the van. Zavdasaid no. When the sheriff’s officer with whom Goheen had spoken arrived, Goheen
showed him the back of the van and the ceiling. The shexiff’ s officer agreed that there gppeared to have
been a modification of the celling. Goheen determined that he would take the vanto the stationfor amore
thorough examination. He told the two men to follow him to the station because he was going to more
closgly examine the vehidle. Zavda and Lopez got back in the vanand followed Goheento the Hays Law
Enforcement Center. At the Center, officers removed the head liner in the van and found a welded-in
compartment in the caling. When the compartment was opened, the officers found approximately 271
pounds of marijuana

1. Summary of Arguments

The defendants argue that the marijuana must be suppressed as the product of an unlawful search
and saizure. They contend Trooper Goheenwas obligated to let them proceed onther way after he found
out Zavda had dready been issued a warning citation for the defective head light. They believe the
Trooper’ sfailure to let themgo and his questioning about thelr travel condtituted an unreasonable seizure.
Defendants dispute the Government’ s assertion that they voluntarily agreed to stay and answer questions
after the Trooper confirmed the vadidity of the citation. They maintain that a reasonable person in that
Stuationwould not have fdt freeto leave whenthe Trooper continued asking questions. They further argue
that the Trooper never had reasonable suspicion to detain, or probable cause to arrest, ether of them.
Moreover, evenassuming Zavdainitidly gave consent for a search of the van, they argue that the consent

was tainted by the unlawful detention and that any consent was revoked when Zavaa declined to follow



the trooper to the station.

I11. Discussion.

A traffic stopisasaizureunder the Fourth Amendment. United Statesv. Botero-Ospina, 71 F.3d
783, 786 (10th Cir.1995) (en banc). A routine traffic stop is andogous to an investigative detention and
is examined under the principles announced in Terry v. Ohio, 392 U.S. 1, 19-20 (1968). The
reasonableness of such stopsare eva uated intwo respects. first, whether the officer's action was judtified
a itsinception, and, second, whether the stop was reasonably related in scope to the circumstances that
firg judtified the interference. United States v. Gonzalez-Lerma, 14 F.3d 1479, 1483 (10th Cir.1994).

A treffic stop isreasonable under the Fourth Amendment at itsinceptionif the officer has either (1)
probable causeto believe atraffic violation has occurred or (2) areasonable articulable suspicionthat ‘this
particular motorigt violated any one of the multitude of gpplicable traffic and equipment regulaions of the
jurigdiction. Botero-Ospina, 71 F.3d at 787. Thereisno disoute herethat Trooper Goheen wasjustified
initidly in gopping the defendant’ s vehicle because the defendant was violating Kansas law by operating
the vehicle with only one working head lamp. See K.S.A. § 8-1728.

Insofar as the appropriate scope of atraffic stop is concerned, the Tenth Circuit has consstently
held that an officer conducting a routine traffic stop may request adriver'slicense and vehicle regidration,
runacomputer check, and issue acditation. United Statesv. Gonzalez-Lerma, 14 F.3d 1479, 1483 (10th
Cir.1994). Theresfter, whenthedriver has produced avalid license and proof that heisentitled to operate
the car, he generdly must be dlowed to proceed on his way without being subjected to further delay for
additiond quedtioning. Id. Further questioning is permissible in two circumstances, however. Firg, the

officer may detainthe driver for questioning unrelated to the initid traffic stop if the officer hasan objectively



reasonable and articulable suspicion that illegd activity has occurred or is occurring. United States v.
Soto, 988 F.2d 1548, 1554 (10th Cir.1993). Second, further questioning is permissible if the initid
detention has become a consensua encounter. United States v. Dewitt, 946 F.2d 1497, 1502 (10th
Cir.1991).

Asaninitid matter, the court finds the Trooper’ s questions to Mr. Zavadd s about histravel plans
and about hisreasonfor travel did not render the detentionunreasonable. Cf. United States v. Williams
271 F.3d 1262, 1266 (10th Cir.2001) ("[W]e have repeatedly held (as have other circuits) that questions
relaingto adriver'strave plans ordinarily fal within the scope of atraffic stop.”). Even assuming someof
the questions asked required some minimd leve of objective judtification, the fact that Zavda was rductant
to openthe door and that the officer was able to smell a strong odor of air freshener coming from the van
would be sufficient reason to prolong the encounter to ask the defendant a few questions about his trip.

The court also concludes it was reasonable and within the appropriate scope of the stop for
Trooper Goheen to run a check on Zavaa's license and crimind history notwithganding that Zavda
showed him arecent warning citation for theinfraction. First of dl, the officer was not required to accept
Zavad saccount of the prior citation. Because Goheen had witnessed aviolaion, he was entitled to run
alicense and crimind history check of hisown, and if he so chose, to issue another citation. The court
notesthat without checking for himsdf, Goheen had no way of knowing for certain whether Zavdainfact
had avalid license and whether he was entitled to operate the car. Moreover, acrimind history check of
Zavdawasreasonable and prudent under the circumstances given that Goheen detected a strong odor of
ar freshener and wastold that Zavala' s passenger had no identification because he had just gotten out of

jail for drugpossession. Cf. United Satesv. McRae, 81 F.3d 1528, 1536, n.6 (10" Cir. 1996); Florida



v. Royer, 460 U.S. 491, 501 (1983) (request for identification was permissible). Additionaly, the mere
fact that Zavda had aready received awarning citationdid not immunize him from subsequent treffic stops
for the violaion, nor did it preclude him from being subjected to the norma inquiry accompanying such
sops. Zavad s violation was gpparently a continuing one under Kansaslaw, and nothing is cited to show
that the Trooper could not have issued another citation if he deemed it appropriate under the
circumstances? In sum, theinitial detention was reasonable under al of the circumstances.

After hisinitial check, Goheen returned Zavala s papers and told the men to have asafe trip. He
thenmomentarily stepped away fromthe window before returning and asking if he could ask the menafew
questions. Zavala sad he could. The evidence showed the defendants voluntarily agreed to stay and
answer questions and that the encounter at that point was consensud. The Tenth Circuit has noted thet a
routine traffic stop can become a consensua encounter once a trooper has returned the driver's
documentation so long as “*a reasonable person under the circumstances would believe he was free to
leave or disregard the officer's request for information.”” United Statesv. Elliott, 107 F.3d 810, 814
(10th Cir.1997). Thetraffic stop was ostensibly concluded -- as demonstrated by the Trooper’s actions
and Zavad s preparing to drive off -- and the Trooper did not use any show of authority or coercion in

thesecircumstancesto pressure the meninto staying and answering his questions. The Trooper’ squestions

2 The defendants argue that the underlying purpose of the traffic stop was concluded once the
Trooper wasinformed that Zavala had aready been cited for the violation. But the Trooper wasnot only
judtified in conducting a brief inquiry to confirmthe vaidity of the citation, he also could have issued another
citation if he deemed it appropriate. For example, the Trooper could have concluded that the potential
safety hazard posed by the defect, when considered withthe fact that Zavala was on a cross-country trip
and aready passed up anintervening opportunity to remedy the defect, warranted the issuance of another
ctation. The fact that the Trooper chose not to issue his own citation in no way undermines the
reasonableness of his brief detention of the defendants for alicense and criminal history check.
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conveyed rather clearly that their participationwas voluntary and they were not required to stay (i.e., “Do

you have a few minutes?’). Zavaa promptly agreed to answer the questions. This was clearly a
consensua encounter rather thanadetention. The evidencefurther showsthat Zavadathereafter voluntarily
consented to asearch of the vehicle. The government bearsthe burden of proving consent to asearch was
infact voluntary. United States v. Sanchez-Valderuten, 11 F.3d 985, 990 (10th Cir.1993). Whether

consent isfredy and voluntarily givenis a question of fact determined fromthe totality of the circumstances.

United States v. Pena, 143 F.3d 1363, 1366 (10th Cir. 1998). The government must show that the
consent was unequivocd and specific and fredy given without express or implied duress or coercion.

United Statesv. Angulo-Fernandez, 53 F.3d 1177, 1180 (10th Cir.1995). Agan, the evidenceshows
there was no show of authority or coercion by the Trooper in asking if he could look in the car. The
evidence is that Mr. Zavda uneguivocaly gave permisson for a search, and the court concludes that his
consent was voluntary.

The court further finds that the Trooper’s search of the van by the highway was within the scope
and duration of the consent granted. The scope of a search “is generdly defined by its expressed object
and islimited by the breadth of the consent given.” United Statesv. Elliott, 107 F.3d 810, 814-15 (10th
Cir.1997) (interna quotations and citations omitted). The evidence showsthat Mr. Zavalaunderstood the
Trooper was asking to look in the vehicle for drugs, and his consent thus entitled the Trooper to look
anywhere in the van that drugs might be hidden. The court rgectsMr. Zavaa sargument that he revoked
his consent when he told the Trooper he did not want to follow him to the station. Mr. Zavaa never
conveyed to the Trooper that he wanted to limit the roadside search in any way, nor did he object to the

Trooper’ s continued search after conveying that he preferred not to go to the station. Cf. United States



v. West, 219 F.3d 1171, 1177 (10" Cir. 2000) (“ The generd rule is that where a suspect does not limit
the scope of a search, and does not object when the search exceeds what he later dams was a more
limited consent, an officer isjudtified in searching the entire vehicle.”). A reasonable person would not have
understood Zavad s response as a termination of his consent to examine the van on the highway.

The court notes that within afew moments of beginning the search, the Trooper was aware of the
following facts Mr. Zavala had been reluctant to open his door and when he had opened it the Trooper
amdled astrong odor of ar freshener coming fromthe van; the passenger had just gottenout of jall for drug
possession; Mr. Zavdahad acrimind history for drugs; and the position of the seatsinrelationto the celling
indicated alikdihood that the van had been dtered by insertion of a compartment in either the floor or the
caling. To the extent the defendants argue they were unlawfully detained in the course of the officer’s
roadside search of the van, the court rejects this argument because the foregoing factsknown to the officer
clearly condtituted reasonable suspicion of crimina activity that justified a brief detention. Moreover, the
officer thereafter determined that there was avoid inthe celling of the van and that the seet belt anchor in
the celling had been modified, both of which bolstered hisbelief of a hidden compartment in the celling of
the van. Once the officer observed these facts, the court concludes that the officer had probable causeto
believe there were illegd drugs contained inthevan. Cf. United States v. Jurado-Vallegjo, 380 F.3d
1239, 1242 (10" Cir. 2004) (the officer’ s observations would warrant areasonable belief that the vehide
contained a hidden compartment, and that such a compartment was highly likely to contain contraband).
Asauch, the officer’ sremovd of the van (and the defendants) to the station, and the non-consensua search

a the station were reasonable under the Fourth Amendment.
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V. Conclusion.
The defendants’ Motions to Suppress Evidence (Docs. 16 and 18) are DENIED. IT IS SO
ORDERED this_11""  Day of May, 2005, at Wichita, Ks.
SWedey E. Brown

Wedey E. Brown
U.S. Senior Didtrict Judge
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