IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
UNITED STATES OF AMERICA,
Hantiff,

Crim. Action
No. 05-10027-01-WEB

V.

DANNY M. GRIFFIN,

Defendant.
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M emorandum and Order

This matter came before the court on the following matters. Defendant’s Renewed Motion to
Withdraw Plea of Guilty (Doc. 30); Defendant’ sMotionto Continue Hearing (Doc. 32); and defendant’s
objections to the Presentence Report. The court ruled oraly on these matters at the hearing of June 27,
2005. Thiswritten memorandum will supplement the court’s ord ruling.

|. Renewed Motion to Withdraw Plea of Guilty.

Background. On February 8, 2005, defendant Danny Griffin was indicted on one count of
unlavful possession with intent to distribute approximately 200 grams of a mixture containing crack
cocaine. Doc. 1. An Assigtant Federal Public Defender was gppointed to represent him. Thetrid was
scheduled for April 12, 2005. Doc. 9. On April 8, the court was notified by defense counsd that the
defendant wanted to enter apleaof guilty; achange-of-pleahearingwastherefore scheduled for April 11,
2005. When the defendant appeared at the hearing, his counsel informed the court that the defendant had
decided he did not want to plead guilty, but wanted to go to trid. The court informed the parties that the

matter would proceed to trid the next day as scheduled. The court denied arequest by the defense for



acontinuance of the trid, finding that the defendant had time to obtain any necessary witnesses and that the
court could condder granting a continuance at a later time if it proved necessary. Later in the afternoon
of April 11, defense counsd informed the court that the defendant again wanted to plead guilty.
Accordingly, the court conducted a Rule 11 hearing late in the afternoon of April 11 at which time the
defendant entered a pleaof guilty. The court determined that the defendant’ s plea was made knowingly
and voluntarily, with afull understanding its consequences. Doc. 19. The court scheduled the sentencing
hearing for June 27, 2005. Doc. 18.

On April 19, 2005, the defendant filed a motion to withdraw his plea of guilty. Doc. 20. At
subsequent hearing the court denied the motion, finding the pleahad been made knowingly and voluntarily
and that the defendant had not demongtrated afair and just reasonfor withdrawa of his pleaof guilty. The
court aso denied defendant’ srequest for gppointment of new counsel. Doc. 28. On May 10, 2005, the
court received aletter fromthe defendant setting forth his reasons for wanting to withdraw his pleaof guilty.
Doc. 29. And on June 22, 2005, defense counsd filed arenewed motion to withdraw the plea of guilty
and renewed request for gppointment of new counsel and a motion for continuance. Docs. 30, 32.

In his renewed motion to withdraw his plea of guilty, the defendant again argues that he did not
understand the consequences of pleading guilty. He further argues (for the first time) that he is innocent of
the offense because he did not know there was cocaine in the car he was driving. He argues that any
prejudice to the Government would be minimal if the court were to grant his request for a trid.
Furthermore, defendant has requested new counsel again because, he maintains, the recommended
sentence inthe Presentence Report isgreater than he anticipated, and he says he haslost confidenceinhis

attorney.



Discussion. Defendant’ srenewed mation to withdraw hisguilty plea, and hisrenewed request for
gppointment of new counsd, will be denied. The only dgnificant change from defendant’ s prior motions
isanew assertion that he is not guilty because he did not know there was cocaineinthe car. This new
assertionis directly contrary to defendant’ s sworn statements and answersto the court at the pleahearing.*
Under the circumsatances-- induding dl of the factors previoudy discussed the court relating to the request
to withdraw the guilty plea -- the assertion is not suffident to establishafar and just reason for withdrawal
of the plea.of guilty.

The court aso finds the defendant has failed to show good cause for gppointment of new counsd.
In aletter to the court dated May 10, 2005, the defendant claimed he thought he was going to get a 10-
year sentence by pleading guilty and that his attorney “was not completely honest with me in my plea
agreement.” Doc. 29. The defendant pled guilty without the benefit of any pleaagreement inthiscase, and
he does not explain how his attorney was lessthan honest withhim. The court informed the defendant prior
to his pleading guilty that it would be up to the court to determine the sentence, and that by pleading guilty
he was subjecting hmsdf to a minimum sentence of 10 years and a maximum possible sentence of life
imprisonment. The court specificaly asked the defendant if he understood he could get more than the 10-
year mandatory minimum sentence in this case, and he said he did. The court also asked if anyone --

including his attorney -- had made any promises to him about the sentence that he would receive, and he

! At the change-of-plea hearing, the Government outlined its evidence againgt the defendant, and
the defendant represented to the court that the Government’ sstatement wastrue. Doc. 26 at p.5. Smilarly,
the Petition to Plead Guilty executed by the defendant and his other stlatements to the court under oath all
confirmed that he had knowingly and intentionaly possessed the cocaineinthe car. Seeis. at 3; Doc. 19
a 1.



sad no. Findly, the court told the defendant at the plea hearing that the court would consider the federa
sentencing guiddine range in determining the sentence, and he informed the court that his attorney had
explained this to him. The court notes that a the sentencing hearing the defendant and defense counsdl
continued to communicate about the case, and that defense counsel continued to raise issuesrequested by
the defendant. For thesereasonsand thereasons previoudy discussed, the court again findsthat the motion
to withdraw the plea or to substitute counsel should be denied.

[l. Objectionsto Presentence Report.

1. Reckless Endangerment During Flight. Defendant objects to the 2-level enhancement for

recklessendangerment. (1124). Hedisputesthe PSR’ sfinding that he* recklessly created asubstantial risk
of death or serious bodily injury to another person by fleang froma law enforcement officer.” Defendant
points out there is no jury verdict establishing such facts, and he contends basing his sentencing onsuch a
finding would violate his right to due process and his right to confront the witnesses againgt him.

The enhancement in question gppliesif the defendant “recklesdy created asubstantial risk of death
or serious bodily injury to another person in the course of fleaing fromalaw enforcement officer.” USSG
8§ 3C1.2. “Reckless’ means that the defendant was aware of the risk created by his conduct and that the
risk congtituted a gross deviation from the standard of care of areasonable person. § 2A1.4. The court
findsthe enhancement for reckless endangerment is appropriateinthis case. Under the undisputed facts--
including the facts admitted by the defendant in connection with this change of plea-- engaging in ahigh-
speed flignt from the police in an automobile under such circumstances was reckless and created a
subgtantid risk of serious bodily injury to others. Insofar as defendant’ s objection is based on Booker and

Blakely, the objection is unavailing given that the sentencing guidelines are now advisory in nature.
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2. Criminal History Score -- Defendant’s second objection is an argument for downward
departure under Section 4A 1.3 of the Guideines, which provides in part that : “If religble information
indicatesthat the defendant’ s crimind history category substantialy over-represents the seriousness of the
defendant’s crimind history or the likdihood that the defendant will commit other crimes, a downward
departure may be appropriate.” Defendant notesthat his crimina history score includes numerous points
for municipd court driving violations, aswel asa convictionfromwhenhewas 16 yearsold, and he argues
that a crimind history Category of VI (Sx) over-states the seriousness of his crimina history.

The court agrees that a aimind history category of VI (Six) substantidly over-gtates the
seriousness of the defendant’s crimind history. The court notes that many of the defendant’s crimind
history pointsresult fromtraffic-related matters. Accordingly, thecourt will grant aone-level departureand
will goply Crimind History Category V (Five) instead of Category VI (Sx) in determining the guiddine
range.

3. Related Cases -- Defendant argues that the convictions listed in paragraphs 35, 36, 38 and
39 of the Report are dl “related cases’ withinthe meaning of the guiddinesand should therefore be counted
only asone prior offense, not four separate offenses. Hearguesthere should beatotd of 2 crimind history
points from these offenses, not 8 points.

The court findsthat the offensesin paragraphs 35, 36, 38 and 39 are properly counted as separate
offenses because they were dl separated by intervening arrests. USSG §4A1.2, n. 3.

4. Probation status -- Lasily, defendant disputes the finding in the PSR that he was on probation

a thetime of the ingtant offense. (142). After examining the records of the municipa court imposing the

probation, the court agrees with the defendant that this obj ection should be sustained. The records do not



reflect the extent of the term of probation imposed. Accordingly, the court will deduct these two points
from the crimind history score. Despite this reduction, the defendant would still be subject to a Crimind
History Category V1 under the guiddines? As stated previoudy, the court will depart down one criminal
history category and will consider the advisory guiddine range to be 235-293 months (based on Category
V). The court, after congdering the advisory guiddines and dl other relevant factors, determines that a
custodia sentence of 235 months represents the appropriate sentence in this case. The court further
concludesthat this represents the appropriate sentence for the defendant’s conduct even if the defendant
were found to be subject to an advisory guideline range of 210-262 months (under Category V), as
defendant argues.

Conclusion.

Defendant’s Motion to Withdraw Plea of Guilty (Doc. 30) and his Motion to Continue Hearing
(Doc. 32) are DENIED. Defendant’ s objectionsto the Presentence Report are DENIED IN PART and
SUSTAINED IN PART as et forth aove. The Probation Officer in charge of this case shall seethat a

copy of thisorder is appended to any copy of the Presentence Report made avallable to the Bureau of

2 There was some dispute at the sentencing hearing as to the appropriate Crimina History
Category. The court's finding that the defendant’s criminal history category over-stated the seriousness
of his crimind history was premised upon an understanding that the defendant was subject to a Crimina
History Category of VI rather than'V. In fact, that premise appears correct because the effect of the
court’ s reduction of 2 crimina history points under 8 4A1.1(d) meansthat 2 points rather than 1 must be
included under § 4A1.1(e) for committing the offensewithin 2 years of release. Thus, under the guiddines
the defendant’s crimind history scoreis 13, placing him in Category V1. Asthe court stated previoudy,
Category VI over-gates the seriousness of the defendant’s actua history, and the court will therefore
depart down one crimind history level to Category V, which the court finds accurately reflects the
seriousness of the defendant’s crimind history and the likdihood that he will commit future crimes. A
further departure to Category 1V isnot appropriate and would not bewarranted under the facts of the case.



Prisons. IT 1S SO ORDERED this_28" Day of June, 2005, at Wichita, Ks.

sWedey E. Brown

Wedey E. Brown
U.S. Senior Didrict Judge



