IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

UNITED STATES OF AMERICA, )
)
Plaintff, )
)
V. ) Crim. Action
) No. 05-10017-01-WEB
TYLER ROBBINS, )
)
Defendant. )
)

M emorandum and Order

This matter came before the court on June 27, 2005, for a hearing on the defendant’ s motion to
digmiss the indictment. The court ordly denied the mation at the conclusion of the hearing.  This written
memorandum will supplement the court’s ord ruling.

Background.

The one-count Indictment in this case charges that on or about March 1, 2003, through May 19,
2004, in the Didtrict of Kansas, the defendant Tyler Robbins willfully engaged in the business of deding in
firearms without alicense, in violation of 18 U.S.C. § 922(a)(1)(A) and 924(a)(1)(D).

Defendant moves to dismiss the indictment, arguing the Government will be unable to prove two
essentia dements of the offense: fird, that he was a dedler “engaged in the business of firearms’; and
second, that he “willfully” violated the law. Defendant points out that the statutory definition of “engaged
in the business of firearms’ requires the Government to prove beyond a reasonable doubt that he was“a

person who devotestime, attentionand labor to dedling infirearms as aregular course of trade or business



withthe principa objective of livelihood and profit through the repetitive purchase and resde of firearms,”

and that he was not “a person who makes occasona saes, exchanges, or purchases of firearmsfor the
enhancement of a persond collection or for a hobby, or who sdllsdl or part of his persond collection of
firearms.” 18 U.S.C. § 921(a)(21)(C). Defendant argues the evidence will show he was merdly along-

time collector of firearms who bought, sold, and traded guns as part of his collection. He says that he
started his collectionwhenhewas 18 yearsold, and that |ater whenhisfamily was moving, he needed extra
income so he placed advertisementsinthe WichitaEagle and sold a portion of his collection. He contends
he never ran a business for profit, nor did he ever have business cards, take orders for firearms, or
represent that hewasadeder. He contends he did not rely on sdes of firearmsfor hislivdihood. Hethus
contends the Government will not be able to show he was a dedler engaged in the business of sdling
firearms. He aso contends the Government will be unableto prove that he acted willfully, pointing out that
he placed an advertisement inthe newspaper, and arguing this shows he did not hide his activities and did

not believe them to be unlawful. Defendant concedes that pre-trid dismissa of an Indictment for
inaufficiency of evidenceisrare, but arguesit would be appropriate here because he believes the underlying
factsare essentidly undisputed, and he says there should be no objection to consideration of the evidence
by the court. Citing United Sates v. Hall, 20 F.3d 1084 (10" Cir. 1994).

In response, the Government argues that it would be ingppropriate for the court to attempt to
determine the sufficency of the evidencebeforetrid. It objectsto apre-trid determination of the evidence
and arguesthe case should proceed totrid. It notesthat the Hall case said whenthe Government objects
to a pre-trid consderation of evidence, the court is limited to determining whether the Indictment is

aufficient on itsface to charge anoffense. The Government points out that the Indictment clearly charges



al the dements of the offense.

Discussion.

InUnited Statesv. Salman, 378 F.3d 1266 (11™ Cir. 2004), the Eleventh Circuit noted that the
federa rules of crimind procedure do not provide for a pre-trial determination of the sufficiency of the
evidence, and that where the indictment is suffident to charge an offense the Government is ordinarily
entitled to present its evidence at trid. The court said a motion for acquittd at trid under Rule 29 isthe
proper avenue for contesting the sufficiency of the evidence. Smilarly, inUnited Satesv. Hall, 20 F.3d
1084, 1087 (10" Cir. 1994), the Tenth Circuit said it is generally inappropriate for adistrict court to order
pretrid dismissal based on sufficiency of the evidence. 1t said the court may congder such amotion only
where the operative facts are undisouted and the Government does not object to the didtrict court's
cons deration of the undisputed factsinmaking the determination. Neither of thesefactorsissatisfied here.
Accordingly, the court reviews the Indictment at this point only to determine whether it is sufficient to
charge an offense. The Indictment clearly tracksthe statutory language, and it is suffident to charge an
offense. Accordingly, the defendant’s motion to dismiss the Indictment will be denied.

Conclusion.

Defendant’ sMotionto Dismissthe Indictment (Doc. 12) isDENIED. IT IS SO ORDERED this
28" Day of June, 2005, at Wichita, Ks.

SWedey E. Brown

Wedey E. Brown
U.S. Senior Didtrict Judge




