IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

UNITED STATES OF AMERICA,
Plantiff,
V. No. 05-10016-01-WEB

SCOTT HILDRETH,

Defendant.
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M emorandum and Order

This matter came before the court for sentencing on February 13, 2006. In the course of the
sentencing hearing, the court ruled oraly on the defendant’ s objections to the Presentence Report and his
motion for avariance or downward departure from the sentencing guiddines. This written memorandum
will supplement the court’s ord rulings.

|. Objections to the Presentence Report.

1. The defendant first objects to the inclusion in the Presentence Report of a recitation of the
origind indictment againgt the defendant, whichwas dismissed upon motionof the government . Defendant
arguesthat the incluson of thisinformation is prgudicid.

The court will deny thisobjection. A summary of theorigina chargesisincluded in the Presentence
Report merdy to informthe court about the history of the case. Thereisno pregjudiceto the defendant from
the incluson of thisinformation in the Report.

2. Defendant’ s second objectionisthat he should be given a 2-point reduction for acceptance of



respongbility. He points out that USSG 8§ 3E1.1 recognizes that adefendant who proceedsto trid is not
precluded from receiving such areduction if he went to tria to assert or preserve legd issues that do not
rdaeto factud guilt. 1d., comment, n.2. Defendant arguesthat he went to trid to assert the legd defense
of entrapment, and that his pre-tria conduct and statements show he admitted and accepted respongbility
for his actions. The Government opposes a reduction, arguing that the defendant denied the factud
elements of guilt and forced the Government to prove each of the dements &t trid.

Section 3E1.1 provides a 2-level reduction in the offense levd if the defendant “clearly
demongtrates acceptance of responghility for his offense” This adjustment is not intended to apply,
however, to a defendant who puts the Government to its burden of proof &t trid by denying the essentid
factud dements of qguilt, and then only admits guilt and expresses remorse after being convicted. 1d,
comment, n.2. The court agrees with the Government that the defendant did not proceed to trid merdy
to preserve issues unrdated to factud guilt. He chdlenged the factua elements of guilt at trid, and under
the sandards of the guiddines he is not entitled to this reduction in the offense levd.

3. Defendant’ sthird objection isan argument for adownward departure. Hearguesthat dl of the
circumstances, induding the loss of financid support hisfamily would suffer if he were to be imprisoned,
warrant a downward departure. Defendant has dso filed a Motion for a Variance from the sentencing
guiddines, inwhichhe arguesthat the factorsin Section 3553(a) show that a sentence of probationrather
than a sentence within the advisory guiddine range would be gppropriate under the facts of the case.

The Government opposes a departure or a sentence outside the guidelines. It points out that the
defendant has a prior conviction for the Sdle of Cocaine. It dso argues the evidence at trid showed the

defendant had a strong pre-disposition to purchase automatic weapons, and that his motivation for



committing the indant offense wasgreed. Findly, it arguesthat aguiddine sentenceis necessary to ensure
that the defendant’s conviction has a deterrent effect on others who might think about engaging in such
conduct.

The court cannot conclude that a departure is warranted under any of the recognized categories
of the guiddines. Circumgtances such as a defendant’s employment record and his family ties and
respongbilities are not ordinarily rdevant indetermining whether adeparture may bewarranted. Seee.g.,
USSG8§5H1.5, 5H1.6. Under thefactorsin 18 U.S.C. § 3553(a), however, the court concludesthisis
an appropriate case for a variance sentence below the guideline range.

The court recognizes that the prescribed guideline range for imprisonment in this caseis 27 to 33
months, but the court intends to deviate fromthe advisory range and place the defendant on probation for
aterm of three years, together with afine of $6,000 and a specia assessment of $100. In arriving &t this
sentence, the court examined the factors in 18 U.S.C. § 3553(a) and determined a three year term of
probation meets the statutory criteria of a sentence that is sufficient, but not greater than necessary, to
comply withthe statutory purposes of sentencing. The court has considered the nature and circumstances
of the offense and the history and characterigtics of the defendant as presented both at trid and in the
Presentence Report. The court notesthe defendant wasnot acasud collector of firearms, but wasinvolved
in the buying and sdlling of firearms with the motivation of potential monetary gain. However, thereisno
indication-- withthe exceptionof the machinegun possessed inthe indant offense-- that the defendant was
involved in the ongoing conduct of buying, sdlling, or possessing machineguns.

The court examinedthe defendant’ spersonal characteristicsand notes he hasa history of long-term

ganful employment, which dlows him to finenadly support himsdf and meet the needs of his children.
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Further, he does not have ahistory of aggressive, violent or non-compliant behavior, and thus he posesa
low risk of danger to the community at large.

The defendant’ s conviction in this case will prohibit him fromever lanfully possessng any fireearm
again. The conditions of probation will address issuesrelated to community safety and provide an added
measure of deterrence from subsequent crimind behavior. Pursuant to statute, the defendant will submit
to urine testing and DNA sampling. The court has high expectations of the defendant’ s performancewhile
on probation and cautions the defendant that should be fail to abide by dl of the conditions of probation,
the court retains the authority under 18 U.S.C. § 3565 to revoke the probation and resentence the
defendant under 18 U.S.C. 8 3553 up to the statutory maximum of 10 years' imprisonment.

I1. Conclusion.

Defendant’s objections to the Presentence Report are DENIED. Defendant’s Motion for a
Variance Sentence or Departure (Doc. 42) isGRANTED IN PART and DENIED IN PART to the extent
set forthabove. The Probation Officer in charge of this case shdl seethat acopy of thisorder isappended
to any copy of the Presentence Report made available to the Bureau of Prisons.

IT ISSO ORDERED this__15" Day of February, 2006, at Wichita, Ks.

SWedey E. Brown

Wedey E. Brown
U.S. Senior Digtrict Judge




