IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

IN RE: URETHANE ANTITRUST
LITIGATION No. 04-MD-1616-JWL

This Order Relates to the
Polyester Polyol Cases

MEMORANDUM AND ORDER

In this multidistrict litigation proceeding plaintiffs allege that defendants engaged in
a price-fixing conspiracy with respect to polyester polyols and related polyurethane systems
in violation of federal antitrust laws. On August 16, 2006, the court entered an order
certifying a class pursuant to Rule 23(b)(3) of the Federal Rules of Civil Procedure and
directing the parties to begin the process of giving class notice pursuant to Rule 23(c). On
August 31, 2006, the Chemtura defendants filed a petition with the Tenth Circuit Court of
Appeals seeking permission to appeal the court’s class certification order pursuant to 28
U.S.C. 8 1292(b) and Rule 23(f). This matter is presently before the court on the Chemtura
Defendants’ Motion to Stay Pending Resolution of 23(f) Appeal (doc. #435). By way of this
motion, the Chemtura defendants ask the court to stay the publication of class notice in this
action pending the Tenth Circuit’s determination of Chemtura’s petition for leave to appeal
and, if that petition is granted, pending determination of the appeal. For the reasons
explained below, Chemtura’s motion to stay is granted in part and denied in part.

Specifically, the parties are directed to proceed with preparing the class notice for publication




and mailing, but the court will not order the actual dissemination of class notice until the
Tenth Circuit resolves Chemtura’s motion for leave to appeal. If the Circuit denies
Chemtura’s request, then notice can be issued promptly. If the Circuit takes the appeal, the
court will entertain a renewed motion to stay at that time.

Rule 23(f) of the Federal Rules of Civil Procedure permits interlocutory appeals of
district court orders granting or denying class certification. Carpenter v. Boeing Co., 456
F.3d 1183, 1189 (10th Cir. 2006). A petition for such an appeal does not automatically stay
proceedings in the district court. Rather, it stays proceedings in the district court only if “the
district judge or the court of appeals so orders.” Fed. R. Civ. P. 23(f). In determining
whether such a stay is warranted, district courts generally employ an analysis similar to that
used in motions for preliminary injunctions or stays pending appeals of final judgments. See
Beattie v. CenturyTel, Inc., Case No. 02-10277-BC, 2006 WL 1722207, at *2 (E.D. Mich.
June 20, 2006) (collecting case law); In re Lorazepam & Clorazepate Antitrust Litig., 208
F.R.D.1,3(D.D.C.2002) (reasoning it is “a discretionary matter to be informed by a flexible
application of the well-established, four-factor balancing test employed to consider
preliminary injunctive relief and other stays pending appeal”). In the Tenth Circuit, such
relief is warranted if the moving party establishes (1) a substantial likelihood of success on
the merits, (2) that it will suffer irreparable harm without the relief sought, (3) threatened
injury that outweighs any harm the relief would cause the opposing party, and (4) that the
relief would not be contrary to the public interest. Wyandotte Nation v. Sebelius, 443 F.3d

1247, 1254-55 (10th Cir. 2006).




At this time, the court does not believe Chemtura’s appeal has a substantial likelihood
of success on the merits. The Tenth Circuit has discretion whether to grant the appeal, and

generally such an appeal will not be granted in the absence of ““appeal-worthy certification
issues.”” Carpenter v. Boeing Co., 456 F.3d 1183, 1189 (10th Cir. 2006) (quoting the
advisory committee notes to the 1998 amendments to Rule 23). Thus, interlocutory review
of a class certification order typically will not be granted unless one or more of the following
factors are evident: (1) the certification order represents the death knell of the litigation for
one of the parties (e.g., for the defendant, who may be compelled to settle); (2) the
certification decision shows a substantial weakness, amounting to an abuse of discretion; or
(3) an interlocutory appeal will resolve an unsettled legal issue. Manual for Complex
Litigation § 21.28, at 283 (4th ed. 2004). Here, the court’s order certifying a class in the
Polyester Polyol Cases did not seem to involve any such compelling concerns. The court
carefully considered Chemtura’s arguments in opposition to plaintiffs’ motion for class
certification and, ultimately, the court concluded that this case was not at all atypical of many
other similar antitrust class action lawsuits. Thus, the court doubts that this case involves the
type of concerns for which the Tenth Circuit would be likely to grant Chemtura’s petition for
an interlocutory appeal.

Turning to considerations of irreparable harm, Chemtura contends that, in the absence
of a stay, it will have to expend time and resources associated with resolving the issues
related to notice, that significant confusion will likely result if the Tenth Circuit vacates or

modifies the class certification order after notice has already been disseminated to class
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members, and that dissemination of class notice will disrupt its business relations with its
customers. By comparison, the threatened injury to plaintiffs that might outweigh that harm
is the fact that granting the stay would delay the process of disseminating notice to a class
which the court has already certified, thus unduly protracting this litigation. The court does
not believe the burden to be placed on Chemtura to deal with notice related issues is undue
and it also believes that any such burden does not outweigh the hardship of delaying
resolution of the litigation. But, the court is persuaded that the potential confusion that could
result if the Tenth Circuit were to vacate or modify the class certification order after notice
has already been disseminated to class members counsels against proceeding to issue notice
at least until the Circuit has resolved the request to take the appeal. In cases involving a Rule
23(f) appeal the court should ordinarily stay the dissemination of class notice to avoid the
confusion and substantial expense of renotification that may result from appellate reversal
or modification. Manual for Complex Litigation § 21.28, at 284.

Lastly, the court believes that the public interest is best served by moving forward in
anticipation that the Tenth Circuit will reject Chemtura’s petition for an interlocutory appeal,
and thus delay would be avoided, but also by withholding dissemination of notice until the
petition is resolved, and thus avoiding confusion. Interlocutory appeals are generally
disfavored because they disrupt and delay the proceedings below. Carpenter, 456 F.3d at
1189. The public interest would not be served by any undue delay.

On balance, then, these factors weigh in favor of denying Chemtura’s motion to stay,
with the exception of the actual publication and mailing of class notice. That way, the parties
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should be prepared to proceed with disseminating class notice immediately if the Tenth
Circuit denies Chemtura’s petition to appeal. Accordingly, the partiesare directed to proceed
with preparing to disseminate class notice. To that end, on or before November 9, 2006,
Chemtura shall provide to plaintiffs the names, addresses, and telephone numbers of all
customers who are potential members of the class. The parties shall meet and confer in an
attempt to reach agreement on a proposed order approving the form of class notice and, to
the extent they reach agreement on the proposed order, they shall submit that proposed order
to the court on or before November 9, 2006. On or before that same date, they shall file
submissions outlining their disputes, if any, to the extent they are unable to reach agreement

as to particular issues relating to class notice.

ITISTHEREFORE ORDERED BY THE COURT that the Chemtura Defendants’
Motion to Stay Pending Resolution of 23(f) Appeal (doc. #434) is granted in part and denied

in part as set forth above.

IT IS SO ORDERED this 23rd day of October, 2006.

s/ John W. Lungstrum
John W. Lungstrum
United States District Judge




