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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

IN RE: URETHANE ANTITRUST No. 04-M D-1616-JWL-DIJW

LITIGATION

ThisOrder Relatesto All Cases

MEMORANDUM AND ORDER

Pending before the Court is Plantiffs Motionfor Entry of Protective Order (doc. 96). For the
reasons set forth below, the motion will be granted in part and denied in part, and the parties will be
instructed to submit a revised protective order consstent with this Order.

l. Nature of the Matter Before the Court

Counsd for the parties have attempted to draft mutudly agreeable language for a protective order
to protect agang disclosure to third parties of certain confidentia and proprietary documents and
information (collectively “materids’). The parties have submitted two proposed protective ordersthat are
identical except for the incdluson of aparagraph 5.b.vii in Plantiff’s proposd, a paragraph that is at issue

in this mation.*

1See Pis.’ Proposed Stipulaionand Order Concerning Confidentiality of Documentsand Materials,
attached as Ex. 1to Pls” Mem. inSupp. of Mot. for Entry of Prot. Order (*PantiffsS Proposed Protective
Order”) (doc. 97); Defendants Proposed Protective Order, attached as Ex. 1 to Defs” Mem. in Opp. to
As’ Mot. for Entry of Protective Order (doc. 105) (hereinafter collectively “Proposed Protective
Orders’).



The parties have agreed that the protective order should recognize two levels of confidentidity:
“Confidentid” and “Highly Confidentid.”> Pursuant to the agreed upon terms of the parties Proposed
Protective Orders, a party may designate as “Confidentid” those materids that fdl within the scope of
Federal Rule of Civil Procedure Rule 26(c)(7),® i.e., “trade secret or other confidentid research,
development, or commercid information.”* A party may designate as* Highly Confidentid” those materids
that fal within the definition of “Confidentid” and which the “party believes to be extremely sensitive
confidential and/or proprietary informetion, the disclosure of which, even limited to the restrictions placed
on Confidentia InformationinthisOrder, may compromiseand/or jeopardi ze the supplying party’ sbusiness
interests.”

The parties agreethat “Highly Confidential” materias may be disclosed to outside counsd for the
parties; outside servicesemployed by the parties to assist with photocopying, data processing and graphic
production; outside experts and consultants; authors and recipients of the particular materias, current or
former employees of the producing party; persons who are substantively discussed in the particular
meaterids, deposition or trid withesseswho are believed to dready have knowledge of the contents of the

paticular materids; and the Court, court personnel, and deposition anc court reporters.® The parties

2Proposed Protective Orders, 1 1.
3d., 111b. & 1c.

“Fed. R. Civ. P. 26(c)(7).
Proposed Protective Orders, 1 1.d.

°ld., 15.b.



disagree as to one important issue, however, i.e., whether the officers, directors and employees of the
named Plaintiffs should be dlowed access to the “Highly Confidentia” materids.

Paintiffs Proposed Protective Order contains a provision (paragraph 5.b.vii) that would alow
“Highly Confidentid” materiasto aso be disclosed to “adirector, officer or employee of anamed Pantiff
who is charged with the responghility for making bus ness decisions dedling directly with the resolution of
this action, provided that individualized pricing information and the terms and conditions of the sde to
individua customers shall be excluded.”” Defendants do not agree to the inclusion of this paragraph.
Defendants explain that the named Plaintiffsare customers, suppliers, distributorsand/or direct competitors
of Defendants, and that giving certain of ther directors, officers, and employees access to Defendants
“Highly Confidentid” materias — including Defendants customer lists and strategic planning and pricing
information — has the potentia to serioudy compromise Defendants ability to compete effectively.
Defendants contend that it isprecisdly those directors, officers and employees of Plaintiffs who would be
granted access under Plantiffs version of the protective order who would possess decision-making
authority related to the negotiations for and purchasing of Defendants' products and/or the sale of
competing products. Defendantsarguethat it is unreasonableto believe such individuaswill beableto use
Defendants “Highly Confidentid” information for purposes of managing this litigation and then disregard
those materias as they go about their every day business.

Paintiffs counter thet their counsdl have an obligation to keep them informed about this case and

to discuss and advise them relating to the facts of the case and any expert reports. They aso argue that,

"Pls.’” Proposed Protective Order, Ex. A. to doc. 97, 1 5.b.vii.
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as class representatives, the named Plaintiffs have an obligation to the class to keep gpprised of dl
developments. Plaintiffs assert that their proposed exclusionof “individuaized pricing information and the
terms and conditions of sale to individua customers’ is sufficient to address Defendants concerns that
Faintiffs may misuse Defendants “Highly Confidentia” materids in the course of conducting business.
. Applicable Law and Analysis
Didtrict courts have discretionto issue protective orders consgtent with the limitations set forth in

Federd Rule of Civil Procedure 26(c).2  Subsection (7) of Rule 26(c) permits a court to enter an order
“that atrade secret or other confidentia research development, or commercia informationnot be reveaed
or revedled only in adesignated way.”®

The issue to be decided by this Court iswhether the directors, officers, or employees of Plaintiffs
who are responsible for making business decisions about the resolution of this action should have access
to “Highly Confidentid” materids. “Ordinarily, a party to an action does have the right to review al
materia produced in discovery except inthe rareingtance where atrade secret may not be disclosed even
to a party.”'® This action involves one of those instances where a party’s right to review al maerids

produced indiscovery may need to be limited due to the commercidly senstive nature of the information.

8Estate of Trenadue ex rel. Aguilar v. U.S,, 397 F.3d 840, 865 (10th Cir. 2005).
°Fed. R. Civ. P. 26(c)(7).

vesta Corset Co., Inc. v. Carmen Foundations, Inc., No. 97-CIV. 5139 (WHP), 1999 WL
13257, at*2 (S.D.N.Y. Jn. 13, 1999) (quoting In re Agent Orange Product LiabilityLitigation, 104
F.R.D. 559, 572 (E.D.N.Y. 1985)).



To ress discovery under Rule 26(c)(7), aparty must first establish that the information sought is
atrade secret or otherwise meets the definitionof protected materia under the Rule, and thendemongtrate
that itsdisclosure might be harmful.1*  If these requirements are met, the burdenshiftsto the party seeking
disclosure to establish that the disclosure of trade secrets is relevant and necessary to the action.'? The
digtrict court mugt balance the need for the trade secrets againg the daim of injury resulting from
disclosure® If neither rdevancy nor needis not established, the trade secrets should not be disclosed.**

Itiswithinthe sound discretion of the district court to decide whether trade secrets arerdlevant and
whether the need outweighs the harm of disclosure®® If the court determines that the trade secrets are
relevant and necessary, the appropriate safeguards that the court may impose on them by means of a
protective order are also amatter within the trial court’s discretion.’®  Protective orders that limit access
to certain materids to counsd and experts “are commonly entered in litigation involving trade secrets and

other confidential ressarch, development or commerciad information.”*

“Centurion Indus., Inc. v. Warren Seurer and Assoc., 665 F.2d 323, 325 (10th Cir. 1981).
24,

Bd.

¥ d.

1d. at 326.

] d.

MVesta Corset, 1999 WL 13257, at *3 (diting Quotron Syst., Inc. v. Automatic Data
Processing, Inc., 141 F.R.D. 37, 40 (S.D.N.Y. 1991) (limiting disclosure to counsd and experts). See
also Tommy Hilfiger Licensing, Inc. v. Bradlees, Inc., No. 99 CIV4677WKKNF, 2002 WL

(continued...)



The parties have aready agreed that “Highly Confidential” materids are trade secrets or other
confidentia research, development, or commercia informationwithinthe meaning of Rule 26(c)(7),'8 and
that thar disclosure, “even limited to the redtrictions placed on Confidentia Information . . . may
compromise and/or jeopardize the supplying party’s businessinterests.”*® Thus, the first two elements of
this test have been met, i.e., these materids are trade secret or other commercia information within the
scope of Rule 26(c)(7) and ther disclosure might harmthe producing party. In order to gain accessto this
trade secret information, Plantiffs, as the parties seeking disclosure of these materias to certain of its
directors, officer, and employees, must therefore show that the materias are relevant and that their
disclosure to these individuasis necessary.

The Court finds that Plaintiffs have faled to establish a particularized need for the “Highly
Confidentia” materias to be disclosed to ther directors, officers, or employees with respongbility for
making decision about resolving this action.?’ While Plaintiffs concerns that those officers, directors, and
employees may not be able to make appropriate decisions about managing or resolving the case or may

not be effective class representatives are certainly vaid, the Court does not find that these speculative

17(...continued)
31465811, at*1 (S.D.N.Y. Nov. 1, 2002) (“[T]rid courtscommonly enter protective orders that restrict
disclosure of trade secrets and other confidentid commercid information to counsel and experts.”).

18See Proposed Protective Order, 11 1.b. & 1.c.
¥ld, T1.c

2See Quotron, 141 F.RD. a 40 (hoding in a copyright infringement and trade secret
misappropriation case that the plantiff had not demonstrated a need for its employees access to the
documents sufficient to outwei ghthe defendant’ sconcernsfor protecting certain programming informetion).
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concerns, without more, are auffident to outweigh the potentia for damage to Defendants. The Court will
thereforededineto adopt paragraph 5.b.vii of Plaintiffs sProposed Protective Order. However, the Court
does bdieve that the protective order should provide a mechanism for seeking gpprova from the Court
in those Stuations where the named Plaintiffs attorneys determine thereis a specific need to share “Highly
Confidentid” materidswiththear clients. The Court will therefore direct the partiesto confer regarding such
aprovison, and to submit to the Court proposed language that would address such situations.

Within twenty (20) days of the date of this Order, the parties shdl confer and submit to the

undersgned Magidrate a revised proposed protective order that contains a provision setting forth a
procedurefor the partiesto follow inthe event the named Plaintiffs attorneys believe it necessary to share
“Highly Confidentid” materids with their clients directors, officers, or employees who are charged with
the respongbility for making business decisions dedling directly with the resolution of this litigation. The
parties shall e-mail the revised proposed protective order (in WordPerfect format) to

ksd waxse chambers@ksd.uscourts.gov.

I11.  Additional Revisions Needed

Although the parties have not rai sed these as issues, the Court finds that Paragraphs 15 and 16 of
the proposed Protective Orders need to be revised before the Court can approve those provisons.
Paragraphs 15 and 16 are not in compliance with the Court’s “Guiddine for Agreed Protective Order,”

whicharefound onthe Digtrict of Kansas' website, www.ksd.uscourts.gov. More specificaly, Paragraph

15, which dedlswith the continuing jurisdictionof the Court to enforce the protective order following the



find resolution of the case, does not comply with Guiddline 5. Paragraph 16, which provides that the
protective order is binding as a court order upon non-parties, does not comply with Guiddine 4.

The parties are directed to confer and revise Paragraphs 15 and 16 so that they comply with the
Court’s Guidelines. These revisions shdl be included in the revised proposed protective order that isto

be submitted to the Court within twenty (20) days of the date of this Order.

IT ISTHEREFORE ORDERED that Fantiffs Motionfor Entry of Protective Order (doc. 96)
is denied to the extent it seeks the entry of a stipulated protective order containing Plaintiff’s proposed
paragraph 5.b.vii.

IT ISFURTHER ORDERED that Plaintiff’'s Motion for Entry of Protective Order (doc. 96)
isgranted in al other respects.

ITISFURTHER ORDERED that withintwenty (20) days of the date of this Order, theparties

shdl confer and submit to the undersigned Magistrate arevised proposed protective order consistent with
this Order.
IT 1SSO ORDERED.

Dated in Kansas City, Kansas on this 29th day of September 2005.

g David J. Waxse
David J Waxse
U.S. Magidrate Judge

cc: All counsdl and pro se parties



