N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

SHEI LA M HEARTFI ELD

Pl ai ntiff,
VS. Case No. 04-4121-SAC
JO ANNE B. BARNHART,
COVWM SSI ONER OF
SOCI AL SECURI TY,

Def endant .
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RECOMVENDATI ON AND REPORT

This is an action reviewing the final decision of the
Comm ssi oner of Social Security denying the plaintiff
disability insurance benefits and suppl enmental security incone
payments. The matter has been fully briefed by the parties
and has been referred to this court for a recommendati on and
report.

The court's standard of reviewis set forth in 42 U S. C
8 405(g), which provides that "the findings of the
Conmi ssioner as to any fact, if supported by substanti al
evi dence, shall be conclusive." The court should reviewthe
Comm ssi oner's decision to determ ne only whether the decision
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was supported by substantial evidence and whet her the
Comm ssi oner applied the correct | egal standards. G enn v.
Shalala, 21 F.3d 983, 984 (10th Cir. 1994). Substanti al
evidence requires nore than a scintilla, but less than a
preponderance, and is satisfied by such evidence that a
reasonabl e m nd m ght accept to support the conclusion. The
det erm nati on of whet her substantial evidence supports the
Comm ssioner's decision is not sinply a quantitative exercise,
for evidence is not substantial if it is overwhel med by other
evidence or if it really constitutes nmere conclusion. Ray V.
Bowen, 865 F.2d 222, 224 (10th Cir. 1989). Although the court
is not to reweigh the evidence, the findings of the
Comm ssi oner will not be mechanically accepted. Nor will the
findings be affirmed by isolating facts and | abeling them
substanti al evidence, as the court must scrutinize the entire
record in determ ning whether the Conm ssioner's concl usions

are rational. Gahamv. Sullivan, 794 F. Supp. 1045, 1047 (D.

Kan. 1992). The court should exam ne the record as a whol e,

i ncludi ng whatever in the record fairly detracts fromthe

wei ght of the Conm ssioner's decision and, on that basis,
determine if the substantiality of the evidence test has been
met. denn, 21 F.3d at 984.

The Social Security Act provides that an individual shal



be determ ned to be under a disability only if the claimant
can establish that they have a physical or nental inpairnent
expected to result in death or last for a continuous period of
twel ve nont hs which prevents the claimant from engaging in
substantial gainful activity (SGA). The clainmnt's physical
or mental inpairnment or inpairnents nust be of such severity
that they are not only unable to performtheir previous work
but cannot, considering their age, education, and work
experience, engage in any other kind of substantial gainful
wor k which exists in the national econony. 42 U.S.C. 8§
423(d).

The Comm ssioner has established a five-step sequenti al
eval uation process to determne disability. |If at any step a
finding of disability or non-disability can be nmade, the
Comm ssioner will not review the claimfurther. At step one,
the agency will find non-disability unless the claimant can
show that he or she is not working at a “substantial gainful
activity.” At step two, the agency will find non-disability
unl ess the claimant shows that he or she has a “severe
i npai rnment,” which is defined as any “inpairnent or
conbi nation of inpairments which significantly limts [the
claimant’s] physical or nental ability to do basic work

activities.” At step three, the agency determ nes whet her the



i npai rment which enabled the clainmant to survive step two is
on the list of inpairnments presuned severe enough to render
one disabled. |If the claimnt’s inpairnment does not meet or
equal a listed inpairnent, the inquiry proceeds to step four
at which the agency assesses whether the claimant can do his
or her previous work; unless the claimnt shows that he or she
cannot performtheir previous work, they are determ ned not to
be disabled. |[If the claimnt survives step four, the fifth
and final step requires the agency to consider vocati onal
factors (the claimnt’s age, education, and past work
experience) and to determ ne whether the clainmant is capable
of perform ng other jobs existing in significant nunbers in

t he national econonmy. Barnhart v. Thomas, 124 S. Ct. 376,

379-380 (2003).
The cl ai mant bears the burden of proof through step four

of the anal ysis. Ni el son v. Sullivan, 992 F.2d 1118, 1120

(1993). At step five, the burden shifts to the Comm ssi oner
to show that the claimnt can perform other work that exists
in the national economy. Nielson, 992 F.2d at 1120; Thonpson

v. Sullivan, 987 F.2d 1482, 1487 (10" Cir. 1993). The

Comm ssi oner neets this burden if the decision is supported by
substanti al evidence. Thonpson, 987 F.2d at 1487.

Before going fromstep three to step four, the agency



will assess the clainmant’s residual functional capacity (RFC).
This RFC assessnent is used to evaluate the claimat both step
four and step five. 20 C.F.R § 404.1520(a)(4);

404. 1520(f, g).

The adm nistrative |aw judge (ALJ), John J. Rubin, issued
hi s decision on May 24, 2004. The ALJ found that plaintiff
has not engaged in substantial gainful activity since her
al |l eged onset date of March 2, 2001 (R at 17). At step two,
the ALJ found that plaintiff has the foll ow ng severe
i mpai rments: degenerative disc disease with radicul opathy and
di sc dissection at L4-5, with disc bulging at L4-5, and mld
di sc bulging at L5-S1, but w thout nerve root inpingenent or
stenosis, urinary stress incontinence, nood di sorder secondary
to physical conplaints, and asthma (R at 17). The ALJ found
that plaintiff’s inmpairments do not neet or equal a listed
impairment (R at 17). After establishing plaintiff’'s RFC,
the ALJ determ ned that plaintiff could not perform past
relevant work (R at 21-22). At step five, the ALJ found,
based on the testinony of the vocational expert, that
plaintiff could performthe follow ng sedentary worKk:
surveill ance system nonitor, subassenbler, and information
clerk (R at 22). Based on this finding, the ALJ determ ned

that plaintiff was not disabled (R at 22).



|. Didthe ALJ err in his determnation of plaintiff’s RFC
and in his analysis of the opinions of plaintiff’s treating
physi ci ans?

The ALJ established the following RFC for the plaintiff:

Accordingly, after careful consideration of
t he above nedi cal evidence, the undersigned
finds that claimnt retains the foll ow ng
resi dual functional capacity: She cannot
lift nmore than ten pounds even
occasional ly, she cannot wal k for prol onged
peri ods, and she cannot work w thout the
opportunity to alternate sitting and
standi ng positions at fifteen m nute
intervals. She cannot stoop, squat, crouch,
craw . kneel or clinb, and she can only
occasionally bend. She al so cannot perform
work requiring nore than nopderate exposure
to dust, funmes, odors (including chem cal
odors, perfumes or col ognes), snoke,

gasses, chem cal agents, and tenperature or
hum dity extremes. Due to her nenta

i mpai rnments, claimant has mld restrictions
in activities of daily living, not
preventing her fromregularly performng
such daily activities as bathing, groom ng,
dressi ng, cooking, house cl eaning, using
public transportation, driving and handling
financial matters; mld difficulties in

mai nt ai ni ng soci al functioning, not
preventing regular interaction with

co-wor kers, supervisors, or the public
during the workday; nmoderate difficulties
in maintaining concentration, persistence
or pace, not precluding her from conpleting
sinple one or two-step work-rel ated tasks
in a tinmely manner, or understandi ng,
remenbering and carrying out sinple
instructions in a tinmely manner; and she
has had no epi sodes of deconpensati on of
ext ended durati on.



(R at 21).

According to SSR 96-8p, the RFC assessnment nust include a
narrative discussion describing how the evidence supports each
conclusion, citing specific medical facts and nonmedi cal
evi dence. The ALJ nust explain how any materi al
i nconsi stencies or anbiguities in the evidence in the case
record were considered and resolved. The RFC assessment nust
al ways consi der and address nedi cal source opinions. |If the
RFC assessnent conflicts with an opinion froma nedical
source, the ALJ nust explain why the opinion was not adopted.
SSR 96-8p, 1996 W. 374184 at *7. \When the ALJ fails to
provide a narrative discussion describing how the evidence
supports each conclusion, citing to specific nmedical facts and
nonmedi cal evidence, the court will conclude that his RFC
concl usi ons are not supported by substantial evidence. See

Sout hard v. Barnhart, 72 Fed. Appx. 781, 784-785 (10" Cir

2003).

In this case, the ALJ failed to provide a narrative
di scussi on of how the evidence supported each of his
conclusions. The ALJ sinply refers to his “careful
consi deration of the above nmedical evidence” (R at 21), that
wei ght was accorded to plaintiff’s subjective conplaints and

l[imtations “where supported by the objective evidence of



record” (R at 21), and that he has consi dered medi cal
opi ni ons from acceptabl e medi cal sources which refl ect

j udgnment s about the nature and severity of the inpairnment and
resulting limtations (R at 21). As can be seen, all of

t hese statements are nmere conclusory statenents. The ALJ's
deci sion nmust be sufficiently articulated so that it is
capabl e of meaningful review, the ALJ is charged with
carefully considering all of the relevant evidence and |i nking

his findings to specific evidence. Spicer v. Barnhart, 64

Fed. Appx. 173, 177-178 (10t Cir. May 5, 2003). It is
insufficient for the ALJ to only generally discuss the
evi dence, but fail to relate that evidence to his concl usions.

Cruse v. U.S. Dept. of Health & Human Servi ces, 49 F.3d 614,

618 (10h Cir. 1995).
Furthernmore, the court finds that the RFC findings of the

ALJ inexplicable in light of the nedical opinion evidence and
t he weight given to that evidence by the ALJ. Dr. Kathryn
W Illinghamis one of plaintiff’'s treating physicians. On
January 8, 2004, she wrote the follow ng concerning the
plaintiff:

She has chronic severe | ow back pain due to

di sc disease as well as pain that radiates

into her right |eqg.

This interferes significantly with all of
her activities of daily living. It also
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exacer bates her other nedical conditions

i ncludi ng hypertension. She takes chronic

pain nmedication with only partial relief.

| have recommended to Sheila that she not

lift anything greater than 5 pounds. |

have advi sed her not to walk or stand nore

than ten mnutes at a tinme and not to

remain in the seated position for nore than

15 mnutes at a tine.
(R at 484).
On Oct ober 20, 2001, Dr. Joseph Stein, a neurol ogist, provided
a consultative report. After exam ning MRl studies and an
exam nation of, and interview with, the plaintiff, he made the
foll owi ng findings:

My finding today is that the patient is

severely limted in her ability to do

anyt hi ng beyond nost of her self care. She

needs help to get her socks on. She is

unable to drive a notor vehicle because of

severe pain. She does not tolerate sitting

or standing for nore than very short

periods of tine.
(R at 240). By contrast, the only other physical RFC
findi ngs nade by a nedical source was the state agency
consul tant who did not exam ne the plaintiff, but only
reviewed the nedical records. The assessnment of the state
agency consultant (dated July 9, 2001) was that plaintiff
could occasionally |ift 50 pounds, frequently |lift 25 pounds,

with no limtations given on the ability to stand or wal k, and

no indication that plaintiff needed to alternate sitting and



standing (R at 218).

A conparison of the RFC established by the ALJ with the
opi nions of Drs. WIIlingham and Stein and the state agency
assessnment reveal the foll ow ng:

Lifting:

W Illingham not |ift anything grater than 5
| bs.

State agency: 50 |Ibs. occasionally & 25
| bs. frequently

RFC (by ALJ): cannot |ift nore than 10 | bs.
even occasionally

St and/ wal k:

W I Ilingham not to walk or stand nore than
10 mnutes at a tine

Stein: does not tolerate sitting or
standing for nore than very short periods
of time

State agency: no limtation

RFC: cannot wal k for prolonged periods (“By
that, | nean she could wal k around the room
or between roons but not any nore than
that.” (R at 540))

Sitting:

W Illingham Not to remain in the sane
seated position for nore than 15 m nutes at
a tinme.

Stein: does not tolerate sitting or

standing for nore than very short periods
of time

10



State agency: No need to alternate sitting
and st andi ng.

RFC. Cannot work wi thout the opportunity to

alternate sitting and standing positions at

15 mnute intervals.

In the lifting limtation, the ALJ cane nuch closer to
Dr. WIlingham s assessnent than the state agency assessnent,
finding that plaintiff could Iift up to 10 | bs. as opposed to
5 1Ibs. On the question of standing, wal king and sitting, the
ALJ’ s RFC assessnent appears quite simlar to that of Drs.
W I lingham and Stein. |In conparing the RFC assessnent by the
ALJ with the opinions of Drs. WIIlinghamand Stein, the court
finds that, on their face, the ALJ findings are consistent
with the limtations found by the two physicians with the
exception that the ALJ determ ned that the plaintiff had a
hi gher lifting limtation than the limtation set by Dr.
W I Ilingham The ALJ also found that plaintiff nust alternate
sitting and standing every 15 mnutes while Dr. WIIlingham
opi ned that plaintiff could not stand for nore than 10
m nutes; they did agree that plaintiff was limted to sitting
for 15 mnutes at a tine. It would be quite reasonable to
conclude that the ALJ gave a great deal of weight to the
opi nions of Drs. WIIlingham and Stein.
In light of these simlarities, the court is perplexed by

t he analysis that the ALJ gave to the above opi nions of Dr.
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W I |ingham

The undersigned has al so considered the
January 2004 report of claimant's treating
physician. Dr. D. WIIlingham .. However,

t he undersi gned cannot give any weight to
this opinion because it is wholly
unsupported by objective nmedical, clinical
or | aboratory finding, or nental status
exam nati ons or psychol ogi cal eval uations
or testing by the treating source in
guestion, and it is inconsistent with the
obj ective evidence of record described
above, including testing conpleted by this
treating source, which is summari zed above
and whi ch includes a number of

i nconsi stencies strongly suggesting that

cl ai mnt has exaggerated the extent of her
i npai rnments. Moreover, repeated physical
and neurol ogi cal exam nations of clai mant
not ed above have frequently shown her to
have negative straight [eg raising, normal
gait. few if any sensory deficits, and
normal orthopedi c nmaneuvers on many
occasions. In addition, an EMG study in
August 2002 was normal, with no evidence of
| umbar radi cul opat hy.

(R at 20, enphasis added). Furthernore, the ALJ never

menti oned the above findings of Dr. Stein in his decision.

The court is at a conplete | oss to understand how the ALJ can
give no weight to the opinion of Dr. WIlinghamand fail to
even nention Dr. Stein’s opinions in |light of the fact that
his RFC of the plaintiff closely parallels the opinions of

Drs. WIlingham and Stein. By sharp contrast, the ALJ appears
to have conpletely rejected the opinion of the state agency

assessnent, and made findings much nore restrictive as noted
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above, and al so included postural and environnent al
limtations not found by the state agency consultative
assessnent.! There is no other nedical evidence that supports
many of the physical RFC findings of the ALJ other than the
opi nions of Drs. WIIlingham and Stein.

This | eaves the court w thout any reasonabl e expl anati on
of the basis for the ALJ's RFC determ nation. This is exactly
why it is so critical that “the RFC assessnment nust include a
narrative discussion describing how the evidence supports each
conclusion, citing specific medical facts and nonmedi cal
evi dence. .. The adjudi cator nust al so explain how any materi al
i nconsi stencies or anbiguities in the evidence in the case
record were considered and resolved.” SSR 96-8p, 1996 W
374184 at *7.

G ven the fact that the RFC determi nation by the ALJ is
quite simlar to the opinions of Drs. WIIlingham and Stein on
plaintiff’s ability to stand, walk and sit, it is inportant

for the ALJ to explain why he found that plaintiff can lift 10

The fact that the ALJ adopted much nore restrictive
physical limtations than those set forth in the state agency
consultative assessnent is even nore puzzling in light of the
ALJ’ s statenment that he “accorded them wei ght in reaching the
conclusion that the claimnt is not disabled, because they are
consistent with and supported by the findings, opinions and
concl usi ons of treating and exam ni ng nmedi cal sources
contained in the record” (R at 20).
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Ibs. in light of Dr. WIllinghamis nore restrictive 5 |b.
l[imtation. The ALJ offers no explanation for finding a

hi gher weight limt for the plaintiff. According to SSR 96-9p
(I'nmplications of a residual functional capacity for |ess than
a full range of sedentary work):

If an individual is unable to Iift 10
pounds or occasionally |ift and carry itens
i ke docket files, |edgers, and small tools
t hr oughout the workday, the unskilled
sedentary occupati onal base will be eroded.
The extent of erosion will depend on the
extent of the limtations. For exanple, if
it can be determ ned that the individual
has an ability to lift or carry slightly

| ess than 10 pounds, with no other
l[imtations or restrictions in the ability
to performthe requirenents of sedentary
wor k, the unskilled sedentary occupati onal
base woul d not be significantly eroded,
however, an inability to lift or carry nore
than 1 or 2 pounds woul d erode the
unskill ed sedentary occupati onal base
significantly. For individuals with
limtations in lifting or carrying weights
bet ween these amounts, consultation with a
vocati onal resource may be appropriate.

SSR 96-9p, 1996 WL 374185 at *6. Therefore, the question of
how much wei ght plaintiff can |ift is critical to a
determ nati on of whether or not plaintiff can perform

sedentary work.? An ALJ is not entitled to pick and choose

2t becomes even nore critical when conmbined with
plaintiff’s numerous other |limtations, including her
inability to stoop. “A conplete inability to stoop would
significantly erode the unskilled sedentary occupati onal base
and a finding that the individual is disabled would usually

14



froma nmedi cal opinion, using only those parts that are

favorable to a finding of nondisability. Robinson v.

Barnhart, 366 F.3d 1078, 1083 (10" Cir. 2004). 1In the absence
of any reasonabl e explanation for his determ nation that
plaintiff can lift 10 pounds, the court finds that this
finding by the ALJ is not supported by substantial evidence.
On remand, the ALJ will be required to fully adhere to the
requi renments of SSR 96-8p and provide a narrative descri bing
how t he evi dence supports each concl usi on, and explain how any
mat eri al inconsistencies or anmbiguities were explained or
resolved. The ALJ nust relate the evidence to his

conclusions. Furthernore, the ALJ nust adhere to requirenents

set forth in Watkins v. Barnhart, 350 F.3d 1297, 1300-1301

(10th Cir. 2003). when evaluating the opinions of treating
source nedical opinions. |In addition, the ALJ nust eval uate
every nmedical opinion in the record, although the weight given
each opinion will vary according to the rel ationship between

the disability claimnt and the nedical professional. Hanmlin

v. Barnhart, 365 F.3d 1208, 1215 (10" Cir. 2004).
In his findings as to plaintiff’s mental RFC |imtations,

the ALJ found that plaintiff had: (1) mld restrictions in

apply...Consultation with a vocational resource my be
particul arly useful where the individual is [imted to | ess
t han occasi onal stooping.” SSR 96-9p, 1996 WL 374185 at *8.
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activities of daily living, (2) mlId difficulties in

mai nt ai ni ng social functioning, (3) nmoderate difficulties in
mai nt ai ni ng concentration, persistence or pace, and (4) no

epi sodes of deconpensation. Again, the ALJ failed to provide
any explanation for why he cane to these four concl usions.

The only assessnent that addressed these four criteria was the
state agency consultative assessment. That psychol ogi cal
assessnment (dated Jan. 24, 2002) found that plaintiff had: (1)
mld restrictions in activities of daily living, (2) mld
difficulties in maintaining social functioning, (3) mld
difficulties in maintaining concentration, persistence and
pace, and (4) insufficient evidence of deconpensation (R at
284). The ALJ provided no explanati on why he found
plaintiff’s inpairnment greater in concentration, persistence
and pace, but agreed with the state agency assessnment in the
ot her three categories. Although courts are to review the
ALJ’ s decision for substantial evidence, the court is not in a
position to draw factual conclusions on behalf of the ALJ; the
court cannot be left to specul ate what specific evidence |ed

the ALJ to his concl usion. Dr apeau v. Massanari, 255 F. 3d

1211, 1214 (10th Cir. 2001).
The ALJ did refer to a psychiatric consultation perfornmed

on plaintiff when she was hospitalized in Novenber-Decenber
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2001. In that consultation, Dr. Bickel haupt found that
plaintiff’'s GAF was 45-60. A GAF of 41-50 indicates serious
synptons (e.g., suicidal ideation, severe obsessional rituals,
frequent shoplifting) or any serious inpairnment in social,
occupational, or school functioning (e.g., no friends, unable
to keep a job), while a GAF of 51-60 indicates noderate
synptons (e.g., flat affect and circunmstantial speech,
occasi onal panic attacks) or noderate difficulty in social,
occupati onal or school functioning (e.g., few friends,
conflicts with peers or co-workers).® The ALJ stated the
foll owing concerning the findings of Dr. Bickel haupt:

Nevert hel ess, despite the scant findings of

mental synptons or functional |imtations,

Dr. Bickel haupt gave cl ai mant a gl oba

assessnent of functioning score of 45-60,

representing a serious to noderate

i npai rment. This GAF assessnent

enconpasses a w de range of nental

functioning, fromserious to noderate, and

is therefore not considered to be

per suasi ve evidence that the claimant has a

di sabling nmental inpairnment or functional

[imtations.
(R at 20).

However, the ALJ ignored the fact that the Val eo

Behavi oral Health Care treatnent records on the plaintiff

SDi agnostic and Statistical Manual of Mental Di sorders
(4th ed). (DSM1V), Anerican Psychiatric Association (1994) at
32.
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i ndicated on two separate occasions that plaintiff had a GAF
of 50 (R at 268, Jan. 10, 2002; R at 472, Cctober 2, 2002).
The only reference the ALJ made to these records was to state
that “additional mental status exam nations were essentially
normal” (R at 20). A GAF score of 50 indicates serious
synptons, which can include the inability to keep a job.
Therefore, the ALJ nisstated the evidence by indicating that
t hese nental status exam nations were essentially normal. A
GAF score of 50 is not an “essentially normal” score.
Furthernore, these scores by treatnment providers provides
strong support for the GAF score given by Dr. Bickel haupt,
whi ch was di scounted by the ALJ.

In addition to stating that the nental status
exam nati ons were essentially normal, the ALJ al so stated that
t hey showed an unrenmarkabl e fl ow of thought, no evidence of
hal | uci nati ons or del usi ons, unremarkabl e insight and
judgnment, and nornmal intellectual functioning (R at 20).
However, they actually reflect a diagnosis of major depressive
di sorder, severe, with psychotic features, post-traumatic
stress di sorder, and panic disorder (R at 472), and a
prelim nary assessnent including depressed nood, indications
of auditory hallucinations, delusions of persecution, and

sui cidal thoughts (R at 473). Again, the ALJ has clearly
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m sstated the evidence.
It is reversible error not to di scuss uncontroverted
evi dence he chooses not to rely on, as well as significantly

probative evidence he rejects. G&Gogan v. Barnhart, 399 F.3d

1257, 1266 (10'" Cir. 2005). The ALJ cannot ignore evidence

favorable to the plaintiff. Owen v. Chater, 913 F. Supp

1413, 1420 (D. Kan. 1995). Although, standing al one, a GAF
score does not necessarily evidence an inpairnment seriously
interfering with a claimant’s ability to work, a GAF score of
50 or |l ess does suggest an inability to keep a job. Thus,

such GAF scores should not be ignored. Lee v. Barnhart, 117

Fed. Appx. 674, 678 (10'" Cir. Dec. 8, 2004)( GAF score of 48).
The court therefore finds that the ALJ erred by msstating the
evidence, failing to consider all of the evidence relating to
plaintiff’s nental inmpairment, and by failing to provide the
requi site narrative discussion in support of his nmental and
physi cal RFC findi ngs.

1. Didthe ALJ err in his step two anal ysi s?

Plaintiff argues that the ALJ erred by failing to find

that plaintiff had the foll owi ng additional severe
i mpai rments: obesity, borderline intellectual functioning, and
headaches. The ALJ did not discuss the severity of any of

t hese i npairnents. The burden of proof at step two is
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on the plaintiff. See Nielson v. Sullivan, 992 F.2d 1118,
1120 (10M Cir. 1993)(the claimant bears the burden of proof
t hrough step four of the analysis). A claimant’s show ng at
step two that he or she has a severe inpairnment has been

described as “de mnims.” Hawkins v. Chater, 113 F.3d 1162,

1169 (10" Cir. 1997); see Wlliams v. Bowen, 844 F.2d 748, 751

(10t Cir. 1988)(“de m nim s showi ng of nedical severity”). A
cl ai mnt need only be able to show at this level that the

i npai rment woul d have nore than a m ninmal effect on his or her
ability to do basic work activities. WIlians, 844 F.2d at
751. However, the claimant nust show nore than the nere
presence of a condition or ailnment. |If the nedical severity
of a claimant’s inpairnments is so slight that the inpairnents
could not interfere with or have a serious inpact on the
claimant’s ability to do basic work activities, the

i mpai rments do not prevent the claimnt from engaging in
substantial work activity. Thus, at step two, the ALJ | ooks
at the claimant’s inpairnment or conbination of inpairnments
only and determ nes the inpact the inpairnment would have on

his or her ability to work. Hinkle v. Apfel, 132 F.3d 1349,

1352 (10th Cir. 1997).
The determ nation at step two is based on nedical factors

alone. WlIllianmson v. Barnhart, 350 F.3d 1097, 1100 (10" Cir

20



2003). A claimnt nust provide nmedical evidence that he or
she had an inpairment and how severe it was during the tine
the claimant all eges they were disabled. 20 CF. R 8§

404. 1512(c). The evidence that a claimnt has an inpairnment
must cone from acceptabl e medi cal sources including |icensed
physi ci ans or psychologists. 20 C.F.R 8§ 404.1513(a). A
claimant’s statements regarding the severity of an inpairnent

is not sufficient. Adane v. Apfel, 2000 W. 422341 at *3-4 (D

Kan. March 20, 2000); Flint v. Sullivan, 743 F. Supp. 777, 782

(D. Kan. 1990).

I n arguing that obesity is a severe inpairnment, plaintiff
notes that she is 5 foot, 3 inches tall and her weight has
ranged from 180 to 186 pounds. In her reply brief, plaintiff
cites to a February 2002 nedical record indicating that she
was 5 foot, 2 inches tall and wei ghing 190 pounds, with a body
mass i ndex of 35 (R at 290). Dr. Arjunan, described
plaintiff as “obese” (R at 241), and Dr. Stein described
plaintiff as “noderately obese” (R at 238). However,
plaintiff has pointed to no nedical evidence that indicates
t hat her obesity would have nore than a m nimal effect on her
ability to do basic work activities.

SSR 02-1p (evaluation of obesity) states that in the

absence of evidence to the contrary, the Comm ssioner will
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accept a diagnosis of obesity given by a treating source or a
consultative exam ner. 2002 WL 32255132 at *4. The policy
ruling goes on to say the foll owi ng concerning the question of
when obesity is a severe inpairnment:

There is no specific | evel of weight or BM

t hat equates with a “severe” or a “not

severe” inpairment. Neither do descriptive

ternms for |evels of obesity establish

whet her obesity is or is not a “severe”

i npai rment for disability insurance program

pur poses. Rather, we will do an

i ndi vi dual i zed assessnment of the inpact of

obesity on an individual’s functioni ng when

deci di ng whether the inpairnment is severe.
2002 WL 32255132 at *5. Therefore, on remand, plaintiff is
rem nded that she has the burden of establishing that her
obesity has nore than a minimal effect on her ability to work.
However, given the fact that at |east two physicians have
described plaintiff as obese, the ALJ shall, pursuant to SSR
02-1p, perform an individualized assessnment of the inpact of
plaintiff’s obesity on her functioning when deci di ng whet her
plaintiff’s obesity is a severe inpairnent.

Plaintiff also argues that the ALJ erroneously failed to

consider plaintiff’'s borderline intellectual functioning
di agnosis by Dr. Barnett. In his consultative exam nation,
Dr. Barnett gave a diagnostic inpression which included:
“consi der borderline intellectual functioning” (R at 262).

However, it is plaintiff’s duty to present medical evidence
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that the inpairnment would have nore than a mninmal effect on
her ability to work. Dr. Barnett states in his clinical
assessnment regarding ability to work that “she does not appear
to be intellectually limted and showed no difficulty with
attention or concentration during the interview (R at 262).
There is no evidence fromDr. Barnett’s assessnent that
plaintiff’s intellectual functioning would have nore than a

m nimal effect on her ability to work. Therefore, the court
finds no error on this point.

Plaintiff also alleges error by the ALJ in not
considering plaintiff’s headaches as a severe inpairnent. One
of the nedical records relied on by plaintiff indicates that
she had been to the emergency roomw th el evated bl ood
pressure with headaches and blurry vision. Dr. WIIingham
not ed daily headaches, and that these problens had been going
on for over a nonth. Dr. WIIlingham further noted that her
hypertensi on had been very difficult to control (R at 457).
Ot her records indicate headaches related to her back injury
(R at 237). These records indicate that the headaches are
synptons of her hypertensi on and back pain. The ALJ did find
that plaintiff’s severe inpairnents include hypertension, disc
di sease, radicul opathy, disc dissection and disc bulging (R

at 17). Thus, the record reflects that plaintiff’s headaches
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are a synptom of inpairnments deternm ned to be severe by the
ALJ. On these facts, the court finds no clear error by the
ALJ by not listing headaches as a severe inpairnent at step
two. However, on remand, the ALJ should take into account the
i npact of plaintiff’s headaches when consi deri ng her
[imtations on her ability to work.
I11. Did the ALJ err in his step three anal ysis?
In his step three analysis, the ALJ nmade the foll ow ng

findi ngs:

More specifically, the undersigned has

carefully considered the requirenents of

section 1.04 of the listing of inpairnments

for spinal inpairnments, but finds that

there is no evidence of the requisite notor

| oss, nuscl e weakness, sensory or reflex

|l oss, or inability to anbulate effectively,

as required by this listing. The

under si gned has al so carefully consi dered

the requirenments of section 12.04 of the

listings for nood disorders, but finds,

based on the evidence and analysis fully

descri bed below, that there is no evidence

of mental functional limtations of the

frequency or severity required under

subparagraphs "B" or "C' of this listing.
(R at 17). Plaintiff contends that the evidence denonstrates
that she neets both |isted inpairnents.

If plaintiff’s inpairnent neets or equals one of the

listed inmpairments, then plaintiff will be found to be

di sabled. 20 C.F. R 8 404.1520(d). Plaintiff has the burden
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at step three of denonstrating, through nedical evidence, that
her inpairments nmeet all of the specified nmedical criteria

contained in a particular listing. Riddle v. Halter, 10 Fed.

Appx. 665, 667 (10'" Cir. March 22, 2001). An inpairnent that
mani fests only sone of those criteria, no matter how severely,

does not qualify. Sullivan v. Zebley, 493 U S. 521, 530, 110

S. Ct. 885, 891 (1990). Because the listed inpairnents, if
met, operate to cut off further inquiry, they should not be

read expansively. Caviness v. Apfel, 4 F. Supp.2d 813, 818

(S.D. Ind. 1998).
Listed inpairment 1.04 is as foll ows:

1.04 Disorders of the spine (e.g.,
her ni at ed nucl eus pul posus, spinal
arachnoiditis, spinal stenosis,
osteoarthritis, degenerative disc disease,
facet arthritis, vertebral fracture),
resulting in conprom se of a nerve root

(i ncludi ng the cauda equi na) or the spinal
cord. Wth:

A. Evidence of nerve root conpression
characteri zed by neuro-anatom c
distribution of pain, limtation of notion
of the spine, notor |loss (atrophy with
associ at ed nuscl e weakness or nuscl e
weakness) acconpani ed by sensory or reflex
loss and, if there is involvenment of the

| ower back, positive straight-1leg raising
test (sitting and supine).

20 C.F.R Pt. 404, Subpt. P, App. 1.
The ALJ found “no evi dence” of npbtor | oss, nuscle

weakness, sensory or reflex loss, or inability to ambul ate
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effectively (R at 17). However, later in his report, the ALJ
stated that “some exam nation reports describe a |oss of
sensation and reflexes in the |ower extrenmties (e.g., Exh.
5F, 7F, 12F, 13F), while others state that clainmnt has normal
sensation and reflexes (e.g., Ex. 14F, 15F, 16F)” (R at 19).
Therefore, the court finds that the ALJ's determ nation of “no
evi dence” of sensory or reflex loss is not supported by the
record. On remand, the ALJ will need to make findings at step
three that are consistent with the record. However, plaintiff
is remnded that it is her duty to point to medical evidence
that her inpairnments neet all of the specified criteria
contained in listing 1.04A

Plaintiff also contends that she neets |isted inpairnment
12. 04, which is affective disorders. The ALJ determ ned that
there is no evidence of mental functional |limtations of the
frequency or severity required under subparagraph B the
listing. Plaintiff contends that she satisfies the Part B
requi rement. Subparagraph B is as foll ows:

B. Resulting in at least two of the
fol |l ow ng:

1. Marked restriction of activities of
daily living; or

2. Marked difficulties in maintaining
soci al functioning; or

3. Marked difficulties in maintaining
concentration, persistence, or pace; or
4. Repeated epi sodes of deconpensati on,
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each of extended duration.

20 CF. R Pt. 404, Subpt. P, App. 1. Gven the failure of the
ALJ to consider two GAF scores of 50, which are indicative of
serious synptons which suggest an inability to keep a job, and
the ALJ' s serious m sstatenment of the
psychol ogi cal / psychiatric records, on remand, the ALJ will be
required to reeval uate whether or not plaintiff nmeets or
equal s listed inpairment 12.04 at step three after proper
consideration of all the evidence in this case.
V. Didthe ALJ err in his analysis of plaintiff’'s
credibility and conpl aints of pain?

The framework for the proper analysis of evidence of pain
is that the Comm ssioner nust consider (1) whether clainmant
est abl i shed a pai n-produci ng inpairnent by objective nmedical
evidence; (2) if so, whether there is a “l oose nexus” between
t he proven inpairment and the claimant’s subjective
al |l egations of pain; and (3) if so, whether considering al

the evidence, both objective and subjective, claimnt’s pain

is in fact disabling. Kepler v. Chater, 68 F.3d 387, 390-91

(10th Cir. 1995); Thonpson v. Sullivan, 987 F.2d 1482, 1488-89

(10th Cir. 1993); Luna v. Bowen, 834 F.2d 161, 163-65 (10th

Cir. 1987). If an inpairnment is reasonably expected to

produce sone pain, allegations of disabling pain emanating
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fromthat inmpairment are sufficiently consistent to require
consideration of all relevant evidence. For exanple, an

i npai rnent likely to produce some back pain may reasonably be
expected to produce severe back pain in a particular clainmnt.
Luna, 834 F.2d at 164. Synptonms can sonetines suggest a
greater severity of inpairnment than is denonstrated by

obj ective and nedical findings alone. Direct nedical evidence
of the cause and effect relationship between the inpairnment
and the degree of claimant’s subjective conplaints need not be
produced. Luna, 834 F.2d at 165. The absence of an objective
nmedi cal basis for the degree of severity of pain nay affect
the weight to be given to the claimnt’s subjective

al |l egations of pain, but a |lack of objective corroboration of
the pain’'s severity cannot justify disregarding those

al l egations. When determ ning the credibility of pain
testimony the ALJ should consider the |evels of nedication and
their effectiveness, the extensiveness of the attenpts

(medi cal or nonnedical) to obtain relief, the frequency of

medi cal contacts, the nature of daily activities, subjective
measures of credibility that are peculiarly within the

j udgnment of the ALJ, the notivation of and rel ationship

bet ween the claimant and other w tnesses, and the consistency

or conpatibility of nonnmedical testinony with objective
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medi cal evidence. Thonpson, 987 F.2d at 14809.

A review ng court does not weigh the evidence and may not
substitute its discretion for that of the agency. Credibility
determ nations are peculiarly the province of the finder of
fact, and a court will not upset such determ nations when
supported by substantial evidence. However, findings as to
credibility should be closely and affirmatively linked to
substanti al evidence and not just a conclusion in the guise of

findings. Kepler v. Chater, 68 F.3d 387, 391 (10" Cir. 1995).

Furthernmore, the ALJ cannot ignore evidence favorable to the

plaintiff. Owen v. Chater, 913 F. Supp. 1413, 1420 (D. Kan.

1995).

When anal yzi ng evidence of pain, the court does not
require a formalistic factor-by-factor recitation of the
evidence. So long as the ALJ sets forth the specific evidence
he relies on in evaluating the claimant’s credibility, the ALJ
wi Il be deenmed to have satisfied the requirenents set forth in

Kepler. Wite v. Barnhart, 287 F.3d 903, 909 (10" Cir. 2002);

Qualls v. Apfel, 206 F.3d 1368, 1372 (10t" Cir. 2000). An ALJ

must therefore explain and support with substantial evidence

whi ch part(s) of claimant’s testinmony he did not believe and

why. MGoffin v. Barnhart, 288 F.3d 1248, 1254 (10'M Cir

2002). It is error for the ALJ to use standard boilerplate

29



| anguage which fails to set forth the specific evidence the
ALJ considered in determning that a claimnt’s conpl aints

were not credible. Har dman v. Barnhart, 362 F.3d 676, 679

(10th Cir. 2004). On the other hand, an ALJ's credibility

det erm nation which does not rest on nere boilerplate

| anguage, but which is linked to specific findings of fact
fairly derived fromthe record, will be affirmed by the court.
White, 287 F.3d at 909-910.

On remand, the ALJ will need to reassess plaintiff’s
credibility and conplaints of pain after giving full and
proper consideration to the evidence, as set forth above.
However, the court finds nunerous problenms which exist in the
ALJ's credibility analysis which will need to be corrected on
remand. In his decision, the ALJ referenced Dr. Magnotta’'s
consultative exam nation and stated that “Waddell’s sign was
positive, indicating a |ack of effort and exaggerated pain
behavior” (R at 19). However, all that is stated in Dr.
Magnotta' s report is “positive Waddell’s to axial conpression
and passive pelvic rotation” (R at 291). Furthernore, the
ALJ cites to no nedical evidence that a positive Waddell’s
sign indicates a |l ack of effort and exaggerated pain behavi or.
In the absence of any nedical evidence to support this

concl usion by the ALJ, the ALJ overstepped his bounds into the
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province of medicine. Mller v. Chater, 99 F.3d 972, 977 (10th
Cir. 1996). The ALJ is not entitled to sua sponte render a
medi cal judgnment without sone type of support for his

determ nation. The ALJ's duty is to weigh conflicting

evi dence and make disability determ nations; he is not in a

position to render a nmedical judgnent. Bolan v. Barnhart, 212

F. Supp.2d 1248, 1262 (D. Kan. 2002).

The ALJ al so noted that in an exam nation by Dr.

W I lingham plaintiff conplained of pain only on touching of
the skin on her back, a further indication of pain

magni fication (R at 19). However, Dr. WIIingham di d not
state that plaintiff’s conplaint of pain was a further

i ndi cation of pain magnification. The ALJ cites to no nedi cal
evi dence that would support this conclusion. In the absence
of any nedi cal evidence to support this conclusion by the ALJ,
the ALJ again overstepped his bounds into the province of
medi ci ne.

The ALJ further noted that in a December 2002 exam
plaintiff conplained of pain with any novenent, consi derable
gi ve way weakness in her extremties, and strength testing
whi ch coul d not be conpleted due to her subjective conplaints
of pain (R at 19, 411). Again, the ALJ, w thout any support

in the nedical records cited, or any other nedical opinion
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contained in the records, stated that this suggested non-
cooperation and exaggeration of pain (R at 19).

The ALJ al so made reference to plaintiff’s testinony,
specifically noting that “claimnt testified that she is able
to read novels and has no problem using a conmputer, which
denonstrates a significant ability to maintain concentration
and remai n seated for extended periods” (R at 19). Plaintiff
did testify that she reads novels, but further testified that
she did not have a conputer in her home (R at 535).

Plaintiff never testified at the hearing that she has no
probl em using a conputer. Again, the ALJ has m sstated the
evidence. Furthernore, the ability to read does not, of
itself, denpbnstrate a significant ability to maintain
concentration and remain seated for extended periods. In
fact, the ALJ asked the plaintiff at the hearing whether,
“outside of the postural problenms, in other words, sitting for
too |l ong reading or sonmething like that, that aside, do you
have any probl ens readi ng?” (R at 535), to which plaintiff
answered no. Plaintiff had previously testified that she
could only sit for 5-10 mnutes (R at 529). She also
testified that she has a problem renmni ning seated and wat chi ng
television (R at 535). Therefore, there is no evidence in

the record that plaintiff could read and remain seated for
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ext ended peri ods.
The ALJ al so made the follow ng finding when eval uating

plaintiff’s credibility:

She al so testified at the hearing that she

has difficulty perform ng personal hygi ene

tasks for herself, yet she inconsistently

testified that she was able to perform

t hese sanme tasks for another woman for whom

she worked as a hone health aide through

June 2001, even though claimnt alleged at

the hearing that her disabling back

i npai rment began with a February 2000 fall.

If she were truly severely injured in the

February 2000 fall, it is unlikely that she

woul d have been able to work as a hone

health aide, a heavy exertional job, for an

ext ended period of time after that.
(R at 19). Again, the ALJ has m sstated the evidence.
Al t hough plaintiff testified that she injured her back in
February 2000 (R at 515), plaintiff initially clainmd that
she becane disabled as of Decenber 31, 2000; at the hearing
she anmended her onset date to March 2, 2001 because of
substantial gainful activity prior to that time (R at 15).
Furthernmore, plaintiff indicated in her testinony that she was
not able to take care of her own needs in the first part of
2001, and was not able to take care of the needs of the | ady
she worked for in 2001 either. Plaintiff testified that she
sinply worked as a conpanion for this lady, sitting by her
bedsi de. She did no housework for the lady (R at 518-521,

532). Even the vocational expert testified that the way
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plaintiff described the end of her work as a hone health aide
was essentially a conpanion, and he considered it an unskilled
position performed at a |ight exertional level (R at 539).

In assessing plaintiff's credibility, the ALJ al so
mentioned in a paragraph setting out inconsistencies in the
record as a whole that no treating or exam ning physician had
recommended that clai mant undergo spinal surgery (R at 19).
Dr. Burton’s medical record indicates that he did not think
that any type of a surgical intervention is going to benefit
her since her synptons are primarily in the back, further
noting that surgery for back pain is only 60% successful at
relieving the synptons, and noting that a fusion for back pain
woul d not nmke her pain-free by any nmeans. Dr. Burton
indicated that plaintiff understood this and would like to
avoid surgery if at all possible (R at 469). Before the ALJ
may rely on the claimant’s failure to pursue treatnment for his
determ nation of noncredibility, he should consider (1)
whet her the treatnent at issue would restore claimnt’s
ability to work, (2) whether the treatnment was prescribed, (3)
whet her the treatnment was refused, and if so, (4) whether the

refusal was without justifiable excuse. Thonpson v. Sullivan,

987 F.2d 1482, 1490 (10tM Cir. 1993). The ALJ has failed to

denonstrate that any of the four prerequisites have been net
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in this case.

The ALJ al so stated that there is no nedical evidence of
the need for a wal ker, and no physician had recommended the
use of a wal ker, which suggested to the ALJ that plaintiff’'s
use of a wal ker at the hearing was to i npress the ALJ of her
physical limtations (R at 19). The ALJ had previously
stated that physical and neurol ogi cal exans have repeatedly
shown that plaintiff is able to walk w thout assistance (R at
18). However, not nmentioned by the ALJ was the fact that a
physi cal therapy report indicated that plaintiff was
instructed on the use of a cane and crutches in Novenber 2002
(R at 394). In Novenmber 2002, Dr. W/IIingham prescri bed
plaintiff for crutches, a single point cane, and a bath chair
(R at 414). Dr. WIIlingham noted in Decenber 2002 that
plaintiff was using crutches because plaintiff was concerned
about weaknesses in her |leg causing her to fall (R at 411).
Agai n, the ALJ has erroneously ignored evidence favorable to
the plaintiff. Although an ALJ is not required to discuss
every piece of evidence, the ALJ nust discuss uncontroverted
evi dence he chooses not to rely upon, as well as significantly

probative evidence he rejects. Clifton v. Chater, 79 F.3d

1007, 1009-1010 (10" Gir. 1996).

Finally, when this case is remanded, the ALJ should take
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into account the nedications used by the plaintiff and their
ef fecti veness, the extensiveness of her attenpts to obtain
relief, and the frequency of nedical contacts. None of these
factors were discussed by the ALJ in his decision. For
exanple, Dr. Magnotta stated that plaintiff had found no
benefit with |unbar epidural steroid injection, TENS unit,
physi cal therapy or narcotic anal gesia, and that he had
not hi ng additional to offer the plaintiff (R at 292).

Li kewise, Dr. WIIlingham stated that plaintiff had been
extensively evaluated by nultiple specialists and undergone
ext ensi ve physical therapy. However, none of these provided
any inprovenment for the plaintiff, and Dr. WIIingham further
stated that therapeutic options appear to be very limted at
this point (R at 484).

| T 1S THEREFORE RECOMMVENDED t hat the decision of the
Comm ssi oner be reversed, and that the case be remanded for
further proceedi ngs (sentence four remand) for the reasons set
forth above.

Copies of this recomendati on and report shall be
delivered to counsel of record for the parties. Pursuant to
28 U.S.C. 8 636(b)(1), as set forth in Fed.R Civ.P. 72(b) and
D. Kan. Rule 72.1.4, the parties may serve and file witten

obj ections to the recommendati on within 10 days after being

36



served with a copy.
Dated at Wchita, Kansas, on July 1, 2005.
s/ John Thomas Rei d

JOHN THOVAS REI D
United States Magi strate Judge
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