INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

ERIKA MEYER,
Flaintiff,
V. Case No. 04-4099-RDR

CHRISTOPHER NAVA, et al.,

Defendants.
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MEMORANDUM AND ORDER

Rantiff brings this action pursuant to 42 U.S.C. § 1983 to recover for dleged violations of her
Fourteenth Amendment Rightsand for defendants’ aleged negligence based upon Kansas state law. The
trid judge has previoudy granted summary judgment to plaintiff against defendant Nava as to liability.*
Therefore, the issues remaining for determination in this matter are plaintiff’s daimsfor lidility involving
defendants Sheriff Gary Eichorn, as an officid of Lyon County, Kansas, and the Board of County
Commissionersof LyonCounty, Kansas(collectively hereinafter “ LyonCounty defendants’) and the nature
and extent of plaintiff’s damagesinvolving dl defendants?

This matter comes before the court for determinationof defendant Nava s motionsto proceed in
forma pauperis (Doc. 47) and for gppointment of counsel (Doc. 46). Additiondly, during thefind pretrid
conference held in this matter, the issue arose of whether defendant Nava had been adequately aware that
he was not represented in this matter by counsd for the Lyon County defendants. The court requested a

report onthe nature and extent of contacts between counsd for the Lyon County defendants and defendant

! See Memorandum and Order (Doc. 45).
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Nava. Having reviewed defendant Nava stwo pending motions, aswell asthe report of contacts between
counsd for the Lyon County defendants and defendant Nava, the court is now prepared to rule on these
issues. For the reasons set forth bel ow, the court finds that defendant Nava s motion to proceed in forma
pauperis shal be granted, that defendant Nava s motion for appointment of counsd shdl be denied, and
that defendant Nava was made aware in an appropriate and timdy fashion that he was not being
represented in this matter by counsel for the Lyon County defendants.

|. Motion to Proceed In Forma Pauperis

Section 1915 of Tite 28, United States Code dlows the court to authorize the defense
of a avil action "without prepayment of fees or security therefor, by a person who submits an
dfidavit that . . . the person is ungble to pay such fees or give security therefor.” “Proceeding
in forma pauperis in a dvil case ‘is a privilege, not a right-fundamental or otherwise’”® The
decison to grant or deny in forma pauperis satus under section 1915 lies within the sound
discretion of thetrid court.*

Defendant Nava has provided the court with financid information in his mation, and he atached
a satement of his Kansas Department of Corrections inmate account in support. Plaintiff has filed a
combined response to defendant Nava s motion to proceed in forma pauperis and for gppointment of

counsd; however, withinthat document she states an objectiononly to the gppointment of counsel and does

3Barnett ex rel. Barnett v. Northwest School, No. 00-2499-KHV, 2000 WL
1909625 (D. Kan. Dec. 26, 2000) (quoting White v. Colorado, 157 F.3d 1226, 1233 (10th
Cir. 1998)).

4ld. (diting Cabrera v. Horgas, No. 98-4231, 1999 WL 241783, at *1 (10th Cir.
April 23, 1999)).



not dispute defendant Nava' srepresentationof indigence. As such, the court finds that defendant Nava' s
request for in forma pauperis status has not been contested.

After review of the informationprovided, the court findsthat defendant Nava has made a aufficient
showing of indigence to warrant his being alowed to proceed indefense of this matter in for ma pauperis.
The court will, therefore, grant defendant’ s motion to proceed in forma pauperis (Doc. 47).

II. Motion for Appointment of Counsdl

Contemporaneous with hisfiling of the motionto proceed in for ma pauperis, plantiff sofiled the
ingant motion seeking to have the court gppoint counsd to represent him in this matter. Plaintiff hasfiled
aresponseinopposition(Daocs. 48), and the Lyon County defendants have filed a response indicating that
they do not object to defendant Nava s request (Doc. 49).

This is defendant Nava s second motion requesting the court to gppoint counsdl. His firg such
motion (Doc. 21) was denied without prejudice by the court for falure to provide any information to
substantiatehiscontentionthat hewasunable to afford the costs of legd representation. Because defendant
Navahasnow sought infor ma pauperisstatus and submitted financid informationadequate to substantiate
his clam of indigence, the court will address the ingant motion for gppointment of counse on its merits.

There is no conditutiond right to the assstance of counsd in a civil case under the Sixth
Amendment.> Nevertheless, pursuant to 28 U.S.C. § 1915(¢)(1), the court may “request an attorney to
represent any person unable to afford counsdl.” In determining whether it is appropriate to request such

representation, the court must “give careful consideration to dl the circumstances [present in acase] with

® MacCuish v. United States, 844 F.2d 733, 735 (10" Cir. 1988).
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particular emphasis upon certain factors that are highly relevant to arequest for counsdl.”® These factors
include the merits of the requesting party’s clams, the nature of the factua issues raised in the dlams, the
party’ s ability to present his claims, and the complexity of the legd issues raised by the daims.”
Asaresult of thetrid judge s grant of partid summary judgment againgt defendant Nava on the
issue of ligaility, the only issues remaining for him to contest in this lawauit are the nature and extent of
plaintiff’ s damages® As such, the merits of defendant Nava's specific defenses to plaintiff’s damages
clams, and the factua issuesraised by any suchdefenses, are not sufficiently clear to provide the court with
much assistance in resolving the ingtant motion. However, with respect to these factors, the court notes
al defendants are contesting the same dleged damages flowing from the same alegedly wrongful acts, so
defendant Nava will have the benefit of any efforts by his co-defendantsthat am to reduce the amount of
damages avalable to plantiff. As such, to the extent these factors are at dl probative with respect to
defendant Nava s request for counsd, the court findsthat they do not weigh in favor of granting defendant
Nava s request.
With respect to the factor of the complexity of the legd issuesto be litigated, there do not appear
to be any complex or unique legd issues raised by plantiff’s damage clams, which conss of clams for
medicd care and treatment; pain, suffering , and mental distress; punitive damages, and an award of

attorney’ sfeesinbringing the ingant action. Moreover, onceagain, dl defendantsare digned with respect

® Rucks v. Boegermann, 57 F.3d 978, 979 (10" Cir. 1995) (quoting McCarthy v. Weinberg,
753 F.2d 836, 838 (10" Cir. 1985)).

7 1d. & 979 (citing Williams v. Meese, 926 F.2d 994, 996 (10" Cir. 1991)).

8 See Memorandum and Order (Doc. 45).



to seeking areductionor disalowance of any of plantiff’sclams, and, therefore, defendant Nava will have
the bendfit of any efforts by his co-defendants. As such, the court finds that the complexity of the legd
issues raised by defendant Nava' s defense to plantiff’s damage dams does not weigh in favor of his
request for counsdl.

The remaning factor to be considered is defendant Nava s ability to present his clams. The court
has reviewed defendant Nava s prior filings, including the ingtant motion for gppointment counse and the
contemporaneous mationto proceed in forma pauperis. Based upon this review, the court finds plaintiff
has demongtrated an ability to frame and articulate his pogition, marshd facts in support, and pray for the
relief sought in a clear and comprehensble manner. He cites to statutes in support of his postion and
appearsto recognize what facts are materid to the requests heismaking. Assuch, the court iscomfortable
that defendant Nava has the ability to clearly and effectively present his position withrespect to the issues
remaninginthisaction. Therefore, the court findsthat the factor of defendant Nava s ability to present his
clams does not weigh in favor of his request for counsdl.

The only issues tha remain for defendant Navarto litigate in this matter are the nature and extent
of plantiff’ sdamages. Plantiff advances straightforward and easily comprehensible damage theories, and
the mativation to limit or avoid plaintiff’s damage damsisthe same for dl defendants. Defendant Nava' s
prior court filings demonstrate that he has an awareness of his Stuation, an understanding of relevant facts,
and an ability to articulate his postionsinaclear and comprehensible manner. The court, therefore, finds
that defendant Nava possesses an adequate ability to present his defenses to the factualy and legdly
draightforward issues remaining for determination, and that his motion for gppointment of counsda (Doc.

46) shall be denied.



I11. Defendant Nava' s Awar eness Regar ding Representation by Counsel

Duringthefind pretrid conference in this métter, the court requested counsel for the Lyon County
defendants to provide a report on the nature and extent of contacts between themsalves and defendant
Nava. The court was concerned that defendant Nava might have not have been aware that counsel for the
Lyon County defendants was not acting on his behaf in this action. Counsdl subsequently provided the
court with awritten report as requested.

The court hasreviewed the report provided by counsd for the Lyon County defendantsand finds
that from defense counsdls first contact with defendant Nava about the case on October 18, 2004, prior
to any answers being filed in the case, counsel hasbeen clear that they do not represent defendant Nava's
interests in this matter.® Defendant Nava's filing of his own pro se answer to the claims againgt him on
October 27, 2004, is evidence of his recognition that counsd for the Lyon County defendants were not
representing him in this matter.’® The court notes plaintiff’ s counsal has aso communicated directly with
defendant Nava throughout the case and clearly stated that such direct contact was undertaken because

he was an unrepresented party.

® Counsd for the Lyon County defendants reports that court that attorney Wendell F. (Bud)
Cowan spoke with defendant Nava by telephone on October 18, 2004, and informed him at that time
that they would be representing Lyon County, including with regard to clams brought against Lyon
County through the mechanism of naming defendant Navain his officid capacity, but that they would
not provide any representation to him individudly.

10 See Answer of Defendant Nava (Doc. 13).

1 An example of such correspondence is the letter from plaintiff’ s counsdl, Keith Renner, sent
to defendant Nava on November 10, 2004, and accompanied by copies of the court’ s Initial Order
Regarding Planning and Scheduling and a draft copy of the proposed Parties Planning Report. In this
letter, Mr. Renner dtates. “I have been informed by Bud Cowan that he and Mike Baker will represent
the defendants in their officid capacity, and that you will act pro se for the claims asserted against you
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Defendant Nava's appreciation that counsd for the Lyon County defendants were not acting on
his behdf isaso evidenced by correspondence he sent seeking to have themeither represent hisindividud
interests, or withdraw fromrepresentation of iminhis officid capacity. On December 2, 2004, defendant
Nava sent aletter to attorney Mike Baker requesting to be represented in hisindividual capacity or not at
dl. Thetext of the letter Sates:

| would like you to withdraw from my case in the above caption [9c] caseif you are not

willingto a so represent meinmy individua capacity. Please contact whomever hired you

to represent meinmy offica capacity and let themknow they have the optionto ether hire

you for both individua and officid capacity in my behdf or not a dl. If | don't here [sic]

back fromyou within thirty daysin which you have entered your appearance inmy behaf

in regards to individua capacity | will then file a motion with the Court withdrawing you

from my case . Please respect my decison.

While it is not clear from the letter defendant Nava understands that claims brought against
Christopher Nava in his officid capacity are in actudity dams againg Lyon County, it is very clear
defendant Nava is awarethat counsdl isnot actingonhisbehdf. Attorney Baker responded to defendant
Nava by letter on December 8, 2004, reiterating that while he had beenretained by Lyon County’ sinsurer
to represent the county’ s employeesin their officid capacities, he would not defend defendant Navainhis
individua capecity.

Defendant Nava continued to evince an awareness that he was not represented in this matter by

filing his firg motion seeking appointment of counsal on January 18, 2005 (Doc. 21). Also, counsd for the

Lyon County defendants continued to remind defendant Nava that they did not represent hisinterests at

individualy. Whilel normaly could not directly communicate with a defendant, snce you are
representing yourself, | have to make direct contact.”
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appropriate points during discovery of the case.’? Defendant Nava further demonstrated his awareness
that he was unrepresented when he filed the motion for gopointment of counsel considered above (Doc.
46).

The United States Court of Appeds for the Tenth Circuit examined the issues of separate
representation of a government officid sued in both his officid and individua capacities in Johnson v.
Board of County Commissionersfor the County of Fremont.*® “When agovernmenta officid is sued
in hisofficid and individud capacitiesfor acts performed in each capacity, those acts are *treated as the
transactions of two different legd personages.’"** “ Thus, a person sued in his officid capacity has no stake,
asan individud, in the outcome of the litigation.”® “* Aslong as the government entity receives notice and
anopportunity to respond, an official-capacity quit is, indl respects other thanname, to be treated asasuit
agang the entity,” and not as a st againg the official personaly, ‘for the red party in interest in the

entity. "1

12.On January 27, 2005, attorney Baker spoke with defendant Nava by telephone to explain
that counsa would be preparing responses to plaintiff’ s written discovery requests and that defendant
Navawas respongible for providing any responsesin hisindividua capacity. On February 9, 2005,
attorney Baker met with defendant Nava to explain the responses to plaintiff’s discovery requests that
counsel had prepared and reiterated that defendant Nava would have to provide any responsesin his
individua capacity. On March 14, 2005, plaintiff took defendant Nava s deposition, and attorney
Baker attended and defended the deposition on behalf of the interest of Lyon County only.

1385 F.3d. 489 (10 Cir. 1996).

14 Johnson, 85 F.3d at 493 (quoting Bender v. Williamsport Area Sch. Dist., 475 U.S. 534,
543 n. 6, 106 S.Ct. 1326, 1332 n. 6, 89 L.Ed.2d 501 (1986)).

15 |4, (citing Bender, 475 U.S. at 543-44, 106 S.Ct. at 1332-33).

18 1d. (quoting Kentucky v. Graham, 473 U.S. 159, 166, 105 S.Ct. 3099, 3105, 87 L.Ed.2d
114 (1985)).



“The didinctions between suitsagaing an officid in hisindividud and officid capadities giveriseto
differing and potentidly conflicting defenses”*” “Most notably, the government entity could defend itsdlf
by asserting that the officid whose conduct isinquestionacted inamanner contrary to the policy or custom
of the entity."*® “Given the potential conflict betweenthe defenses available to a government official sued
in hisindividud and officid cgpacities, [the Tenth Circuit Court of Appeals has| admonished that separate
representation for the officid in his two capacities is a wise precaution.”'® The Tenth Circuit has not
adopted a per se rule that there mugt be separate representation anytime there is a potentid for conflict;
however “obvioudy, if the potentia conflict maturesintoan actual materia conflict, separate representation
would be required.”?

“Though separate representation is permissible, an attorney may not undertake only the officid
capacity representationat hisor her sole convenience.”*! “Aboveall esg, theattorney and thedistrict court
should ensure the officid is not under the impression that the officia capacity representation will
automaticaly protect his individud interests sufficiently.”?  “[A]s with many issues rdaing to the

relationship between attorney and client, the crucid dement is adequate communication.”

d.

8d.

¥1d. (internd quotation omitted).
20 | d. (citations omitted).

2L 1d. at 493-94.

22 1d. at 494.



In the indant case, the fact of an actua conflict between the interests of the Lyon County
defendants and defendant Nava have been clear fromthe earliest stages of the litigetion. Inthe answer filed
by the Lyon County defendants (including defendant Navaiin his officid cgpacity only), they deny liahility
for “wrongful deeds of jal personne” and deny “that Nava had any authority whereby his decisons
represented the officid policy of Lyon County, Kansas.”® Given the obvious antagonism between the
officd interests of the Lyon County defendants and theindividud interest of defendant Nava, the court finds
that counsdl for the Lyon County defendants did not “ undertake only the officia capacity representation
at [their] sole convenience;”* but rather, acted appropriately in recognitionthat they could not ethically act
in the interest of both the officia defendants and defendant Nava sindividud interest.

The court is dso stisfied, having reviewed the record in the case and the report of contacts and
correspondence submitted by counsel for the Lyon County defendants, that defendant Navais not now,
and has not during the case been, “under the impression that the officid capacity representation will
automatically protect hisindividua interests sufficiently.”? It isabundantly clear from the record and report
that counsel has taken great care to make it clear to defendant Nava that they do not represent him in any
way for the purpose of protecting hisindividud interests. Moreover, it is equdly clear fromthe record that
defendant Navais and has been aware that he is unrepresented. Thisis evinced by his letter demanding

that defense counsd expand their representation to include his persona interest or withdraw and histwo

2 See, e.g., Answer to First Amended Complaint by Lyon County defendants (Doc. 11), at |
2&17.

24 Johnson, 85 F.3d at 493-94.
2 d. at 494.
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attempts to obtain gppointment of counsel by the court. There is nothing in the record of the case that
demondtrates any belief by defendant Navathat counsd for the Lyon County defendantsare acting on his
individua behdf or concerned with protecting and advancing hisindividud interestsinthis matter. Assuch,
the court finds that the most important concern emphasized by the Tenth Circuit in this type of Stuation —
the concern that the individua defendant understand that his interests are not represented by counsdl for
officdd defendants— hasbeenwell-satisfied by the efforts of counsel for the Lyon County defendantsin this
instance.

The court now having found that defendant Navais awarethat hisinterestsare not represented by
counsd for the Lyon County defendants, there remains no impediment to the completion and entry of a
pretrid order to control the remainder of thislitigation. Because defendant Navadid not participatein the
prior find pretrial conference, the court deems it advisable to hold a further find pretrid conference to
ensure that defendant Nava has an opportunity to participate incompletionof the pretria order. The court
shdl order that such afurther find pretria conference shdl be conducted by tel ephone on June 22, 2006,
at 1:30 p.m.

Asthetrid judge srulingon plantiff’ smotionfor partia summary judgment (Doc. 45) was issued
after the parties’ submission of their origind proposed pretrid order, the court shal aso order the parties
to confer and submit arevised proposed pretrid order which accurately reflects the issues remaining for
determination in this matter and dl parties contentions regarding those issues. Counsdl for the Lyon
County defendants shdl coordinate the creation and submisson of the parties revised proposed pretria
order. The court recognizes that defendant Nava' s incarceration poses chalenges to the parties’ ability

to formulate a complete pretria order, and the court encourages counsd for the Lyon County defendants
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to make use of dl available means of communicationto ensure that defendant Nava has an opportunity to
provide meaningful input into the creation of the proposed pretrid order.

IT ISTHEREFORE ORDERED:

1. That defendant Nava s motion to proceed in forma pauperis (Doc. 47) is hereby granted.

2. That defendant Nava's motion for appointment of counsdl (Doc. 46) is hereby denied.

3. Tha afind pretria conference is hereby scheduled for June 22, 2006, at 1:30 p.m.
Unless otherwise notified, the undersgned magidrate judge will conduct the conference via
telephone, and the court will initiate the conference call to the contact numbers provided by
the parties in thar revised proposed pretrial order. No later than June 16, 2006, counsd for
the Lyon County defendants shdl submit the parties revised proposed pretrial order
(formatted in WordPerfect 9.0, or earlier verson) as an attachment to an Internet e-mail sent
to ksd sebelius chambers@ksd.uscourts.gov. The revised proposed pretrid order shal not
be filed with the Clerk’'s Office. It shdl be in the form available on the court's webste
(Wwww.ksd.uscourts.gov), and the paties ddl dfix thar Sgnaures according to the
procedures govening multiple signatures set forth in paragrephs 11(C)(2) (@) & (b) of the
Administrative Procedures for Filing, Sgning, and Verifying Pleadings and Papers by
Electronic Meansin Civil Cases.

IT 1SSO ORDERED.

Dated this 30th day of May, 2006, at Topeka, Kansas

K. Gary Sebelius

K. Gary Sebdlius
U.S. Magidrate Judge
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