N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
ERI KA MEYER

Plaintiff,
VS. Case No. 04-4099- RDR

CHRI STOPHER NAVA, as an

| ndi vi dual and as an O fici al

of Lyon County, Kansas; THE
BOARD OF COUNTY COWM SSI ONERS
OF LYON COUNTY, KANSAS; and
SHERI FF GARY EI CHORN, as an

O ficial of Lyon County, Kansas,

VEMORANDUM AND ORDER

This is a civil rights action brought by the plaintiff
pursuant to 42 U.S.C. 8§ 1983 agai nst Christopher Nava, a forner
enpl oyee at the Lyon County Jail; the Board of County
Comm ssi oners of Lyon County, Kansas; and Gary Ei chorn, Sheriff
of Lyon County, Kansas. Plaintiff seeks damages for injuries
she suffered while she was incarcerated at the Lyon County Jail .
This matter is presently before the court upon plaintiff’s
nmotion for partial summary judgnment. Plaintiff seeks sunmary
j udgnment agai nst defendant Nava. Nava has failed to tinely
respond to plaintiff’s notion. Having carefully reviewed the
instant notion, the court is now prepared to rule.

Sunmary j udgnment is appropriate if the pleadings,
depositions, answers to i nterrogatories, and adm ssions on fil e,

together with the affidavits, if any, show that there is no



genui ne issue of material fact and that the nobving party is
entitled to judgnent as a matter of law.” Fed.R Civ.P. 56(c).
The requirenent of a genuine issue of fact neans that the
evidence is such that a reasonable jury could return a verdict

for the nonnoving party. See Anderson v. Liberty Lobby, Inc.,

477 U. S. 242, 248 (1986). Essentially, the inquiry is whether
the evidence presents a sufficient disagreenent to require
subm ssion to a jury or whether it is so one-sided that one
party nust prevail as a matter of law. |d. at 251-52.

The noving party bears the initial burden of denmonstrating
t he absence of a genuine issue of material fact. This burden
may be met by showing that there is a lack of evidence to

support the nonnoving party’s case. See Celotex Corp. V.

Catrett, 477 U. S. 317, 325 (1986). Once the noving party has
properly supported its motion for sunmary judgnent, the burden
shifts to the nonnoving party to show that there is a genuine

i ssue of material fact left for trial. See Anderson, 477 U.S.

at 256. A party opposing a properly supported notion for
sunmary judgnent may not rest on nere all egations or denials of
[its] pleading, but nust set forth specific facts show ng that
there is a genuine issue for trial. |d. Therefore, the nere
exi stence of sone alleged factual dispute between the parties

will not defeat an otherwi se properly supported notion for



sunmary judgnent. See id. The court nust consider the record

in the |ight nost favorable to the nonnoving party. See Bee V.

G eaves, 744 F.2d 1387, 1396 (10" Cir. 1984), cert. denied, 469

U.S. 1214 (1985). The court notes that summary judgnment is not

a “di sfavored procedural shortcut;” rather, it is an inportant
procedure “designed to secure the just, speedy and inexpensive
determ nation of every action.” Celotex, 477 U.S. at 327
(quoting Fed.R Civ.P. 1).

The following facts are either uncontroverted or shall be
considered true for the purposes of deciding this summary
j udgnent notion. On or about May 11, 2003, plaintiff was
arrested for driving under the influence by an officer with the
Enmporia Police Departnent. Plaintiff was taken to the Lyon
County Jail in Enporia, Kansas. Plaintiff was very intoxicated.
Def endant Nava was the acting shift supervisor at the Jail.
During her period of incarceration at the Jail, plaintiff was
raped, sodom zed and sexually battered by Nava. Nava was
subsequently convicted of rape, aggravated crim nal sodonmy and
attenmpted aggravated crim nal sodony.

In order to prove her federal clains agai nst defendant Nava,
plaintiff must prove that the defendant acted under col or of

state |aw when he perforned sone act, and that his actions

deprived her of rights, privileges or immunities secured by the



Constitution or |laws of the United States. Parratt v. Tayl or,

451 U.S. 527 (1981), overruled on other grounds, Daniels v.

WIilliams, 474 U.S. 327 (1986). Rape and/or sexual abuse of an
inmate by a guard, jail enployee or correctional officer
constitutes a violation of the Fourth and Fourteenth Amendnents

to the United States Constitution. See, e.qg., Gron V.

Corrections Corp. of America, 191 F.3d 1281, 1289-90 (10" Cir.

1999) (rape of inmate by prison guard constitutes excessive

force under the Fourth Anmendnent); Rogers v. City of Little

Rock, Arkansas, 152 F.3d 790, 796-97 (8" Cir. 1998) (rape of
woman stopped for traffic violation by police officer violates
substantive due process right to bodily integrity under the
Fourteenth Anmendnent).

There is no question that the actions of defendant Nava
violated the constitutional rights of t he plaintiff.
Accordingly, plaintiff is entitled to sunmary judgnment on her
claims against this defendant. The issue of damages and the
liability of the other defendants remain to be determ ned.

| T | S THEREFORE ORDERED t hat plaintiff’s notion for parti al
sunmary judgnent (Doc. # 43) be hereby granted. Plaintiff is
entitled to judgnent on her cl ai ns agai nst defendant Chri stopher
Nava. The issue of damages and the liability of the other

defendants remain to be determ ned.



I T 1S SO ORDERED

Dated this 12th day of Septenber, 2005 at Topeka, Kansas.

s/ Richard D. Rogers
United States District Judge



