INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

SHARON A. VAUGHN, as )
Adminidratix of the Edate of William )
Harrison Vaughn, Jr., Deceased, and )
SHARON A. VAUGHN, as Guardian and
Next Friend of KiarraL. Ashner, a Survivor
of William Harrison Vaughn, Jr., Deceased,

Hantiffs,

VS.
Case No. 04-4083-JAR
COUNTY COMMISSIONERS OF
SHAWNEE COUNTY, KANSAS;
SAMUEL D. TURPIN and BETSY
GILLESPIE, asindividuds and as officids
of Shawnee County, Kansas,

Defendants.
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MEMORANDUM AND ORDER
GRANTING IN PART AND DENYING IN PART DEFENDANTS MOTION FOR
SUMMARY JUDGMENT

William Harrison Vaughn, Jr. was detained at the Shawnee County Department of Corrections
(DOC) a thetime of hisdeeth. His adminigtratix and survivor now assart violations of his Eighth and
Fourteenth Amendment rights under 42 U.S.C. § 1983 and negligence under Kansas law. Plaintiffs
seek monetary damages under section 1983 againgt Corrections Specidist (C.S.) Samuel Turpin; and

DOC Director of Corrections Betsy Gillespie, in their individud and officid capacities. Plaintiffs aso



assart an official capacity claim againgt the Shawnee County Commissioners under section 19831 The
Court now congders defendants Motion for Summary Judgment (Doc. 49), where they argue: (1)
Turpin and Gillespie enjoy qudified immunity from suit under section 1983 in thair individud capacities,
(2) summary judgment is gppropriate on plaintiffs deiberate indifference dams, (3) plaintiffs
negligence clam fails because there is no evidence that the dleged breach of duty was the proximate
cause of Vaughn's death; and (4) defendants are immune from negligence clams under the Kansas Tort
ClamsAct (KTCA).
. BACKGROUND

William Harrison Vaughn, J. was arrested and brought to the Adult Detention Center at the
DOC on October 3, 2003 at gpproximately 3:45 am. Vaughn was stopped that morning for atraffic
violation and arrested because he had an outstanding Limited Actions Warrant. Prior to being
processed, Vaughn exhibited agitated behavior such as pacing and doing pushups in his holding cell.
Later in the morning, C.S. Edna Stamps processed V aughn' s booking paperwork. Pursuant to DOC
policies and procedures, Stamps was required to notify a supervisor that a suicide risk screening was
in order if adetainee had been incarcerated in the Adult Detention Center within the past twelve months
and if the detainee’ s last release from the Center was from Suicide Watch or Close Observation status,
Vaughn's most recent incarceration at the DOC was in May 2002. Despite the fact that he was
released from Suicide Watch at that time, since it was more than 12 months before the October 2003

arrest, under the DOC palicies and procedures, further screening was not required.

LThe Pretrial Order makes clear that the individual capacity claims against the commissioners are dismissed
without prejudice. (Doc. 46 n.2.)



At the DOC, Suicide Watch sausis given to inmates who are “imminently” suicidd.
Precautions are taken with these inmates such as the use of anti-suicide blankets and garments, and
hedlth and well-being checks every four minutes by staff. Close Observation statusis given to inmates
who are not consdered imminently suicidal, but who possess one or more suicide risk factors.
Precautions taken with these inmates include frequent shakedowns of the cedlls and fifteen-minute hedth
and well-being checks.

During the initid booking, Stamps asked Vaughn if he had a history of psychiatric problems,
and if he had ever attempted suicide. Vaughn answered “no” to both questions. Vaughn aso refused
aninitid medicd screening when it wasinitiated by a gaff nurse. At the time of his booking, Vaughn
had cash necessary to bond himsdlf out, but chose not to do so. He indicated to the booking officers
that he wanted to see ajudge and to save the money for taxicab fare. After processing, Vaughn was
initialy assgned to acdl inthe K Module. K Moduleisaminimum security module that has six cells,
each with the capacity to house eight inmates.

On the night of October 3, Vaughn complained to a C.S. that there were too many peoplein
hiscel. Hetold the C.S. that unless someone was moved out of the cell, Vaughn wanted to be moved
to the Specia Housng Module (SHM). The C.S. took Vaughn's request to his sergeant, who then
gpoke with Vaughn. The sergeant advised Vaughn of the conditions a the SHM. SHM isamaximum
Security module that hastwo levels of cells. Each leve contains 20 one person cells. The officers
assigned to the SHM must request that the doors to the cells be opened through a control center except
for two protrusion-free cdlls that the officers have keys to open. Theinmates assgned to SHM spend

the mgority of time confined to their cdlls and officers conduct headcounts every thirty minutes.



Vaughn informed the sergeant that he wished to be moved to the SHM so that he could deep. The
sergeant authorized this transfer, writing a report that indicated Vaughn would be on Adminigrative
Segregation until he could be reclassified by the Classfication Department.

Two officers were assigned to the SHM on October 4, 2003: C.S. Turpin and C.S. Rhone.
Turpin received training on suicide prevention through the DOC. Turpin understood that he was to
notify a supervisor if he observed an inmate diplaying suicidd risk factors, pursuant to the policies and
procedures at the DOC. These policies set forth twenty-five risk factors and behaviors for which dl
gaff should congstently monitor. These risk factors and behaviorsinclude things like degping
difficulties, giving away persona possessons, and being highly agitated, afraid, or angry. No officer
reported to a supervisor that Vaughn was displaying any risk factors or behaviors for suicide on
October 3 or 4, 2003.

Turpin was not informed when he went on duty on October 4, 2003 that Vaughn had
previoudy been incarcerated at the DOC under Suicide Watch status, nor was he informed that
Vaughn had requested to be transferred from the K Module to the SHM. Vaughn told Eve Kendall,
the Intelligence and Invedtigation Manager a the DOC, that during most of his shift, Vaughn waslying
down on hisbed inhiscell. At approximatdy 6:20 p.m., Vaughn asked Turpin through his cell door
why he wasthere. Turpin replied that he would try to find out and check to see if a supervisor would
approve atelephone cdl for him. At gpproximately 7:04, C.S. Rhone found VVaughn hanging from a
bedsheet that was fastened to the air intake grate of his cell. He was pronounced dead at Stormont-
Vail Hospitd in Topeka, Kansas at approximately 8:00 p.m. Both Rhone and Turpin admit that they

missed a number of 30-minute headcounts in the SHM on October 4 and that they falsfied the
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observation logs to reflect that they conducted 30-minute observations that they did not in fact conduct.
Both officers were temporarily suspended for failing to conduct their headcounts as required. Some
time in 2004, Turpin was terminated for leaving the SHM without permission.

Betsy Gillespie has been the Director of Corrections at the DOC since August 2000. When
she began her tenure, she analyzed the suicide prevention policies a the jal and made a number of
changes. She consulted with Dr. Thomas White in January 2001, who made certain recommendations
for the jal’ s suicide prevention policy. Changes made include changing Suicide Watch checks from
every fifteen minutes to every four minutes, identifying and screening risk factors in inmates, creating the
Close Observation status, and looking at different methods by which inmates may commit suicide. In
December 2001, one inmate a the DOC committed suicide by hanging after fastening abed sheet to an
ar intake gratein hiscedl. In November 2002, another inmate committed suicide in the Close
Observation unit by hanging from abed sheet attached to a cell door. Prior to Vaughn's suicide,
Gillespie had decided that the greater priority for suicide prevention was proper screening and
supervison of inmates than physica changesto thefacility. After Vaughn's suicide, Gillespie changed
the system of air ventsin thejall to cover them up and make them lessableto ad in suicides.

In late October 2003, Kendall produced an investigative report concerning Vaughn's deeth. In
conducting thisinvestigation, Kenddl interviewed dl of the officersinvolved in Vaughn's case, reviewed
his paperwork, and viewed surveillence tapes. The report stated that VVaughn was found to haveillicit
drugsin his systlem by the autopsy, dthough he did not gppear extremdy impaired to C.S. Stamp
during hisinitid processng. Kenddl was ultimately unable to determine why Vaughn committed

auicide.



1. SUMMARY JUDGMENT STANDARD

Summary judgment is gppropriate “if the pleadings, depositions, answers to interrogatories, and
admissons on file, together with the affidavits, if any, show that thereis no genuine issue asto any
materia fact and that the moving party is entitled to judgment as amatter of law.”? A factisonly
material under this tandard if a dispute over it would affect the outcome of the sLit.* Anissueisonly
genuineif it “is such that areasonable jury could return a verdict for the nonmoving party.”* Theinquiry
essentialy determinesif thereis aneed for trid, or whether the evidence “is so one-sided that one party
must prevail as amatter of law.”

The moving party bearsthe initia burden of providing the court with the bass for the motion and
identifying those portions of the record that show the aosence of a genuine issue of materid fact.® “A
movant that will not bear the burden of persuasion at trid need not negate the nonmovant'sclam.”” The
burden may be met by showing that there is no evidence to support the nonmoving party’s case® If this

initid burden is met, the nonmovant must then “go beyond the pleadings and * set forth specific facts' that

%Fed. R. Civ. P. 56(c).

3Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).
4d.

%1d. at 251-52.

®Celotex Cor p. v. Catrett, 477 U.S. 317, 323 (1986).

"Thomv. Bristol-Myers Squibb Co., 353 F.3d 848, 851 (10th Cir. 2003) (citing Celotex Corp., 477 U.S. at 325).
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would be admissble in evidence in the event of trid from which arationd trier of fact could find for the
nonmovant.”® When examining the underlying facts of the case, the Court is cognizant that al inferences
must be viewed in the light most favorable to the nonmoving party and that it may not make credibility
determinations or weigh the evidence.l°
[11. DISCUSSION

A. Section 1983 Claims

1. Individual Capacity Claims

Under section 1983, a suit againg a government officid may be made to impose individud
lighility for actions taken under color of state law.™ In order to establish individud liability in a section
1983 auit, aplantiff only need show thet the officid, “acting under color of
State law, caused the deprivation of afederd right.”*? A defendant sued in her individua capacity may
be able to assert persona immunity defenses such as quaified immunity. ™

Upon a defendant’ s assartion of aqudified immunity defense in asummary judgment motion,
plaintiff has atwo-part burden. Plaintiff must come forward with facts or alegations that the defendant’s
conduct was aviolation of aclearly established condtitutiond or satutory right at the time of its

occurrence and that the violated right was “clearly established such that a reasonable person in the

9.
10Matsushita Elec. Indus. Co. v. Zenith Radio, 475 U.S. 574, 587 (1986).
Hyentucky v. Graham, 473 U.S. 159, 165 (1985).

1214, at 165.
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defendant’ s position would have known the conduct violated the right.”'* Theissue of immunity isa
legd one and the Court may not avoid it by framing it as afactud issue™ The Supreme Court counsels
that before addressing the issue of qudified immunity, the Court must first consder: “Taken in the light
most favorable to the party asserting the injury, do the facts alleged show the officer’s conduct violated a
congtitutiondl right?'1
Here, plantiffs dlege Eighth and Fourteenth Amendment violations againg the individud

defendants. Although the Eighth Amendment only gpplies to convicted inmates, the Fourteenth
Amendment due process clause provides for the same degree of medicd attention to pretriad detainees
asthe Eighth Amendment provides for inmates. The Tenth Circuit has Stated:

[W]e conclude that in this circuit a prisoner, whether he be an inmatein

apend inditution after conviction or apre-tria detainee in acounty jail,

does not have aclam againg his custodian for failure to provide

adequate medica attention unless the custodian knows of the risk

involved, and is ‘deliberately indifferent’ thereto. . . . And the same

standard gppliesto a claim based on jal suicide, i.e, the custodian must

be ‘ deliberately indifferent’ to a substantial risk of suicide!’
Therefore, in order to dlege aviolaion of Vaughn's conditutiona rights by failing to protect him from

suicide, the plaintiffs must prove that the individua defendants were “deliberately indifferent” to a

subgtantiad risk of suicide. Ddliberate indifference is a higher sandard than either smple negligence or

14 awmaster v. Ward, 125 F.3d 1341, 1347 (10th Cir. 1997); see Pueblo Neighborhood Health Cirs. v.
Losavio, 847 F.2d 642, 646 (10th Cir. 1988).

BLawmaster, 125 F.3d at 1347.
16Saucier v. Katz, 533 U.S. 194, 201 (2001); Gonzalesv. Martinez, 403 F.3d 1179, 1186 (10th Cir. 2005).

YBarrie v. Grand County, Utah, 119 F.3d 862, 869 (10th Cir. 1997).
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heightened negligence.®® The subjective component of the deliberate indifference standard requires that
the officid “be aware of facts from which the inference could be drawn that a substantia risk of serious
harm exigts, and he must dso draw the inference.”*® Even if the defendant lacks actual knowledge of a
subgtantid risk of harm, “afactfinder may conclude that a prison officia knew of a subgtantia risk from
the very fact that the risk was obvious.”®
While the obviousness of arisk isnot conclusve and a prison officid
may show that the obvious escaped him . . . he would not escape ligbility
if the evidence showed that he merely refused to verify underlying facts
that he strongly suspected to be true, or declined to confirm inferences
of risk that he strongly suspected to exist . . . . It isnot enough merely to
find that a reasonable person would have known, or that the defendant
should have known.?
“[1]f arisk is obvious so that a reasonable man would redize it, we might well infer that [the defendant]
did in fact redizeit.”?? The Court will evaluate the threshold question of whether plaintiffs alege a
congtitutiona violation under this stlandard with regard to defendants Turpin and Gillespie.
a. Defendant Turpin
Paintiffs dlege that defendant Turpin was ddiberately indifferent because he, (1) did not place

Vaughn in Suicide Watch or Close Observation during hisincarceration a the DOC; (2) did not

gopropriately respond to actions by Vaughn that “would indicate suicidd actions or tendencies’; (3) did

1884, of County Comm’rsv. Brown, 520 U.S. 397, 407-10 (1997).

19Crajg v. Eberly, 164 F.3d 490, 495 (10th Cir. 1998); see Farmer v. Brennan, 511 U.S. 825, 837 (1994).
2 armer, 511 U.S. at 842.

2. at 843 n.8.

2\ata v. Saiz, F.3d__, No. 03-1247, 2005 WL 2697249, at *4 (10th Cir. Oct. 21, 2005) (quoting Garrett v.
Stratman, 254 F.3d 946, 950 (10th Cir. 2001)).



not adequately supervise or monitor Vaughn at the time of his deeth; (4) did not follow established DOC
procedures for monitoring and observing Vaughn; (5) ignored aspects of “Vaughn's profile’ that “fit that
of alegitimate suicide threat”; (6) failed to screen Vaughn for suicidd thoughts and actions; and (7)
falsfied obsarvation logs® Defendants argue that Turpin had no knowledge of a substantial risk of
suicide by Vaughn and that there was no obvious substantia risk present.

Under the two-prong ddiberate indifference standard, plaintiffs must establish that Turpin was
aware of asubgtantia risk that VVaughn would imminently commit suicide before the Court may address
whether he responded to that threat adequately.?* Turpin was responsible for supervising detainessin
the SHM, which was located in the generd population at the DOC.%® It is undisputed that he had no
respongbility for screening Vaughn in order to determine where to place him for detainment at the DOC.
He conducted no medica or psychologica screening of Vaughn, and was not privy to any information
about his background. It isundisputed that Turpin had no actua knowledge of a substantid risk that
Vaughn would commit suicide. Instead, plaintiffs argue that the risk was obvious, and that Turpin was
aware of facts upon which an inference could be drawn of a substantia risk of suicide. Therefore, the

Court must look at the facts referenced by plaintiffs to determine if such an inference could have been

2Pl aintiffs alleged bases for the deliberate indifference claim are taken from the Pretrial Order (Doc. 46 at
12-13). The Court has condensed some of the listed grounds. The Court does not include grounds that do not
apply to the individual capacity claim against this particular defendant. For example, plaintiffs allege deliberate
indifference based on failure to train against defendant Turpin. There is no evidence in the record that this
defendant was responsible in any way for training or making decisions regarding personnel or facilities. Those are
appropriately discussed under the official capacity claim.

2456, e.g., Craig, 164 F.3d at 495.

5The Court uses the term © general population” only as distinguished from Suicide Watch and Close
Observation units at the DOC.
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and was drawn.

Faintiffs actudly dlegetheinverse of actud knowledge by Turpin. They argue that because
Turpin missed a number of scheduled thirty-minute observations the day of Vaughn's deeth, “it is
certainly no surprise thet [he] dlegedly saw or observed no unusud behavior on the part of William
Vaughn.”? They also gppear to alege that because Vaughn was located in the SHM, Turpin should
have been aware that he posed a suicide risk. In the Statement of Facts section of the response
memorandum, plaintiffsinclude the opinion of Dr. Lofgreen, who gtated that Vaughn was exhibiting sgns
of suicidal behavior such as being abusive, intoxicated, and irrationd. Dr. Lofgreen opined that this
behavior should have caused further screening of Vaughn, which would have led to his placement in
Suicide Watch or Close Observetion.

The Court finds that there is no genuine issue of materia fact concerning Turpin's subjective
knowledge of asuiciderisk by Vaughn. The fallure to classfy Vaughn asa suicide risk upon initia
screening may not be attributed to Turpin. He was assigned to guard Vaughn only after he was placed
inthe SHM. Turpin had been trained to identify warning Sgns for suicide and was directed to monitor
al inmates for those warning sgns. It is undisputed that Turpin did not subjectively observe Vaughn
exhibit any of the warning sgnslisted in the DOC palicies and procedures. Furthermore, thereisno
evidence that Vaughn's request to be placed in the SHM aone should have indicated that he posed a
ubgtantiad risk of suicide. The Kendal Investigation Report states that VVaughn was placed on

Adminidrative Segregation only until a Classfication Department could reclassfy him and only &fter he

%(Doc. 56 at 57.)
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explicitly requested to be moved. Plaintiffs point to no evidence to suggest thet this request condtituted a
suicidd risk factor, and they point to no evidence that only suicidal detainees were housed in the SHM.
The record shows that Vaughn was placed in the SHM upon his request for a single-bed cell because he
was having difficulty deeping in amulti-bed cell. Even if this did conditute arisk factor for suicide, there
IS no evidence to suggest thet it should have been obvious to Turpin that there was a substantial risk
that VVaughn would commit suicide.

Findly, the Court finds that Dr. Lofgreen’s expert testimony fails to establish obviousness of a
subgtantia risk of suicide to defendant Turpin. Dr. Lofgreen stated that Vaughn was displaying suicida
warning signs that the officers were trained to detect. According to Dr. Lofgreen, Vaughn was exhibiting
irrationa behavior by not paying the bond required to release him from jail. He adso cited Vaughn's
intoxication and previous incarceration as flags that should have prompted further screening when
Vaughn was booked into the facility. But, none of thisinformation indicates that defendant Turpin, who
did not guard Vaughn until he was transferred from the K module to the SHM, had knowledge of any of
thisbehavior. By al accounts, VVaughn dept during much of histimein the SHM. The only interaction
between Turpin and VVaughn occurred when Vaughn asked why hewasin jal. Certainly, thisfact done
could not lead a reasonable person to believe that there was a substantid risk that Vaughn would
commit suicide.

b. Defendant Gillespie

In the pretrid order, plaintiffs dlege that defendant Gillespie was deliberately indifferent by, (1)
faling to provide adequate personnd, facilities, procedures, and supervison despite knowledge that

Vaughn exhibited suicida tendencies; (2) implementing substandard personnd, facilities, procedures,
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causng inadegquate monitoring of inmates; and (3) insufficiently training personnd.

As Director of Corrections at the DOC, any liability attributed to Gillespiein her individud
capacity must be through her capacity as asupervisor. “To establish a supervisor’ sliability under 8
1983 [plaintiffs] must show that ‘an ‘affirmative link’ exists between the [condtitutional] deprivation and
ether the supervisor's ‘persond participation, his exercise of control or direction, or hisfalureto
supervise.”"?" The Court has aready found that Turpin’s actions do not rise to the leve of a
condtitutiond deprivation. Therefore, supervisory liability may not attach to Gillespie based on afailure
to supervise Turpin. Furthermore, there is no evidence presented by plaintiffs that Gillespie had any
knowledge of asubgtantid risk of suicide by this plaintiff. Again, other unnamed officias were
respongble for Vaughn'sintake screening. Thereis no evidence that Gillespie had any subjective
knowledge of risk factors that Vaughn may have displayed that indicated he was suicidd. “Plaintiffs
have only presented evidence that the certain individuds that came into contact with [detainee] should
have known that [Jhe was suicidd or otherwise facing an excessve risk to her hedth and safety . . . but it
is certainly not the type of culpability that risesto the level of § 1983 liability.”?

Pantiffs seem to suggest, however, that an independent basis for liability exists because of
Gillepie s “persond participation” in failing to train personnd, and in faling to maintain policies and
procedures that appropriately screen for suicidal tendenciesin detainees. Although these clams are

better suited to a discusson of an officid-cgpacity cdlam, the Court will addressthem at thistime. Itis

2"Green v. Branson, 108 F.3d 1296, 1302 (10th Cir. 1997) (quoting Meade v. Grubbs, 841 F.2d 1512, 1527
(10th Cir. 1988)).

2 ouse v. County of Macomb, 303 F. Supp. 2d 850, 854-55 (E.D. Mich. 2004).
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undisputed that two prior suicides occurred during Gillespi€ s tenure at the DOC. There is no evidence
that these suicides occurred because of afailure to properly screen; indeed at least one of these
individuals posed some levd of suicide risk to have been placed in Close Observation. Furthermore, it
is undisputed that Gillespie actudly ingtituted changes in the screening and monitoring policies to better
address suicide risks during her tenure after recaiving recommendations from Dr. Thomas White on
suicide prevention. These changes included better screening, and a multi-tiered system of placement for
inmates.

Pantiffs suggest that Gillespie opted not to include background information on detainees beyond
twelve months prior to booking, deliberately, in order to avoid prison officids obtaining subjective
knowledge of suicidd tendencies. Thisis a serious alegation which is not supported by any evidencein
the summary judgment record. According to Gillespig, this practice was recommended by Dr. White.
Asgde from questioning her credibility on this fact, which of course the Court may not consider on
summary judgment, plaintiffs point to no evidence other than Dr. Lofgreen’s concluson that “the jall
intentiondly did not alow the guard to know that thisman was asuiciderisk.” Dr. Lofgreen citesno
evidence in support of this concluson. The Court finds that dthough Gillespie could have taken more
measures to prevent suicide at the jall, there is no evidence that her falure to addressthe air ventsin the
SHM amounted to deliberate indifference to aknown risk. Although Gillespie was aware that the air
vents could be utilized for suicide, as shown by the December 2001 suicide, she had determined that it
was a gregter priority to focus on proper screening and supervison of inmates to avoid suicides in the
future.

In order to establish liability based on fallureto train, it is not enough for plaintiffs to show “that
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there were general defisiencies in the sounty’s traming program for jallers. Rather, [they] mnct sdentdy a
spectiic defisiency i the somnty’ s traming program slosely related to hic ultimate mpry, and must prove
that the definiency i training aptually sansed his jailer to ast with deliberate mdifference to his safety.”>°
Thereis no evidence in the record tending to show that there was a specific training deficiency that
actudly caused Vaughn's suicide. The undisputed evidence shows thet dl of the prison officids
discusad in plantiffs  briefs recaived suicide training. Plaintiffs suggest generd deficienciesin this
training and point out that prison officids had trouble recdling certain training information during their
depositions, however no specific flaw is discussed that plaintiffs suggest caused Vaughn' s suicide. The
Court finds that there is no genuine issue of materid fact over whether there was a specific deficiency in
the training of DOC officids that caused Vaughn's suicide.

As one Court has pointed out: “The question is nat, ‘ Could the Defendants have surmised from
thisinformation that [V aughn] might commit suicide?™*° Instead, the proper question is whether al of
the facts taken together made the risk of suicide so obvious to defendants that the trier of fact could infer
actud knowledge:®! The evidence isinsufficient to create such an inference. Because the Court finds
plantiffs are unable to dlege that the individud defendants caused a condtitutiona deprivation, thereisno
need to proceed to determine if qudified immunity shields them from suit.

2. Official Capacity Claim

An officid-capacity suit is another way of pleading an action againgt the governmenta entity

29 opez v. LeMaster, 172 F.3d 756, 760 (10th Cir. 1999).

30grickler v. McCord, 306 F. Supp. 2d 818, 827 (N.D. Ind. 2004).

34,
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itsdlf.3 Municipalities and other local governments, such as counties, may be sued under section 1983
for condtitutiona torts* A loca government may be held lidble whereits action “itself violates federa
law, or directs an employee to do s0.”** But, “[w]here a plaintiff daims that the municipdity has not
directly inflicted an injury, but nonetheless has caused an employee to do o, rigorous standards of
culpability and causation must be gpplied to ensure that the municipaity is not held lidble solely for the
actions of itsemployee.”® A loca government may not be held liable for tortious acts committed by its
employeeif the employee committed no congtitutiona violaion.®® In order to establish lighility, the
government officid must have committed a condtitutiond violation, and the entity itself must have been
the “moving force’ behind the dleged deprivation, so the entity’s “policy or cusom” must have
contributed toward the congtitutiond violation.”*’

FAantiffs dam againg the County Commissionersis another way of suing Shawnee County

itsdf. 3 Asisthe case with supervisory lighility, “amunicipaity may not be held lidble where there was

%1d. The Supreme Court has explained that in an official capacity suit, death or replacement of the named
officia will automatically trigger substitution of the official’s successor. Id. at 166 n.11.

33Myers, v. Okla. County Bd. of County Comm'rs, 151 F.3d 1313, 1316 (10th Cir. 1998).
34Bd. of County Comm'rs of Bryan County, Okla. v. Brown, 520 U.S. 397, 404-05 (1997).
31d. at 406.

BThisruleis inapplicable, however, if theindividual defendants are not liable on the grounds of qualified
immunity. Myers, 151 F.3d. at 1317. “Municipalities enjoy no such shield.” Id. (internal quotation omitted).

37Kentucky v. Graham, 473 U.S. 159, 166 (1985); Monéell v. Dept. of Soc. Servs. of the City of New York, 436
U.S. 658, 694-95 (1978); Myers, 151 F.3d at 1316.

®Myers, 151 F.3d at 1316 n.2.
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no underlying condtitutional violation by any of its officers™ In this case, the Court has found that there
was no condtitutiond violation by either named prison officid. The Court found thet these officids elther
lacked the requisite knowledge of a substantia risk of suicide by Vaughn, or responded to that threat
reasonably under the circumstances.®

Plaintiffs dso appear to argue, though, that the County’ s policies are uncongtitutiona because
they do not alow for appropriate screening of detainees. As discussed above, the Court finds that there
is no genuine issue of materid fact over whether the screening policy is unconditutiond. Plantiffsare
unable to come forward with evidence suggesting that the County’s neutrd policies were promulgated
with the intent to avoid liability. It isundisputed that the County consulted with a suicide expert when
promulgating their policies and procedures on screening. The County indtituted the multi-tiered
placement system, increased supervison of inmatesin Suicide Watch, and attempted to improve its
screening policies. Thereis no indication that the policy which requires booking staff to notify a
supervisor if adetainee had been incarcerated in the prior 12 months, as opposed to further back in
time, is uncondtitutiond in light of al of the safeguards put in place specificaly to avoid suicides**
Conclusory dlegations will not suffice to create a genuine issue of materid fact.

Findly, the Court notes that plaintiffs suggest the County should be held liable for its decison to

39Hinton v. City of Elwood, 997 F.2d 774, 782 (10th Cir. 1993); see Jiron v. City of Lakewood, 392 F.3d 410,
419 n.8 (10th Cir. 2004) (“when afinding of qualified immunity is based on a conclusion that the officer has
committed no congtitutional violation—i.e., the first step of the qualified immunity analysis—a finding of qualified
immunity does preclude the imposition of municipal liability.”).

40Plai ntiffs reference individuals who are not named defendants in the case, who they claim acted
deliberately indifferent on behalf of the County, such as C.S. Rhone.

e, eg., Estate of Ssk v. Manzanares, 262 F. Supp. 2d 1162, 1183 (D. Kan. 2002) (considering the entire
context of the DOC’ s policies, procedures, and practices).
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hire Gillespie as Director of Corrections. The Court will only briefly address this argument, as it was not
developed in the response brief or pretrid order as adistinct basis for liability. With regard to hiring

decisons by aloca government, the Supreme Court has Sated:

Cases involving condtitutiond injuries dlegedly tracegbleto an
ill-consdered hiring decison pose the grestest risk that a municipdity
will be held liable for an injury that it did not cause. In the broadest
sense, every injury istraceable to a hiring decison. Where a court fals
to adhere to rigorous requirements of culpability and causation,
municipa liability collgpses into respondest superior ligbility. Aswe
recognized in Monell and have repeetedly reaffirmed, Congress did not
intend municipalities to be held liable unless ddliberate action attributable
to the municipdity directly caused a deprivation of federd rights. A
failure to gpply stringent culpability and causation requirements raises
serious federalism concerns, in that it risks conditutionaizing particular
hiring requirements that States have themsalves dected not to impose.*?

Here, the Court finds no ddliberate action by the County in hiring Gillespie that directly caused the
deprivation of Vaughn's condtitutiond rights.
B. State Law Negligence Claims

Defendants further argue that they are entitled to summary judgment on the state law negligence
claims because they are immune from suit under the KTCA and because there is no evidence of
causation. Because the Court grants summary judgment to defendants on the federd claims, the Court is
authorized to decline supplementd jurisdiction over the remaining state law dlams*® Whether to

exercise supplementd jurisdiction is committed to the court’s sound discretion.** 28 U.S.C. § 1367

42Bd. of County Comm'rs of Bryan County, Okla. v. Brown, 520 U.S. 397, 415-16 (1997) (citations omitted).
43
28 U.S.C. § 1367(c)(3).

44City of Chicago v. Int’l Coll. of Surgeons, 522 U.S. 156, 172—73 (1997); see Anglemyer v. Hamilton
County Hosp., 58 F.3d 533, 541 (10th Cir. 1995).
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“reflects the understanding that, when deciding whether to exercise supplementd jurisdiction, ‘afederd
court should consider and weigh in each case, and a every sage of the litigation, the vaues of judicid
economy, convenience, fairness and comity.’”#°

Upon a pretrid disposition of the federd clams, didrict courtswill generdly dismiss the state law
clams without prejudice.®® This generd practice isin kegping with the holdings of the Supreme Court
and the Tenth Circuit.*” “Notions of comity and federaism demand that a state court try its own
lawsLits, absent compeling reasons to the contrary.”*

Here, the “compelling reasons’ point in favor of sate rather than federal court resolution of the
date law clams. Thereis adispute as to whether defendants are immune from suit under the KTCA.
Determining whether these defendants are immune requires an analyss of not only the statutory
exceptionsto liability under the KTCA, but dso whether any of these defendants owed alegd duty to
Vaughn.*® In addition, the claims may reguire an andysis of whether the tort of negligent supervision
may apply, which is an unsettled area of Kansaslaw. Where a state law cause of action isin a process

of current evolution, it is particularly appropriate for the federa courts to leave the continuing

45Ci'[y of Chicago, 522 U.S. at 173 (quoting Carnegie-Mellon University v. Cohill, 484 U.S. 343, 350 (1988));
see also Gold v. Local 7 United Food & Commercial Workers Union, 159 F.3d 1307, 1310 (10th Cir. 1998), overruled
on other grounds by Styskal v. Weld County Commr’s, 365 F.3d 855 (10th Cir. 2004).

468al| v. Renner , 54 F.3d 664, 669 (10th Cir. 1995) (collecting cases); see also Roe v. Cheyenne Mountain
Conference Resort, Inc., 124 F.3d 1221, 1237 (10th Cir. 1997).

“"Ball, 54 F.3d at 669.
4 Thatcher Enters. v. Cache County Corp., 902 F.2d 1472, 1478 (10th Cir. 1990).

49See, e.g., Estate of Ssk v. Manzanares, 262 F. Supp. 2d 1162, 1184-88 (D. Kan. 2002) (analyzing state law
negligence claims against officials at the DOC in a prisoner suicide case).
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development and application of that cause of action to the sate courts™ Findly, there is a dispute over
whether plaintiffs are able to show causation, which is drictly a sate law issue.

Further, plaintiffs are free to pursue their daimsin a Kansas court because even if the statute of
limitations would otherwise have run, 28 U.S.C. § 1367(d) tolls the gatute of limitations during the time
the claim is pending and affords them &t least 30 days from a current federd court dismiss to
commence anew action in the state court.®® In this case, because discovery is complete, the Court
conditions dismissd on use of dl discovery in any subsequently filed state court case.

IT ISTHEREFORE ORDERED BY THE COURT that defendants Motion for Summary
Judgment (Doc. 49) isGRANTED asto dl federd dams.

IT ISFURTHER ORDERED BY THE COURT that because the Court declines to
exercise supplementd jurisdiction in this case, plaintiffs state law claims are dismissed without prejudice.

IT ISSO ORDERED.

Dated this 7" day of November 2005.

S Jlie A. Robhinson

Julie A. Robinson
United States Didtrict Judge

0B4ll, 54 F.3d at 669.

Sgu.sc. §1367(d). Cf. Jinksv. Richland County, SC., 538 U.S. 456, 46667 (2003) (“no constitutional
doubt arises from holding that [a] claim against . . . apolitical subdivision of a State—falls under the definition of
‘any claim asserted under subsection (a).’”). Kansas's“saving statute,” K.S.A. 60-518, affords a plaintiff six months
to commence a new action if aprevioustimely action failed “ otherwise than upon the merits.” Examples of such
failures include dismissal without prejudice. See Rogersv. Williams, Larson, Voss, Srobel & Estes, 777 P.2d 836, 839
(Kan. 1989). If applicable, this time frame controls over the 30-day tolling period in 28 U.S.C. § 1367(d).
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