N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
KI MBERLEE J. BI SHOP

Plaintiff,
VS. Case No. 04-4078- RDR

JO ANNE B. BARNHART,
Comm ssi oner of Soci al

Security,
Def endant .

MEMORANDUM AND ORDER

This is an actionto reviewthe defendant’s deci sion to deny
plaintiff’ s application for disability benefits and suppl enent al
security inconme benefits based on disability. Plaintiff alleges
a disability onset date of August 19, 1999. Plaintiff’'s
applications for benefits were filed on June 25, 2001. A
hearing before an Adm nistrative Law Judge (ALJ) was held on
July 18, 2003. On February 19, 2004, the ALJ issued a decision
denying the applications for benefits, which was affirnmed by the
Appeal s Council and adopted by defendant.

Legal St andards

We review defendant’s decision “to determ ne whether the
factual findings are supported by substantial evidence in the
record and whether the correct |egal standards were applied.”

Doyal v. Barnhart, 331 F.3d 758, 760 (10" Cir. 2003).

“Substantial evidence is such rel evant evidence as a reasonabl e



m nd m ght accept as adequate to support a conclusion.” |Id
(quotations and citation omtted). However, “[a] decision is
not based on substantial evidence if it is overwhel ned by other
evidence in the record or if there is a nere scintilla of

evi dence supporting it.” Bernal v. Bowen, 851 F.2d 297, 299

(10t Cir. 1988). A failure to apply the correct | egal standards
or denmonstrate it was done is also grounds for reversal.

Wnfrey v. Chater, 92 F.3d 1017, 1019 (10'M Cir. 1996).

Under the Social Security regulations at 20 C.F.R 8§
404. 1520 and 416.920, a five-step sequential evaluation process
is used to determ ne whether to award benefits. Step one
concerns whether the <claimant 1is presently engaged in
substantial gainful activity. Step two determ nes whether the
claimant has a nedically severe inpairnment or conbination of
i npai rnents. Step three requires a determ nation of whether the
claimant’s inpairments are equivalent to one of the Ilisted
i npai rnents that the Social Security regulations regard as so
severe as to preclude substantial gainful activity. Step four
determ nes whether the claimnt can perform past relevant
enpl oyment. Finally, step five requires a decision of whether
the claimnt can perform any work which exists in significant
nunbers in the national econony.

ALJ’ s deci si on




The ALJ nade the fol |l owi ng fi ndi ngs anong others. Plaintiff
was 34 years old at the tinme of the hearing before the ALJ. She
has a GED, a “limted education” under Social Security
regul ati ons. She did not conplete any formal education past
ei ght h grade and she t ook speci al educati on cl asses when she was
in school. She has conmpleted training to become a certified
nurse’s aide. Her previous enpl oynent has been as a conveni ence
store manager, office cleaner, materials handler, nurse’s aide
hel per and cashi er.

The ALJ found that plaintiff has not engaged in substanti al
gai nful activity since the all eged onset date of disability. He
found that plaintiff has the follow ng “severe” inpairnments for

pur poses of step two of the sequential analysis:

borderline intell ectual functi oni ng; borderline
person-ality disorder; generalized anxiety disorder;
maj or depressive di sorder, recurrent, wi t hout

psychosis; post-traumatic stress disorder (PTSD);
m gr ai ne headaches; history of cervical strain, status
post February and October 2001 nmotor vehicle
acci dents; poly-substance disorder - marijuana and
opi at e dependence and abuse; and an Oct ober 2002 ri ght
ankle malleolar fracture, lateral non-union, status
post open reduction and internal fixation (April 1,
2003) .

(Tr. 26). The ALJ concluded that these inpairnents do not neet
or nedically equal one of the listed inpairnments in the Soci al
Security regulations. He determ ned that plaintiff’s

al l egations and testinmony regarding her inpairments, synptons



and limtations were not credible. In the ALJ's opinion,
plaintiff could have returned to work as a material handl er and
of fice cleaner until October 2002. Since that tinme she has been
di sabled from her previous relevant enployment. According to
the ALJ, however, plaintiff has retained the capacity to perform
a limted nunber of light work jobs such as bench assenbler,
phot ocopy machi ne operator, mcrofilm nounter and el ectronics
subassenbl er.

Grounds for reversa

Plaintiff makes several argunents to reverse the ALJ's
decision to deny benefits. The ~court is persuaded by
plaintiff’'s first argunment and shall discuss only that argunent
in this decision. The first argunent is that plaintiff neets
t he specifications of section 12.05C of the |listed inpairnments
in the Social Security regulations and, therefore, she is
entitled to benefits pursuant to step three of the disability
benefits evaluation process. Section 12.05C provides that
benefits will be awarded if a claimnt who is not working has
the follow ng condition:

Mental Retardation: Refers to a significantly

subaverage general intellectual functioning wth
deficits in adaptive behavior initially manifested
bef ore age 22. The required severity for this

di sorder is net when the requirenents in A, B, C, or
D are satisfied. :

C. Awvalid verbal, performance, or full scale I Q
of 60 through 70 and a physical or other nental
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i npai rnment i nmposing additional and significant worKk-
related limtation of function.

20 C.F. R Part 404, Subpart P, Appendix 1, 8§ 12.05C.

The Tenth Circuit has stated that: “‘“[T] he purpose of 8§
12.05C is to conpensate a claimant with an 1Qin the 60-70 range
and a limtation of function that affects his work.’” Hinkle v.
Apfel, 132 F.3d 1349, 1352 (10" Cir. 1997) (quoting, Sird v.
Chater, 105 F. 3d 401, 403 n.6 (8" Cir. 1997)). The Circuit al so
stated in Honkle that a “significant work-related |imtation of
function” is a limtation which would satisfy the criteria
defined at step two of the disability analysis. 1d.

Plaintiff was given an 1Q test, the W-chsler Adult
Intelligence Scale Il (“WAIS-111"), by psychol ogi st Dr. Stanl ey
Mntz in Cctober 2001. As the ALJ notes in his decision, the
test results listed plaintiff’s full-scale 1Q as 70, her verbal
| Qas 73, and her performance 1Qas 73. (Tr. 21). Under Soci al
Security regulations, the |lowest of these scores is used in
conjunction with the listing of inpairnments. 20 C.F. R Part
404, Subpart P, Appendix 1 § 12.00D(6)(c). As previously
reported in this opinion, the ALJ also |listed nunerous physi cal
and nental conditions which he concluded were “severe” under
step two of the disability evaluation process and, therefore,
shoul d be considered “significant work-related limtation[s] of
function.” An 1 Q score of 70 in conmbination with severe
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functional inpairnments dictates a finding of disability under
the regul ations and the case |law of the Tenth Circuit.

As the court reads defendant’s response to plaintiff’s
argunment, defendant does not deny the existence of other
significant work-related limtations. Def endant, however,
asserts that the ALJ was justified in concluding that
plaintiff’s 2001 1Q score was invalid.! Defendant’s brief makes
several points in support of this contention; however, the court
finds them unpersuasive.

First, defendant notes that plaintiff has been di agnosed
with borderline intellectual functioning. This is correct.
(Tr. 254). Def endant asserts that this diagnosis *“hy
definition” does not neet the requirements of § 12.05C.
Def endant does not cite authority for this claim but we assune
it is generally accepted that “borderline intellectua
functioning” by definition exceeds “nmental retardation.” Still
Dr. Mntz, the psychol ogi st who nmade the diagnosis, did not
suggest in his report that the 1Q score was suspect or invalid.

Nor, obviously, does the diagnosis “by definition” preclude

1 The ALJ did not explicitly find that the 2001 |1 Q score was
invalid. The ALJ stated that the validity of the score was put
into question. (Tr. 21). But, the ALJ expressly stated that
plaintiff’s inpairnents did not meet specifications of the
listing of inmpairments. We deduce fromthis conclusion that the
ALJ found the 2001 1 Q score to be invalid.
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establi shment of the requirenments of 8§ 12. 05C

The regulations state with regard to § 12.05: “1f your
i npai rnent satisfies the diagnostic description in the
i ntroductory paragraph and any one of the four sets of criteria,
we will find that your inpairnment neets the listing.” 20 C.F.R
Part 404, Subpart P, App. 1 § 12.00A Plaintiff’'s general
intellectual functioning is significantly subaverage. There is
no di spute that deficits in adaptive behavior mani fested before
the age of 22.2 Therefore, plaintiff’'s limtations neet the
specifications of the introductory paragraph to 8 12.05. In
addition, plaintiff meets the criteria in subsection C. Her 1Q
score was 70 and she mani fests other “significant work-rel ated”
functional limtations.

Def endant notes that in 1997 plaintiff took an 1Q test also
fromDr. Mntz, the Wechsler Adult Intelligence Scal e Revised
(“WAI S-R"). She achieved a full scale score of 75, a verbal
score of 76, and a performance score of 78. These scores, of
course, exceed the high end score necessary to neet the listing
in 8§ 12.05C Def endant, however, does not attenpt to explain

why the 1997 test, adm nistered by the same psychol ogi st as the

2 Courts have held that this fact nay be presuned absent any
evi dence of a change in a claimant’s intellectual functioning.
Mtchell v Barnhart, 2004 W. 1626409 (D.Kan. 2004)(citing
cases); Vasquez-Ortiz v Apfel, 48 F. Supp.2d 250, 257 (WD.N.Y.
1999); Herring v. Apfel, 1998 W 865763 (D. Kan. 1998).
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2001 test, was a nore valid neasure of plaintiff’s intelligence.?
Nor, as previously stated, does Dr. Mntz's report suggest that
the 2001 score on the updated WAIS-111 test, which was first
issued in 1997, is invalid. We conclude that the 1997 score
does not provide grounds to reject the 2001 score.

Next, defendant notes that plaintiff has worked previously
as a certified nurse’s aide and in production and that she would
like to return to work. The Tenth Circuit has stated that a

desire to work does not denonstrate the functional capacity to

work. Cavitt v. Schweiker, 704 F.2d 1193, 1195 (10" Cir. 1983).
In addition, the other facts referred to in defendant’s brief
are attributed to Dr. Mntz’s report in connection with the 1997
| Q test and nust be considered in the context of Dr. Mntz's
report in conjunction with the 2001 1Q test. In the 2001
report, Dr. Mntz stated:

[Plaintiff] notes her |ongest job was as a cashier

from about 1997 through 1999. She also worked in

nursing homes doing janitorial work and custodi al

wor K. She states she enjoyed working but she notes

“now | stay to nyself.”

(Tr. 253). In 1997, Dr. Mntz concl uded:

[Plaintiff] exhibits positive work attitudes. She
exhi bits good interpersonal skills. She appears

31t has been recognized that there is an approximte five-
point margin of error for |1Q scores. Burns v. Barnhart, 312
F.3d 113, 125 n. 5 (39 Cir. 2002) (citing Diagnostic and
Statistical Manual of Mental Disorders 42 (4t" ed. rev. 2000)).
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pl easant. She appears as a good candidate for
training and pl acenent.

(Tr. 148). In 2001, Dr. Mntz concl uded:

[Plaintiff] functions within the borderline range with
slightly | ower academ c skill I|evels. She does not
have a strong work history and she states she has not
wor ked very much over the past ten years. She has had

however sonme work experiences. | would recommend t hat
she continue in nmental health counseling. I am
sonewhat guarded about her potential, in my opinion,
for full time conpetitive work at this tine. A

referral to vocational rehabilitation m ght be
appropriate as they mght be able to assist her in
sone supportive type work. She may al so wi sh to apply
for social security disability.

(Tr. 254). The 2001 report reflects a deterioration in
plaintiff’s “perfornmance” which defendant’s brief acknow edges.
See p. 4. Defendant contends, however, that other evidence of
plaintiff’s level of functioning places the 2001 1Q score and
report in doubt.

For instance, defendant asserts that plaintiff showed
“little synptomatol ogy” during the 1 Q exam nation according to
the ALJ. The court finds no support for this claim Dr. Mntz
found in part:

[Plaintiff] reads at the fifth grade ending Ievel

with a standard score of 69 and a 2" percentile
ranki ng, she spells at the fourth grade beginning
|l evel, with a standard score of 67 and a 1st percentile
ranki ng. Her math skills are at the fifth grade
ending level, with a standard score of 69 and a 2™
percentil e ranking. Personality Test results and
interview inpressions are suggestive of significant
depression and anxiety, |l ow self esteem and
dysfunctionality. [Plaintiff’s] ment al condi tions
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appear to present significant limtations for her in
terms of doing conpetitive work at this tinme. She is
in mental health counseling and she has been in
counseling over the years. She appears to have nmde
limted progress in terns of treatnment, but she does
appear to depend upon such treatnent. She does not
appear psychotic. She does not have a psychotic
condition. She does not appear phobic or obsessive/
conpul si ve. She appears as a sad, young wonman who
exhi bits sonme suicidal potential. She does require
mental health treatnent.
(Tr. 254). Dr. Mntz also found: that plaintiff was alert and
oriented as to tinme and place; that her form and flow of
i deati on appeared adequate; and that her speech processes
appeared adequate. (Tr. 253). On the whole, however, we do not
bel i eve the observations of plaintiff’s synptons during the 1Q
exam nation place the validity of the |Qtest score in question
Defendant also refers to a vocational assessnent of
plaintiff performed in Novenber 2001 in which plaintiff stated
t hat she spent her day cl eani ng house and attendi ng therapy, and
that she participated in arts and crafts with her children and
had a driver’s license. (Tr. 111). The court does not believe
these facts create a reasonabl e question regarding the validity
of the 2001 I Q test score. There is no detail given regarding

plaintiff's daily activities in the vocational assessnent, and

there is no description of the circunmstances in which the
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driver’s |license exam nation was given.* Nor does the ALJ make
any conparison or contrast with the activities of daily |iving
described in the record at Tr. 103-109 or during plaintiff’s
testinmony before the ALJ. These nore detail ed statenments of
plaintiff’s activities support rather than detract from
plaintiff’s claims in this matter.

Def endant refers to the part of the vocational assessnent
whi ch observes that:

[Plaintiff] worked at a steady pace and required no

assi stance other than the standard verbal/witten

instructions. [Plaintiff] ignored distractions and

exhi bited no unusual frustrations. She was friendly

and cooperative. [Plaintiff] was casually dressed and

adequat el y grooned.
(Tr. 115). Defendant, however, ignores one of the concl usions
of the report:

[Plaintiff] has limted academ c skills and also is

suffering from physi cal and nmental problens. Many of

the jobs for which [plaintiff] is qualified are

physically intensive. At the present tinme, it would

be difficult for [plaintiff] to be successfully

enpl oyed full tinme. |If she does seek enpl oynent, part

time work woul d be advisable to assess her nmental and

physi cal stamna. Being a part tinme cashier in a |ow

stress environnment m ght be possible for her.
(Tr. 117). We do not believe the vocational assessnent provides

sufficient grounds to question the validity of the 2001 I Q test

4 Plaintiff testified before the ALJ that she took the
exam nation on her own, but there are no other details. (Tr.
579).
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score.

Def endant notes that plaintiff told the ALJ that she read
to her children and that she hel ped them with homework. This
slightly overstates plaintiff’'s testinmny which was that she
read children’s books to her children (ages 7 and 8) but now
they read to her and that she helps them with their homework
when she can. (Tr. 606-07). It does not undermine the validity
of the 2001 1Q test score. Def endant further notes that
plaintiff attended a beauty college and an office training
program Plaintiff did not conplete either course, however.
(Tr. 576). The record does not support a conclusion that
plaintiff was capable of conpleting either course. Therefore,
we do not find this to be a convincing argunment against the
validity of the 1Q test score. Def endant al so suggests that
plaintiff would have advanced nmobre in school if she had not
married at the age of 14, if her famly had not noved
frequently, and if her husband had wanted her to stay in school.
This is speculation and it does not underm ne the 2001 I Q test.

In the court’s opinion, the points in the record which seem
nost inconsistent with the 2001 1Q score are plaintiff’s work
hi story and her GED. Plaintiff has worked as a convenience
store assistant manager and manager, a cashier, an office

cleaner, a material handler in a food factory and a nurse’s aide
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hel per. (Tr. 615). Plaintiff worked as a cashier for four to
Si x nont hs. (Tr. 593). She worked in the food factory for
about two years from 1992 to 1994 until she broke her armin a
machi ne and was afraid of the machi ne when she returned to work.
(Tr. 137). She worked as an office cleaner for about six
nonths. (Tr. 590). She worked at three different nursing hones
for brief periods of tine. (Tr. 137). The last job she held
for an extended period of tinme was as an assi stant manager at a
conveni ence store for about a year, and then as manager of the
same store for about a year. She was fired fromthis job. (Tr.
597). Plaintiff testified that a manager at anot her store, her
assi stant manager and her nother hel ped her with the paperwork
and ot her duties. (Tr. 580). In fact, plaintiff stated that
t he assistant manager should have been the manager and she
shoul d have been the assistant. (Tr. 590).

The court agrees with defendant that the ALJ i s not required
to accept an 1 Q score which is inconsistent with the record.

See Clark v. Apfel, 141 F.3d 1253, 1255 (8" Cir. 1998); Popp V.

Heckl er, 779 F.2d 1497, 1499 (11t" Cir. 1986). An ALJ, however,
“cannot reject 1Q scores based on personal observations of the
claimant and specul ative inferences drawn from the record.”

Morales v. Apfel, 225 F.3d 310, 318 (3d Cir. 2000).

In Markle v. Barnhart, 324 F.3d 182 (3¢ Cir. 2003), the 48-
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year old claimant had a full-scale 1Q score of 70. He could pay
his own bills, add and subtract, use an ATM machi ne, take care
of all his own personal needs, and identify and adm nister his
medi cation. He had obtained his GED in the 1970s and had been
enpl oyed at one time painting, wallpapering and cutting grass.
The psychol ogi st who adm nistered the 1Q test had also found
that the claimant in Markle was able to use judgment, function
i ndependently, work well with others and maintain attention and
concentration. The court concluded that this evidence “did not
necessarily undermne the validity of Markle's reported 1Q
scores.” 324 F.3d at 187.

In Morales v. Apfel, 225 F.3d 310, 318 (3'¢ Cir. 2000), the

circuit court held that it was inproper to reject the validity
of an 1Q score of 51 from a claimnt who had a seventh grade
education on the grounds (anong others) that the claimnt had
wor ked as a | andscaper, |aborer and packing |ine worker.

In Brown v. Secretary of Health and Human Servi ces, 948 F. 2d

268 (6'" Cir. 1991), the circuit court held that it was inproper
to consider an 1 Q score of 68 to be invalid on the basis that
the claimnt wused public transit, had a driver’'s |license,
visited friends, was able to nake change at a grocery store, did
his laundry and cleaned his room conpleted the sixth grade,

could follow a road atlas, and had worked as a truck driver.
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The court quoted the Di agnostic and Statistical Manual of Mental
Di sorders (3d ed. 1987) to indicate that persons with an 1Q
score of 70 can acquire academ c skills up to approximately the
sixth grade and can achieve social and vocational skills
adequate for m ninmum sel f-support. In others words, the court
recogni zed that the presence of sonme work experience and work
skills as well as living skills is not inconsistent with an 1Q
score of 70.

In McKown v. Shalala, 1993 WL 335788 (10'" Cir. 1993), the

Tenth Circuit remanded a case for further findings after hol di ng
that the ALJ inproperly disregarded an 1Q score of 68 on the
grounds that the clai mant had graduated fromhi gh school and had
spent two senesters in college. The court noted that the
claimant testified that his last two years of high school
i nvol ved ungraded vo-tech training and that he had not passed a
single course in college.

In Nieves v. Secretary of Health and Human Services, 775

F.2d 12, 14 (1st Cir. 1985), the circuit court remanded for an
award of benefits when it concluded that the ALJ was wong to
reject an 1 Q score of 63 on the grounds that it was inconsistent
with the claimant’s prior work as a seamnstress.

These cases and our review of the record have persuaded t he

court to reverse defendant’s decision to deny benefits. W hold
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that plaintiff’s work history, her GED, and the other points in
the record noted by the ALJ, do not constitute substanti al
evi dence to support defendant’s inplicit finding that the 2001
full-scale 1Q score was invalid and that plaintiff did not neet
the requi renments of § 12.05C of the listing of inpairments. The
court has exam ned the cases cited on page 5 of defendant’s
brief as well as other cases in which I Q scores of 70 or bel ow

have been rejected as invalid. See, e.g., Gwnathney v. Chater

104 F.3d 1043 (8'" Cir. 1997) and Mackey v. Shalala, 47 F.3d 951

(8th Cir. 1995). We find those cases distinguishable and
unper suasi ve.

Concl usi on

On the basis of the above-stated reasoning, the court
bel i eves there i s substantial proof in the record of entitlenment
to benefits and that a remand for further proceedi ngs would
serve no purpose. Therefore, the court shall direct that the
def endant’ s decision to deny benefits be reversed and that the
matter be remanded for calculation of benefits pursuant to
sentence four of 42 U S.C. § 405(9).

I T 1S SO ORDERED

Dated this 15'" day of March, 2005 at Topeka, Kansas.

s/ Richard D. Rogers
United States District Judge
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