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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
ED HOLT,
Plaintiff,
Vs, Case No. 04-4050-JAR

CONTINENTAL CASUALTY COMPANY,

Defendant.
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MEMORANDUM & ORDER GRANTING DEFENDANT'SMOTION FOR SUMMARY
JUDGMENT & DENYING PLAINTIFFFSMOTION FOR SUMMARY JUDGMENT

This matter comes before the Court on cross motions by the parties: plaintiff Ed Holt's Motion
for Summary Judgment (Doc. 35) and defendant Continental Casuadty Company’s (Continental) Cross
Moation for Summary Judgment (Doc. 42). Thereis no genuine issue of materia fact precluding a
determination that Continental reasonably interpreted the terms of the long term disability plan, nor any
such issue of fact precluding a conclusion that Continenta’ s denia of benefits was supported by
substantia evidence. For these and other reasons stated below, Continental’ s summary judgment
moation is granted, and plaintiff’s summary judgment motion is denied.
|. Uncontroverted Facts

The following facts are either uncontroverted or stipulated. Plaintiff was employed by PRC,
Inc. (PRC), asaTechnician I, repairing color monitors. Plaintiff participated in a group long-term
disability plan (the Plan), which is administered through an insurance contract that PRC purchased from

Continental.



On April 6, 2000, plaintiff submitted an initid daim for benefits under the Plan, claming that
September 22, 1999 was the date he last worked prior to his current disability. Under the terms of the
plan, benefits are payable from the day following satisfaction of the 180-day dimination period, which
begins on the date that the participant becomes disabled. Benefits continue to be payable until the
participant’ s 65th birthday if the participant is 61 years of age or younger on the onset date of disability.
FPaintiff was born on March 8, 1941, such that he was 58 years old on the aleged onset date and 61
years old when he submitted hisinitid clam for benefits under the Plan.

Based on plantiff’s class of participation in the Plan, if found continuoudy disabled, his benefit
would be 60% of his monthly earnings subject to areduction of any deductible source of income listed
in the Plan, such as socid security disability benefits. The Socid Security Administration found that
plaintiff was disabled, as defined in the Social Security Act, with an onset date of September 23, 1999.
He was awarded socia security disability benefits of $1079 per month, commencing March 2000.

Further, based on plaintiff’s class of participation under the Plan, “disability” requires either
stisfaction of an Occupation Qualifier or an Earnings Qudifier.! The Occupation Qudifier in his case
provides:

[D]uring the Elimination Period and the following 12 months, Injury or Sckness

causes physica or menta impairments to such a degree of severity that You are:

1. continuoudy unable to perform the Material and Substantial Duties of
Your Regular Occupation; and

2. not working for wages in any occupation for which You are or become
qualified by education, training or experience.?

L The Earnings Qualifier allows for a participant to be considered disabled, based on his or her ability to
earn money in any occupation for which he or sheis qualified.

2 Wordsitalicized in the Plan are emphasized in the original document. The italicized words are defined
further later in the Plan.



The Plan further defines “Materid and Substantiad Duties’ as the necessary functions of the occupation
that the participant is performing on the date of disability, which cannot be reasonably omitted or
atered.

The Plan requires that the participant submit proof that he continues to be disabled and receive
“appropriate and regular care from adoctor.” It also requires that proof of disability be based on
objective medicd evidence, such asclinica evidence.

The Plan further provides for a Worksite Modification Benefit:

We will asast you and Your employer in identifying
modifications We agree are likely to help You remain at work or return
towork. Thisagreement will be in writing and must be sgned by You,
Your employer and Us. When this occurs, We will reimburse Your
employer for the cost of the modification, up to the greeter: 1)
$1,500.00 or 2) 2 months of Your net Monthly Benefit.

Under the terms of the Plan, PRC is the plan adminigtrator. But Continental has discretionary
authority, specified as. “When making a benefit determination under the policy, We have discretionary
authority to determine Your digihility for benefits and to interpret the terms and provisions of the
policy.” CNA, Continentd’s designee, investigated claims under the Plan and rendered decisions on
interpretation and digibility.

Plaintiff’sInitial Claim

Faintiff submitted hisinitia claim for long term disability benefits on April 6, 2000, daiming

September 22, 1999 as the date he last worked prior to his current disability, and citing problems

walking and standing. Plaintiff had had knee replacement surgery on November 14, 1999. On the

clam form, plaintiff listed three primary care physicians, Doctors Fairchild, McCoy, and



Knappenberger. Paintiff identified only one ingance of hospitd confinement for the disability, on
November 24, 1999 at St. Francis Hospitd. Along with the claim form, plaintiff submitted a
Physcian’'s Statement from Dr. Kngppenberger and an Employer’ s Job Activities Statement.

In aPhysician’s Statement dated February 22, 2000, Dr. Knappenberger, aspecidist in
orthopedics, stated plaintiff’s diagnoss as “ severe degenerative joint disease, pattelofemord joint, right
knee and long-standing diabetes, possible diabetic neuropathy type of pain in the lower extremity.” Dr.
Knappenberger noted that he first examined plaintiff on October 15, 1999, and had most recently
examined him on February 15, 2000. He further noted that plaintiff had atotal right knee replacement
on November 14, 1999 and that T.E.D. hose could be used to help control swelling and range of
motion. And, he noted that he would continue to observe and recheck plaintiff in one month. On the
second page of the Physician's Statement, Dr. Knappenberger left blank the spaces provided for
“Physca Limitations” He noted that plaintiff’s prognoss was “unknown & thistime’ and that he
would recheck plaintiff on approximately March 17, 2000.

Along with the clam form, plaintiff dso submitted an Employer’ s Job Activities Statement (Job
Statement), dated February 4, 2000. This Job Statement was completed by a PRC representative,
who stated that plaintiff’s job asa Technician |1 could be modified by assgning plaintiff to repair lighter
weight monitors. The PRC representtive further stated that on adaily basis, plaintiff’s job required
five hours of Stting, one hour of standing, one hour of walking, and one hour of bending. The
representative aso specified that on adaily bags, the job required up to four hours of lifting and up to
one hour of carrying materid.

In addition, the CNA Case Management Database indicates that plaintiff’s clam included a
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February 2, 2000 letter from Ann Bush, the site administrator at PRC. Bush's letter, addressed “to
whom it may concern,” explained that plaintiff spent most of his workday ditting at a workbench, except
when he needed to retrieve or return an item to a shelf for ingpection. Bush stated that plaintiff’s co-
workers could assst him with the lifting requirements of the job. She further stated that plaintiff would
be required to walk only 225 feet from the front door to hiswork area and only 75 feet to the
restroom.

Faintiff’s cdam wasinitidly gpproved for the period of March 21, 2000 through March 31,
2000, recognizing a 180-day dimination period commencing September 23, 1999 and ending March
20, 2000. Plaintiff was awarded $468.83 for this ten-day period of disability in March. On May 30,
2000, CNA advised plaintiff that it was gill investigating his digibility due to a continuing disability after
March 31, 2000.

The Administrative Record

Between May 30 and August 7, 2000, CNA obtained medical records and conducted its
investigation, before denying plaintiff’s clam on August 7, 2000. Initsinvestigation, CNA conddered a
number of medical records of treating physicians. These records include those of Dr. Fairchild, who
had been plaintiff’s physician snce 1982, and who examined and treated plaintiff both before and after
his knee replacement surgery in November 19992 The records aso include those of Dr. McCoy, who
on referrd from Dr. Fairchild, evaluated plaintiff in May and October 1999. CNA aso considered

records of Dr. Knappenberger beyond the Physician’ s Statement included in the initid clam. Dr.

E Upon initial review, CNA had received records from Dr. Fairchild for the period between October 12, 1999
through July 17, 2000.
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Knappenberger had performed the knee replacement surgery in November 1999 and had continued to
examine and treat plantiff through May 2000.

The records reviewed by CNA give achronologica and contemporaneous account of
plantiff’s complaints, symptoms, examination, trestment and results, from January 1999 through July
2000. Paintiff’smedicad history, asrecounted in Dr. Fairchild’ s notes, includes a diagnoss of diabetes
mellitus in gpproximatdy 1982 and symptoms of peripherd neuropathy. Paintiff had been followed by
Dr. Fairchild’ s office for approximately fifteen years at the time of his surgery. On January 18, 1999,
Dr. Fairchild noted evidence of skin lesions on the lower extremities, worse on the left leg. On April
21, 1999, dthough the examination primarily concerned plaintiff’ s diabetes, Dr. Fairchild noted that
plantiff’s“man complaint isthat of apainful area dong the medid aspect of hisleft lower leg,” and that
“[plinprick and vibratory sense are diminished in the toes” Dr. Fairchild advised plaintiff to notify him if
these symptoms increased.

Dr. Fairchild dso referred plaintiff to Dr. McCoy, a surgeon, to evauate the possibility of tota
knee replacement surgery. To that end, Dr. McCoy examined plaintiff in May and October 1999; but
Dr. McCoy told plaintiff he should attempt to lose weight before considering knee surgery. But, at the
time of his surgery, in November 1999, plaintiff weighed 323 pounds.

Dr. Fairchild continued to see plaintiff during the time that plaintiff was being evauated by Dr.
McCoy. InJduly 1999, Dr. Fairchild noted that the pinprick and vibratory sense was intact in his toes
and that there were no lesons on hisfeet or lower legs. On September 24, 1999, plaintiff presented
complaining of severe pain in hisright knee, which prohibited him from working. At thistime, plaintiff

wasusng awaker. Dr. Fairchild Sgned awork rdease for plaintiff until he was evauated by Dr.



McCoy.

Dr. Knappenberger performed the knee replacement surgery on plaintiff’ sright knee, on
November 14, 1999. Dr. Farchild examined plaintiff for the first time after his knee surgery on
January 17, 2000. He noted that the right knee appeared to be improving, but that plaintiff was till
having problems with swelling in both lower extremities and that pinprick and vibratory sense was
diminished in the toes. He advised plaintiff to return in three months.

But plaintiff’ s next examination was by the surgeon, Dr. Knappenberger, who examined him on
March 17, 2000. On that date, Dr. Knappenberger sgned a note stating that plaintiff should not work
until he was examined again on March 31. On March 27, Dr. Knappenberger submitted a Sgned
gatement to PRC ligting the nature of plaintiff’s sckness or injury as* See previous reports & 1) satus
Post total knee arthroplasty; 2) Periphera Vascular Disease, particularly of the left lower extremit
[sc].” Heidentified the most recent trestment date as March 17 and described plaintiff’s physica
redrictions as. “he can not do continued walking due to the pain and burning sensation in hisfeet. He
will have arterid doppler studies” 1n response to the question, “How do the symptoms interfere with
the patient’ s ability to perform their job functions?,” Dr. Knappenberger replied, “Yes.”

On March 31, 2000, Dr. Knappenberger examined plaintiff again, and noted that the results of
the doppler sudies “show that [plaintiff] has excellent blood flow down into the leg and the findings of
that were discussed,” yet plaintiff continued to complain of the burning sensation in both of hislower
extremities. Dr. Knappenberger further noted that “[c]ertainly from atotd knee standpoint just
individualy by itself he would be capable of returning back to work. But with al his other problems

that he has, we have both decided that he needs to just consider retirement or disahility. . . . Again, this



is due to recent knee surgery, this diabetes mdlitus, to his neuropathy and exogenous obesity.” Dr.
Knappenberger signed awork form that stated “ Edward is to be off work permanently due to his knee
and diabetic neuropathy.”

On May 12, 2000, in response to an inquiry from CNA, Dr. Knappenberger indicated that
“[plantiff] will be off of work permanently due to his exogenous obesity and diabetes mellitus with
periphera neuropathy” and attached examination notes from March 20004 On May 26, plaintiff
returned to Dr. Knappenberger complaining of pain in hisleft knee. Dr. Knappenberger indicated that
the incison on hisright knee was “well hedled” and that he had “excellent range of motion;” but he
noted that the |eft knee was subject to degenerative joint disease. Dr. Knappenberger recommended a
follow-up appointment in one year.

On July 17, 2000, Dr. Fairchild examined plaintiff, nothing that plaintiff had alongstanding
chronic venous insufficiency, “which has been worse on the right Sde ance his earlier surgery.” He
noted further that pinprick and vibratory sense was absent in the toes, and that there were no skin
lesions on the feet or lower extremities. It was further noted that plaintiff was using a cane or waker to
ambulate. Dr. Fairchild recommended a follow-up gppointment in three months.

In addition to the above described records of tresting physicians, the administrative record
includes an independent medicd review performed by Dr. Stanley Askin, a Board Certified Orthopedic
Surgeon, retained by CNA. In February 2000, CNA provided Dr. Askin with certain medica
records.(1) the letter from Ann Bush describing the nature of plaintiff’s employment activities; (2) a

supplemental physician’s statement prepared by Dr. Knappenberger’ s office describing the knee

4 The Court notes that this form was faxed to CNA and signed by Craig L. Vosburgh, M.D.
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surgery and stating that plaintiff needed to be off work; (3) the disability clam prepared by plaintiff on
September 23, 1999; and (4) a September 24, 1999 office note of Dr. Fairchild. Dr. Askin also spoke
to an employee of Dr. Knappenberger, who relayed that Dr. Knappenberger believed plaintiff was
capable of working in a sedentary capacity. Based on this conversation and above itemized records,
and without physicaly examining plaintiff, Dr. Askin opined that there was no gpparent medica
impairment that precluded plaintiff from returning to work, at least in a sedentary capacity.

In addition to medica evidence and opinions, CNA investigator Tom McFadden interviewed
plaintiff on the telephone on April 25, 2000. Paintiff told McFadden that since his knee surgery, he has
continued to suffer from swelling and ankle burning pain in hisright leg, and he has needed the help of a
cane for walking. He further advised that he tried to keep hisleg propped up. Asaresult, plaintiff
explained that he tried to keep it propped up. Plantiff described hisleft leg as“black,” due to problems
with his veins and tissues. He a'so complained that the pain in hislower extremities made it difficult to
concentrate and perform his duties repairing monitors.

The adminigrative record aso includes records evidencing that plaintiff was avarded Socid
Security disability benefits beginning in March 2000 for $1079 per month. The Socid Security
Adminigration found that plaintiff was disabled, as defined in the Socid Security Act, beginning on
September 23, 1999.

Denial of Plaintiff’s Claim

Faintiff’s dam for continued disability benefitswas initidly denied by aletter dated August 7,

2000, and sgned by McFadden. Thisdenid letter explained:

[W]e have not been provided with any medicd findings, which would
support that your condition remains of a severity to produce restrictions
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preventing you from performing your occupationd requirements beyond
March 31, 2000. Although you have other diagnosis[sic] and remain
under the care of aphysician, thereis no medical evidence to establish
that these conditions have changed as a result of your knee replacement

urgery.
The letter cited the Occupation Qudifier from the Plan for the definition of disability. The letter dso
referenced various items of medical evidence in support of the denia of benefits. The letter further
explained that based on plaintiff’s receipt of socid security benefits, and pursuant to the offset provision
in the Plan, plaintiff’s long-term disability award for the ten day period of March 21-31, 2000, was
now reduced, and that plaintiff was responsible for an overpayment of $323.70.

On October 2, 2000, plaintiff’ s attorney submitted a written request for reconsideration of the
denid. Plaintiff’s attorney attempted to supplement the record, by enclosing aletter from plaintiff and
additiond records from Dr. Fairchild, Dr. McCoy, and St. Francis hospitd. McFadden again denied
the clam by letter dated October 6, 2000, stating that the new information did not constitute medical
evidence that plaintiff’s condition was disabling under the Plan as described in the initid denid.
McFadden then forwarded plaintiff’s claim to the Appeals Areafor review. InaNovember 16, 2000
letter addressed to plaintiff’ s attorney, CNA denied plaintiff’s gpped. Citing the Occupation Qudifier
in the Plan, CNA explained that based on plaintiff’s medical records, CNA could not conclude that he
had functiona limitations that would prevent him from performing hisjob with modifications, or ajob
with any other employer.

[1. Summary Judgment
Summary judgment is gppropriate “if the pleadings, depositions, answers to interrogatories, and

admissons on file, together with the affidavits, if any, show that there is no genuine issue asto any
10



materid fact and that the moving party is entitled to judgment as a matter of law.” A fact isonly
material under this tandard if a dispute over it would effect the outcome of the sLit.> Anissueisonly
genuineif it “is such that areasonable jury could return a verdict for the nonmoving party.”” Theinquiry
essentialy determinesif thereis aneed for trid, or whether the evidence “is so one-sided that one party
must prevail as amatter of law.”®

The moving party bearsthe initid burden of providing the court with the basis for the motion
and identifying those portions of the record that show the absence of agenuine issue of materia fact.®
“A movant that will not bear the burden of persuasion at trid need not negate the nonmovant's claim.”°
The burden may be met by showing that there is no evidence to support the nonmoving party’ s case.™*
If thisinitid burden is met, the nonmovant must then “go beyond the pleadings and “ set for specific
facts that would be admissible in evidence in the event of trid from which arationd trier of fact could
find for the nonmovant.”*? “Where, as here, the parties file cross motions for summary judgment, we

are entitled to assume that no evidence needs to be consdered other than that filed by the parties, but

5 Fed. R. Civ. P. 56(c).

6 Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

7.

8 1d. at 251-52.
9 Celotex Corp. v. Catrett, 477 U.S, 317, 323 (1986).

0 Thomv. Bristol-Myers Squibb Co., 353 F.3d 848, 851 (10th Cir. 2003) (citing Celotex Corp., 477 U.S. at
325).

g,
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summary judgment is nevertheless ingppropriate if disputes remain asto materid facts”® When
examining the underlying facts of the case, the Court is cognizant that it may not make credibility
determinations or weigh the evidence.™
1. Standard of Review and Burden of Proof

The parties Sipulate that the appropriate slandard of review of Continentad’ s decison to deny
long-term disability benefitsis the arbitrary and capricious standard.™® But they disagree about the
degree of deference that should be afforded CNA’s decision under the arbitrary and capricious diding-
scale of review articulated by the Tenth Circuit in Fought v. UNUM Life Insurance Co. of
America.’® There, the Tenth Circuit explained that when a plan administrator or fiduciary under
ERISA retains discretionary authority under the plan to decide digibility for benefits or the terms of the
plan, the court should apply an arbitrary and capricious standard of review.’

Because the parties agree that Continenta has discretionary authority to determine digibility for
benefits and to interpret the terms and provisions of the palicy, the arbitrary and capricious standard of
review gpplies. Additionally, as Magisirate Judge Sebelius ruled in his November 2, 2004 Order,

under the arbitrary and capricious standard of review, the Court is limited to the administrative record

13 James Barlow Farily Ltd. P’ ship v. David M. Munson, Inc., 132 F.3d 1316, 1319

(20th Cir. 1997) (citing Harrison Western Corp. v. Gulf Oil Co., 662 F.2d 690, 691-92 (10th Cir.1981)), cert. denied, 523
U.S. 1048 (1998).

14 Matsushita Elec. Indus. Co. v. Zenith Radio, 475 U.S. 574, 587 (1986).
15 Pretrial Order, Doc. 34, at 2 1 3e (Nov. 2, 2004).
16 379 F.3d 997 (10th Cir. 2004), cert. denied., No. 04-1000, 2005 WL 218389 (U.S. May 2, 2005).

17 1d. at 1003.
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when reviewing an insurer’ s decision to terminate benefits® In applying an arbitrary and capricious
gandard of review, this Court will only consider the arguments and evidence before CNA at thetimeit
medeit's decision.™®

However, “when an insurance company serves as ERISA fiduciary to a plan composed soldy
of apoalicy or contract issued by that company, it is exercigng discretion over astuation for which it
incurs direct, immediate expense as a result of benefit determinations favorable to plan participants.”2
In the case of a plan adminigtrator or fiduciary operating under a conflict of interest, the conflict must be
weighed as afactor in determining whether the decision to terminate benefits was arbitrary and
capricious? The Tenth Circuit had previoudy adopted a “diding-scale’ approach to address the
varying leves of deference given to a conflicted fiduciary’s decision.?? Under this gpproach, “the
arbitrary and capricious standard may be arange, not astarting point.”® The degree of deferenceto
be given is decreased on a diding scae in proportion to the degree of the conflict.2*

In Fought, the Tenth Circuit crafted the appropriate deference to correspond to either a

18 Id.; see Allison v. UNUM Life Ins. Co., 381 F.3d 1015, 1021 (10th Cir. 2004).

19 sandoval v. Aetna Life & Casualty Ins. Co., 967 F.2d 377, 380 (10th Cir. 1992).

20 pittman v. Blue Cross & Blue Shield, 217 F.3d 1291, 1296 (10th Cir. 2000) (quoted in Fought, 379 F.3d at
1003).

2L Fought, 379 F.3d at 1003 (citing Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 115 (1989)).

22 Seid. at 1004 (citing Chambersv. Family Health Plan Corp., 100 F.3d 818, 825 (10th Cir. 1996)).

23 1d. at 1004 (internal citations omitted).

24,

13



standard conflict of interest, or an inherent conflict of interest?® A standard conflict of interest exists
where a“fiduciary may wear two hats, one of atrustee or fiduciary and one of asettlor.”? Insucha
dtuation, the plaintiff must prove the existence of aconflict.?’ However,

When the plan administrator operates under either (1) an
inherent conflict of interest; (2) aproven conflict of interest; or (3) when
aserious procedurd irregularity exists, and the plan adminigtrator has
denied coverage, an additiona reduction in deference is appropriate.
Under thisless deferentid stlandard, the plan administrator bears the
burden of proving the reasonableness of its decison pursuant to this
court’ straditiond arbitrary and capricious standard. In such instances,
the plan administrator must demondrate thet its interpretation of the
terms of the plan is reasonable and that its application of those termsto
the clamant is supported by substantial evidence. The didtrict court
must take a hard look at the evidence and arguments presented to the
plan adminigtrator to ensure that the decision was a reasoned
gpplication of the terms of the plan to the particular case, untainted by
the conflict of interest.?8

The Court finds that there is an inherent conflict of interest in this case, as Continental was the issuer of
the policy and its designee, CNA, exercised its own discretion in determining that plaintiff’ s clam did
not fal within the coverage of the plan. The Court must consider as afactor Continentd’ s potential

benefit by denying plantiff’s digihility for benefits under the terms of the Plan.

Indeed, Continental appears to concede that it has an inherent conflict of interest asthe “clam

Id. at 1005-07.

Id. at 1005.

274,
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adjudicator and the insurer”® of the Plan; therefore, it bears the burden of proving that it meets the
traditiond arbitrary and capricious standard. Notably, Continenta argues in a footnote that this shift in
burden of proof does not apply unless the case involves an excluson for coverage. The Court
disagrees. Although Fought dedlt with a case where the plaintiff’s clam was denied based upon a pre-
exiging condition provigon in the Plan, it did not limit its holding to inherent conflicts of interest under
that set of facts. The court merdy explained that its formulation of the shift in burden of proof for
inherent conflict of interest casesis additionaly supported by the fact that prior ERISA case law had
imposed such aburden in exclusion cases™

Because the Court finds an inherent conflict of interest in this case, Continental must prove that
its interpretation of the policy was reasonable and that its application to plaintiff’s claim was based on
subgtantid evidence. “Substantial evidence is such evidence that a reasonable mind might accept as
adequate to support the conclusion reached by the [decisonmaker]. Substantia evidence requires
more than a scintilla but less than a preponderance.”®! In reviewing Continental’ s decision, the Court
will take a hard look at the evidence and arguments presented to Continenta to determineif the

decison was tainted by the conflict. Continentd maintains that even under this gtricter sandard, there is

29 The Court notes that the Plan terms list PRC as the plan administrator. (Doc. 36, at 23.) From areview of
the administrative record, it appears that PRC submitted much of the paperwork from plaintiff, the company, and/or
plaintiff’s physiciansto CNA. However, it is clear that PRC had no decision-making authority under the terms of the
plan or the framework of the administrative process. Continental does not appear to contradict that CNA processed
plaintiff’s claim, interpreted the Plan, and stood to financially gain as the designee of the insurer if plaintiff’s claim
was unsuccessful.

30 Fought, 379 F.3d at 1007; accord Smith v. Metropolitan Life Ins. Co., 344 F. Supp. 2d 696, 701(D. Colo.

2004) (explaining that under Fought, the level of discretion and standard of review turns on the role of the
decisionmaker and not on whether “ coverage” or “benefits’ are at issue).

31 sandoval v. Aetna Life & Casualty Ins. Co., 967 F.2d 377, 382 (10th Cir. 1992).
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no genuine issue of materid fact over whether its decision to terminate plaintiff’s disability benefits was
reasonable and based on substantia evidence.
V. Discussion

A. Procedural Objections

Continental objects to plaintiff’s attempt to attach disclosures made under Fed. R. Civ. P. 26 as
part of the summary judgment record. The Court overrules Continentad’ s objection, asit ismoot. In
this case, the Rule 26 disclosures entailed only alist of individuds and entities, dong with their
addresses, with knowledge of the facts of this case; arequest for production of the adminigtrative
record; a computation of damages, and a request for production of the Plan. All of the listed individuds
are dso referenced in the adminigrative record. The only facts derived from the “witness’ ligt in this
disclosure areirrelevant to the issues presented on summary judgmen.

Continenta dso objectsto plaintiff’ s citations to certain quoted materid based on the “rule of
completeness,” found in Fed. R. Evid. 106. The Court sustains this objection and will not consider any
fact as undisputed that is not an accurate reflection of materid found in the adminigrative record.

Findly, Continental objects that certain factud statements made by plaintiff do not comport with
D. Kan. R. 56.1, which requires dl references to undisputed facts to contain a citation to the summary
judgment record. Again, the Court sustains Continenta’ s objection and will not consider as undisputed
any fact that is not supported by the summary judgment record.

B. Termsof the Plan

Faintiff argues that Continenta was unreasonable in itsinterpretation of two termsin the Plan:

the definition of disability; and the Plan language concerning whether plaintiff’ s job could be modified to
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accommodate his limitations. The Court will address each in turn.

Faintiff argues that Continental incorrectly construed the definition of disability in the Plan by
requiring that his“injury or sckness’ entirely stem from his knee surgery. The Occupation Qudifier
definition of disability requires thet the participant’s

Injury or Sckness cause(s) physica or menta impairment . . .. tosuch a

degree of severity that You are: 1. Continuoudy unable to perform the Material

and Substantial Duties of Your Regular Occupation; and 2. not working for

wages in any occupation for which You are or become qudified by education,

training or experience.
The Court must only determine if Continental’ s interpretation of this language is reasonable.
Continentd’ s interpretation was that plaintiff was not disabled because hislimitations, as they relate to
his knee surgery, were not supported by the medica record and preexisted his disability leave. Further,
the medicd records indicated continuing improvement in plaintiff’ s right knee.

The Court finds that plaintiff misconstrued Continenta’ s interpretation of the disability definition
provided in the Plan. Continentd’ s decison did not rely upon an interpretation of disability that
required that dl limitations be linked to the surgery. Rather, Continental’ s decision was primarily based
on itsfinding that plantiff was not continually disabled as contemplated by the Plan, because the
medica evidence did not support functiond limitations that would prevent plaintiff from working.
Faintiff’ s true objection is to Continental’ s gpplication of the Plan to him, which will be discussed
below. The Court finds that there is no genuine issue of materia fact concerning whether Continental
reasonably interpreted the term “disability” under the Plan.

Paintiff dso objects to Continental’ s interpretation of the job modification provison in the Plan.

The Plan requires that any plan to modify work requirements be in writing and sgned by plaintiff.
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Pantiff arguesthat because he did not sgn the Job Statement nor the letter from Ann Bush, neither
document complies with this requirement. Thus, plaintiff submits that any consderation of modified
terms of hisjob asa Technician Il isimproper and an unreasonable gpplication of Plan terms.

But the Court finds no genuine issue of materid fact that Continenta’ s construction of Plan
terms on thisissue was reasonable. To be sure, the terms of the modification provison do require the
agreement to bein writing in order for the employer to be rembursed for such accommodation. This
provison is under the heading: “What Other Services Are Available to You while You are Disabled?’
But thisis not a provision that dedls with the review process for aclam of disgbility. Theterms of the
Pan do not prohibit Continental from congdering offers by the employer to modify work requirements
when determining aclam for disability. Again, plaintiff’s quarre is not with Continental’ s interpretation
of plan terms, but with Continentd’ s gpplication of those terms to him. The Court finds that Continenta
has sustained its burden of proving that its interpretation of the terms of the Plan was reasonable and
untainted by any conflict of interest.

C. Application of Plan Termsto Plaintiff

The crux of plaintiff’s objectionsto Continentd’ s denid of coverage concernsits gpplication of
the Plan termsto him. Under the applicable standard, Continental must prove that its decison was
based upon substantiad evidence-or more than a scintilla—and this Court must take a hard look at the
evidence to assure itsdlf that the decison was untainted by any conflict of interest. Plaintiff argues that
Continentd’ s decison was arbitrary and capricious because Continentd: (1) ignored uncontroverted
medica evidence that heis disabled; (2) faled to consder the fact that plaintiff was awarded Socid

Security disability benefits; (3) ignored the Job Statement, which stated that he was required to be on
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his feet for three hours per day; and (4) falled to follow the proper administrative procedures required
by federd regulations. The Court addresses each chdlenge to Continental’ s decison in turn, evauating
whether Continental has shown that no genuine issue of materia fact exists with regard to its decison,
under an arbitrary and capricious standard of review.

1. Objective Medical Evidence

The Plan requires a damant to submit objective medica findings with a claim for benefits as
proof of disability. The Plan defines objective medica findings as including, but not limited to tedts,
procedures, or clinica examinations accepted in the practice of medicine. The Plan dso requires proof
of the extent of the daimant’ s disability, including restrictions and limitations that prevent the claimant
from performing his regular occupation.

Paintiff contends that CNA ignored objective medica evidence of changed or ongoing medical
conditions since his knee surgery: diabetes mellitus, neuropathy,*? blackening of the skinin hisleg,
athritisin hisright ankle, pain in hislegs, and the fact that heis not a candidete for surgery. But CNA
reviewed the medica records. The administirative record shows that CNA considered evidence from
Dr. Knappenberger, Dr. Fairchild, .. Francis Hospital, Dr. McCoy, and an independent review by Dr.
Askin. Although theinitid denid letter referred only to reports of Dr. Knappenberger and Dr.
Fairchild, the appeal denid letter referenced more of the medica record.

CNA did not ignore Dr. Knappenberger’ s opinion of disability; rather, CNA found that Dr.

32 The Merck Manua explains that neuropathy in the feet is a common long-term complication for sufferers
of diabetes mellitus. Neuropathy in the feet is described as damage to the nerves, which affects sensation to the
feet, so pain is often not felt. Therefore, “neuropathy” appears to encompass some of the other symptoms that
plaintiff cites as part of his disability such asthe lack of pinprick response or lack of pulsein hisfeet. See Merck
Manual of Medical Information, Hormonal Disorders, Diabetes Mellitus (2d ed. 2003), available at www.merck.com
(last visited June 20, 2005).
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K nappenberger’ s opinion was not supported by objective medica evidence®®* CNA found that the
objective medica evidence was that plaintiff left work on September 22, 1999 because of painin his
right knee; and that on November 24, 1999 Dr. Knappenberger performed surgery, replacing the right
knee. CNA found that Dr. Knappenberger’ s examination notes consstently reflected improvement in
the right knee after surgery.

Moreover, on March 31, 2000, Dr. Knappenberger noted that “from atotal knee standpoint
just individudly by itsalf he would be capable of returning to work.”  Although Dr. Knappenberger
went on to state that “with all his other problems. . . we have both decided that he needsto just
congder retirement or disability,” CNA aptly found that this note does not congtitute objective medica
evidence. Rather, this note amply relays a conversation, or an agreement between Dr. Knappenberger
and the plaintiff.

Furthermore, despite being given the opportunity on CNA’s review forms, Dr. Knappenberger
faled to explain or quantify the extent of plantiff’s disability, i.e. what pecific functiond limitations
prevented plaintiff from performing hisjob. CNA aso gave weight to the fact that at his May 26, 2000
examination of plaintiff, Dr. Knappenberger recommended a follow-up gppointment in one year, which
of course bdiesthe daim that plaintiff suffered from a“sckness’ or “injury” that prevented him from
performing his job.

Nor did CNA ignore Dr. Knappenberger’' s findings concerning plaintiff’ s complaints of other

problemsin his lower extremities. Although the doctor cited probable diabetic neuropathy as a cause

33 Both letters explained that although the objective medical evidence supported a conclusion that plaintiff

had amedical condition, it did not support afinding of disability.
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of plaintiff’s symptoms, Dr. Knappenberger did not submit evidence of any clinica tests performed
asde from the doppler sudiesin March 2000, which showed “excdlent blood flow” to theleg. Yet
there were no other “tests, procedures, or clinical examinations’ referred to by Dr. Knappenberger or
submitted by him to CNA in support of plaintiff’s cited problems with hislower extremities.

CNA dso concluded that these other conditions cited by plaintiff existed prior to hissurgery. It
cited medical history from Dr. Fairchild that referred to his diabetes diagnosisin 1982. Prior to the
November 1999 surgery, Dr. Fairchild’s notes d so referenced symptoms of neuropathy such as
reduced sensation in the feet to a pinprick test, swdling, and pain, dong with plaintiff’s problem with
weight. Moreover, despite Dr. McCoy’ s advice that plaintiff lose weight before the knee replacement
surgery, plantiff welghed 323 pounds at the time of the surgery. CNA reasonably concluded that this
al evidences that these other conditions and symptoms preexisted plaintiff’s surgery. Rather than
suggesting that these conditions must have originated with the knee surgery, CNA points out that none
of the objective medica evidence supports that these conditions were worsened by the knee surgery.

Furthermore, CNA regjected Dr. Knappenberger’ s opinion because his diagnosis and
description of disabling conditions gppeared to change over time, cdling his credibility into question. In
February 2000, he stated plaintiff’s diagnosis as severe degenerative joint disease, pattelofemord joint,
right knee and long-standing diabetes, and possible diabetic neuropathy type of pain in the lower
extremity. On March 27, 2000, Dr. Knappenberger submitted a signed statement to PRC ligting the
nature of plaintiff’ssickness or injury as“ See previous reports & 1) atus Post tota knee arthroplasty;
2) Peripherd Vascular Disease, particularly of the left lower extremit [Sic].” Four days later, on March

31, 2000, Dr. Knappenberger cited plaintiff’s conditions as the recent knee surgery, diabetes mdlitus,
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neuropathy, and exogenous obesty. And on May 12, 2000, he stated that plaintiff should not work
because of exogenous obesity and diabetes mdllitus with peripheral neuropathy, dong with degenerative
joint disease in the left leg. In fact, Dr. Knappenberger’ s inconsstent diagnoses led CNA, in May
2000, to seek additiond objective medica evidence to determine the nature of plaintiff’s continuing
disability.

Paintiff suggests that Continental acted in bad faith because it knew that Dr. Knappenberger
was on vacation at the time that Continental requested records from him. Raintiff fails, however, to
develop this dlegation into an argument. The record shows that CNA attempted to contact Dr.
Knappenberger in May 2000 to acquire objective medica evidence, during its investigation of plaintiff’s
clam. Dr. Vosburgh signed a typed response to the form questionnaire submitted to Dr.
Knappenberger. Thereisno evidencein the record that supports the bad faith argument aleged.

Under the Plan, plaintiff was required to submit objective medica evidence, such astests and
clinicd findings, as proof of his continuing disability. The Court finds that Continental has sustained its
burden of coming forward with substantial evidence to support its rgjection of plaintiff’s clam on this
ground. Continental cited objective medicd evidence that suggested plaintiff’ s limitations were Strictly
due to conditions that predated the knee replacement surgery, and were not aggravated by the surgery
to a degree that would meet the Plan definition of disability. 1t found that the symptoms of neuropathy,
discoloration, swelling and painin hislegs, and diabetes were al documented by medicd evidence
before Dr. Fairchild referred plaintiff to an orthopedic surgeon for possble right knee replacement
surgery and before plaintiff was unable to work. Furthermore, there were no tests or dlinicd findingsin

the adminigtrative record that showed these conditions worsened after his surgery.
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In sum, the only evidence Continental discounted, was Dr. Knappenberger’ s opinion, which
relied only on plaintiff’s subjective complaints, and which was not supported by any objective medica
evidence. Paintiff’sreliance on medical evidence of other conditions or symptoms, is of no avall.

None of thismedica records.(1) specificaly describes his functiond limitations, or (2) opines that the
conditions render him unable to perform his job or any job for which he may qudify. Mogt of these
notations smply relay plantiff’ s subjective complants of functiond limitations, not a physcian’s
objective findings of such.

Dr. Fairchild, for example, examined plaintiff for a number of years prior to surgery and noted
that plaintiff demonstrated the symptoms that he now complains of asfar back as January 1999. Yetin
July 2000, Dr. Fairchild did not note any skin discoloration or lesons on plaintiff’s extremities. And
athough he noted that plaintiff suffered from longstanding venous insufficiency that had been worse on
the right Sde since surgery on the right knee, Dr. Fairchild did not recommend a follow-up appointment
for three months, nor did he opine that plaintiff’s functiond limitations rendered him unable to work.

Continentd dso relied on Dr. Askin's report, which aso supported its decison. Plaintiff
contends that this non treating physician’s opinion should be accorded little weight because he never
examined plaintiff and was only provided with afraction of his medicd records. Plaintiff also suggests
that because CNA did not explicitly rely on Dr. Askin’s opinion in the initid denid, it should not be
congdered part of the adminigtrative record. But the Tenth Circuit explained in Fought that where “a

conflict of interest may impede the plan administrator’ s impartidity, the administrator best promotes the
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purposes of ERISA by obtaining an independent evaluation.”* Moreover, Fought does not require
that the review rely upon a physicd examination of the clamant. In contrast to the socia security
disability review process, nothing in ERISA or its regulations requires the court to accord specia
deference to the opinions of treating physicians.®

In this ingtance, the Court determines that there is no genuine issue of materid fact concerning
whether Continentd is able to demondtrate more than a scintilla of objective medicd evidenceto
support its decision, with or without the report by Dr. Askin.  Plaintiff’s own tregting physcians failed
to provide conclusive, consstent opinions about plaintiff’s functiond limitations or his disabling
condition(s). Therefore, dthough Dr. Askin's report buttresses Continentd’ s determination, it is not
essentid.

2. Social Security Award

Pantiff clamsthat Continentd’ s decision was arbitrary and capricious because it did not give
weight to the fact that plaintiff was found disabled under the Socia Security Act and awarded benefits.
Paintiff further argues that Continental holds contradictory positions by claming, on the one hand, that it
isnot bound by the Socid Security award, while on the other hand subjecting his long-term disability
award under the Plan to an offset of socid security benefits received. While the adminigtrative record
demongtrates that CNA was informed of plaintiff’s award of Socid Security benefits, the record does

not demongtrate that CNA considered the findings made by the Socia Security Commissioner. Such

34 Fought v. UNUM Life Ins. Co., 379 F.3d 997, 1015 (10th Cir. 2004), cert. denied., No. 04-1000, 2005 WL
218389 (U.S. May 2, 2005).

35 Black & Decker Disability Plan v. Nord, 538 U.S. 822, 823 (2003).
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findings are not part of the record. Therefore, the Court finds that there is a genuine issue of materia
fact over how much weight, if any, CNA afforded plaintiff’s Socia Security award. Standing aone,
however, this does not defeat Continental’ s showing that its decision was based on substantia
evidence, since the criteriafor deciding whether to award Socid Security benefits are different from the
criteriaset forth in the Plan, and CNA was not bound by findings made in the social security case.

3. Job Statement

Paintiff contendsthat CNA’s decison was arbitrary and capricious, because it ignores the Job
Statement that evidenced his job required him to be on hisfeet three hoursaday. Plaintiff further
contends that he was not informed of any offer by PRC to modify the requirements of hisjob to
accommodate his medica condition.

Under the Plan, CNA found that plaintiff was*continuoudy []able to perform the Materid and
Subgtantia Duties’ of hisjob. The Plan defines“Materid and Subgtantid Duties,” as “the necessary
function of Your Regular Occupation which cannot be reasonably omitted or dtered.” In making this
finding, it is dlear from McFadden’s denid letter that CNA rdied on the Job Statement in applying the
plan provison to plaintiff’s set of circumstances. McFadden explained that plaintiff’s regular
occupation required him to gt for the mgority of the time. Thiswas consstent with the Job Statemernt,
which stated that plaintiff’s job required sitting for five hours per day. McFadden dso relied on PRC's

datement that plaintiff could be accommodated, by getting a co-worker to help with the lifting

36 gmith v. Metropolitan Life Ins. Co., 344 F. Supp. 2d 696, 703 (D. Colo. 2004) (citing Pari-Fasano v. ITT
Hartford Life & Accident Ins. Co., 230 F.3d 415, 420 (1st Cir. 2000)); cf. Eye v. Metropolitan Life Ins. Co., 202 F. Supp.
2d 1204, 1211 (D. Kan. 2002) (explaining that although a social security determination is not binding, there was no
evidence in the record that it was even considered).
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requirements of thejob. Plaintiff does not controvert this finding, rather plaintiff merely objects that
there was no written modification plan communicated to him and bearing his sgnature.

The Court will address the procedura arguments made by plaintiff in the next section. Plaintiff
does not present agenuine issue of materia fact that he would be unable to perform the “Materia and
Subgtantid Duties’ of hisjob, asit is defined under the Plan, nor does he point to evidence other than
the Job Statement to support this contention.®”

4. Adminigtrative Procedures

Faintiff argues that Continentd: (1) violated federd regulations by not adequately providing the
bassfor the denid to plaintiff; and (2) faled to ask plaintiff to provide it with medica evidence of his
gpecific redrictions that prevented him from working. Plaintiff asks the Court to take judicid notice of
29 C.F.R. 2560.503-1(g).®® The relevant portion of that regulation provides:

(9) Manner and content of natification of benefit determination.

(1) Except as provided in paragraph (g)(2) of this section, the plan administrator shall

provide a clamant with written or dectronic notification of any adverse benefit

determination. Any electronic natification shal comply with the standards imposed by

29 CFR 2520.104b-1(c)(1)(1), (iii), and (iv). The notification shal set forth, in a manner

caculated to be understood by the claimant--

(i) The specific reason or reasons for the adverse determination;

(i) Reference to the specific plan provisons on which the determination is based;

(ii1) A description of any additional materid or information necessary for the claimant to
perfect the clam and an explanation of why such materid or information is necessary;

37 Praintiff suggests that CNA was inconsistent in explaining which “ Qualifier” under the Plan he failed to
satisfy in order to prove disability. Despite the fact that plaintiff fails to develop this argument, the Court notes that
CNA consistently cited the Occupation Qualifier as abasis for denia of the claim. That Qualifier required both an
inability to continuously perform the material and substantial duties of his regular occupation, and that he not be
working for wages in any occupation that heis or could be qualified for. This provision of the Plan was quoted in
both theinitial denid letter, aswell as the appeal denidl letter.

38 Although plaintiff repeatedly cites 29 C.F.R. 2560.503-1(f), the Court agrees with Continental that

plaintiff likely intended to cite 29 C.F.R. 2560.503-1(g), which governs the manner and content of notification of
benefit determinations; whereas subsection (f) only deals with the timing of such notifications.
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(iv) A description of the plan’s review procedures and the time limits gpplicable to such

procedures, including a satement of the clamant’ s right to bring a civil action under

section 502(a) of the Act following an adverse benefit determination on review; . . *°
The authority for this regulation is derived from 29 U.S.C. § 1133, which requires every covered plan
to provide adequate notice to a participant whose clam is denied, setting forth the specific reasons for
denid.®® 1t dso requires the plan to alow such a participant afull and fair review of the decision.*

Haintiff rases this argument for the firgt time in his summary judgment briefs. The pretria order
dates that plantiff only asserts one theory of recovery: that Continental’ s decison to deny him long-
term disability benefits was arbitrary and capricious pursuant to 29 U.S.C. § 1132(a)(1)(B). He has
previoudy asserted no claim for aviolation of section 1133, which provides the authority for the
regulations plaintiff asksthis Court to take judicid notice of. In any event, a plaintiff who alegesa
violation of ERISA’s procedural requirements may not recover againg a plan administrator, but only
has aremedy againg the plan itsdlf.*2

Even if aprivate cause of action was available to plaintiff for aviolation of these regulations,
plantiff failed to assert such an dlegation in the pretrid order. Rule 16(€) of the Federd Rules of Civil
Procedure provides that the pretria order “shal control the subsequent course of action unless modified

by a subsequent order.” “An order entered pursuant to Rule 16(e) supersedes the pleadings and

39 29 C.F.R. 2560.503-1(g)(1).
40 29U.S.C. §1133(2).
41

29U.SC. §1133(2).

a2 Walter v. Int’| Ass'n of Machinists Pension Fund, 949 F.2d 310, 315-16 (10th Cir. 1991); Deversv.
Quivira, Inc., 35 F. Supp. 2d 1282, 1288 n.10 (D. Kan. 1998).
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controls the subsequent course of litigation. . . . ‘the pretrid order measures the dimensions of the
lawsLit, both in the tria court and on apped.’™*® The Court finds that the pretria order does not
describe the acts or omissonsthat give rise to an alegation that defendant failed to follow the
gopropriate procedures in deciding plaintiff’s clam. 1t also does not explain any dlegation of the sort.
Because plaintiff failed to advance this argument in the pretrid order, it is waived.*

Fantiff suggests that Continental improperly falled to advise him of the medica evidence
necessary to “perfect hiscam,” violating the cited regulations. The Court will limit its andyss of this
argument to whether or not this evidence may present a genuine issue of materia fact concerning
whether Continental was arbitrary and capricious. The Tenth Circuit dedlt squardly with thisissuein
Gaither v. Aetna Life Insurance Co.* Inthat case, plaintiff urged that defendant had aduty to
obtain more information about his clam before denying benefits, and that failure to do so was evidence
that defendant acted arbitrarily and capricioudy.*® The court explained that, “ nothing in ERISA
requires plan adminigirators to go fishing for evidence favorable to a clam when it has not been brought

to ther attention that such evidence exists.”*’ However, the court went on to explain that it must not

43 Tyler v. City of Manhattan, 118 F.3d 1400, 1403 (10th Cir. 1997) (quoting Hullman v. Bd. of Trustees, 950
F.2d 665, 668 (10th Cir. 1991) (internal citation omitted)).

4 Chambers . Family Health Plan Corp., 100 F.3d 818, 822 (10th Cir. 1996) (explaining that a general
reference to ERISA violations in the pretrial order isinsufficient to preserve procedural issues for appeal when not
raised in the district court); see, e.g., Devers, 35 F. Supp. 2d at 1288 n.10 (“Asan initial matter, plaintiff failed to assert
in the pretrial order any claim for civil penalties stemming from defendant’ s untimely response. Thus, any cause of
action plaintiff may have had arising out of defendant’s untimely response to his claim for benefits is deemed waived
and the court need not addressit.”).

45 394 F.3d 792 (10th Cir. 2004).

4 1d. at 804.

47 4.
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only look to the minimum requirements under ERISA, but to the terms of the plan itsdf to evduate
whether a decision is arbitrary and capricious.®

Here, plaintiff makes a sweeping clam that defendant violated an ERISA regulation and that
thisis proof of an arbitrary and capricious decison. Plantiff falsto point to any specific language in the
Pan that supportsthisclam. Asaready discussed, the Plan explicitly provides that plantiff must
submit certain types of items as proof of disability. The Plan o provides,

You may be asked to submit proof that You continue to be Disabled
and are continuing to receive Appropriate and Regular Care of a
Doctor. Requests of this nature will only be as often as We fed
reasonably necessary. If so, thiswill be at Your expense and must be
received within 30 days of Our request.

Thelanguage in the Plan is Smilar to defendant’ s plan language in Gaither—it requires the
insurance company to request the necessary information, but requires the clamant to then submit the
requested information. Unlikein Gaither, CNA did request the objective medica evidence from Dr.
Knappenberger that it needed to evauate plaintiff’sclam. On May 12, 2000, Petricia LaBerge, the
nurse case manager handling plaintiff’s case for CNA, faxed Dr. Knappenberger arequest for
information Sating:

['Y]ou have recommended permanent disability/retirement due to al of
his problems; not just his knee surgery. | need dlinicd evidence to
support that, as well as any redtrictions you could recommend. | have
attached a copy of his Job Activity Statement. Pleasereview it,

complete this questionnaire, and fax your responsesto me. Please
attach any supportive clinicd notes.
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Dr. Knappenberger’ s response to this request was signed by Dr. Craig Vosburgh. He attached the
examination notes from plaintiff’s examinations on March 21 and March 31, 2000 that CNA had
aready received.

Therefore, even when information was requested, Dr. Knappenberger failed to provide CNA
with the objective evidence it requested to support his opinion. Even before this request was made, Dr.
Knappenberger falled to provide CNA with information it asked on dam forms. Intheinitid cam
form, he left blank the space where he wasto fill in plaintiff’s physica limitations. In hisMarch 27,
2000 statement to PRC, he did not answer the questions about how plaintiff’ s symptoms affect his job
functions.

In Gaither, the court concluded that the defendant’ s decison was arbitrary and capricious
because it made no attempt to contact a doctor to obtain clarification of an uncontroverted medical
condition. The Stuation in this case is much different, primarily for two reasons. First, CNA did
attempit to acquire additional objective medica evidence and proof of disability on a number of
occasons. Second, CNA based its denid on the fact that, after acquiring al of the objective medica
evidence, there was no support for afinding of disability under the terms of the Plan. The Court finds
that Continentd has shown alack of evidence to support any genuine issue of materid fact on thisissue.
Moreover, plaintiff is unable to point the Court to any evidence that would create a genuine issue of
materid fact ontheissue. Plaintiff does not contend that objective medicd evidence existed that CNA
failed to obtain during the course of itsinvestigation. Instead, plaintiff appears to argue that CNA was
required to outline in its denid the test results or other evidence that would judtify it granting long-term

disability benefits. Thereisno bagsin law for such an assartion. The Court finds that under both
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ERISA and the Plan terms, there is no genuine issue of materid fact that CNA reasonably interpreted
the Plan and supported that decison with substantid evidence.
V. Concluson

The Court finds that, under an arbitrary and capricious standard of review, summary judgment
is gppropriate in favor of the defendant, Continental. Continenta has shown that there is no genuine
issue of materid fact as to whether its interpretation of Plan termsisreasonable. Further, Continental
has shown that there is no genuine issue of materid fact over whether gpplication of the Plan termsto
the plaintiff were supported by more than a scintilla, but less than a preponderance of the evidence.
Due to Continenta’ s inherent conflict of interest, the Court has taken ahard look &t the evidence and
arguments presented during the investigation and determines that it was untainted by the conflict of
interes. Smilarly, plantiff is unable to demondrate upon its motion for summary judgment a genuine
issue of materid fact under the arbitrary and capricious standard, even consdering the lesser deference
that this Court isto attribute to Continental’ s decision.

IT ISTHEREFORE ORDERED BY THE COURT THAT Haintiff’s Mation for
Summary Judgment (Doc. 35) isDENIED and defendant’s Motion for Summary Judgment (Doc. 42)
iISGRANTED.

IT ISSO ORDERED.

Dated this _19™ day of July 2005.

S Julie A. Robinson

Julie A. Robinson
United States Didtrict Judge
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