N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

JACK E. SCHECHTER

Petitioner,

V. CASE NO. 04-3458-SAC

EMVALEE CONOVER, Warden,
et al .,

Respondent s.

VEMORANDUM AND ORDER

This is a petition for wit of habeas corpus, 28 U S.C. 2254,
filed by an inmate of the Wnfield Correctional Facility,
W nfield, Kansas. Petitioner was granted |eave to proceed in
forma pauperis. An order to show cause issued and respondent
filed an Answer and Return, which includes the state court
records. Petitioner did not file a Traverse.

Schechter clains the State of Kansas denied his right to
assi stance of counsel to appeal the denial of his nption to
withdraw his plea, in violation of his due process and equal
protection rights. The facts upon which his claimis based are
as foll ows. Petitioner was originally charged with Unlawfully
Manuf act uri ng Met hanphet am ne, Possessi on of Met hanphet am ne, and
Possession of Drug Paraphernali a. He was convicted in the
District Court of Stevens County, Kansas, after plea negotiations
upon his plea of no contest to an anended charge of possessi on of
nmet hanphetanine with intent to sell within 1000 feet of a school.
The other charges were di sm ssed. He was sentenced on July 1,

2003, to 54 nonths in prison. On April 14, 2003, petitioner



“filed a motion to withdraw his plea on the basis that the
district court failed to establish a factual basis for two
el ements of this offense, nanely the elenent of intent to sel

and the element that the Petitioner was within 1000 feet of a
school.” The district court denied his notion to wi thdraw on May
10, 2004. Petitioner submtted a Mtion to Reconsider and/or
Alter or Anmend on May 24, 2004, which the district court denied
on May 26, 2004. Petitioner “then filed a Notice of Appeal and
Request for Appointnment of Appellate Counsel on June 7, 2004,"

and “attached a notarized forma pauperis affidavit to the Notice

of Appeal.” Petitioner referred to the attachnment to his notice
of appeal as an “affidavit of indigency” in support of his
request for appointnent of appellate counsel. See Notice of

Appeal and Request for Appoi ntment of Appell ate Counsel, Case No.
03-CR-29 (filed June 7, 2004). The district court denied his
request for appellate counsel by order dated July 12, 2004.
Petitioner alleges that as a result his appeal never proceeded.
The order reasoned there is no constitutional right to counsel

i n post-conviction proceedings or notions, citing State v. Nunn,

247 Kan. 576, 584 (Kan. 1990) (A notion for new trial based upon
new y di scovered evidence, filed after sentencing, is “conparable

to the procedure provi ded under K. S. A 60-1507"); see also State

v. Jackson, 255 Kan. 455, 459 (Kan. 1994)(The K.S.A. 60-1507

procedure governing hearings should apply to notions to wthdraw

guilty plea filed after sentencing).



The United States Supreme Court and as well as the Kansas!?
state courts have long held “there is no constitutional right to
counsel at each and every post-conviction proceeding notion.”

See e.d., Nunn, 247 Kan. at 583; Pennsylvania v. Finley, 481 U. S.

551, 555 (1987)(Prisoners do not have a constitutional right to
counsel “when nmount i ng col | ateral attacks upon their

convi ctions”); Col eman  v. Thonpson, 501 U S 722, 725

(1991)(“there is no constitutional right to an attorney in state
post-convi ction proceedi ngs”).

The state district judge cited K. S. A 22-4506(b) governing
when counsel shoul d be appointed in a post-conviction proceeding
as pertinently providing, “If the court finds that the petition
or motion presents substantial questions of |awor triable issues
of fact . . . the court shall . . . appoint counsel . . . .” He

found petitioner had not “raised any question of law or triable

issue of fact” in either his Mtion to Wthdraw the Nolo
Contendere Plea or his Mtion for Reconsi deration. Schecht er
asserts he “appeal ed” this denial by filing a petition for wit

of mandanus on Septenmber 7, 2004, directly in the Kansas Suprene
Court requesting that court to order Judge Smth of the district
court to appoint appellate counsel. The mandanmus action was
summarily denied on October 26, 2004.

I n considering whether appointnment of counsel is required,

notions to withdraw plea after sentencing are conparable to

! Kansas statutes provide for counsdl at pretrial proceedings, at trial, on appeal, and on
K.S.A. 60-1507 motionsif the tria court, after examiningthe meritsof the motion, determinesthat the motion
presents substantial questions of law or trigble issues of fact. Jackson, 255 Kan. at 459, citing State v.
Andrews, 228 Kan. 368, 373-75 (Kan. 1980).




notions for new trial after sentencing and to K. S.A 60-1507
notions. “After sentencing, a state district court may set aside
a conviction and permt the defendant to withdraw his plea to
correct manifest injustice.” K. S. A 2004 Supp. 22-3210(d). A
def endant’ s notion to withdraw his plea is to be treated as a 60-
1507 nmotion. Jackson, 255 Kan. at 458-59. Under Kansas |aw, a
hearing and appointnent of counsel nmay be required for sone
notions to wthdraw a plea of guilty or nolo contendere.
However, as with a notion for new trial after sentencing and a
1507 nmotion, if the nmotion to withdraw a plea fails to raise
substantial questions of law or triable issues of fact requiring
an evidentiary hearing or |egal arguments or briefs, then the
noti on does not constitute a critical stage of the proceedings
and due process does not require appointnent of counsel.

Id. at 460-61. The state court’s finding that petitioner was not
entitled to counsel on appeal of denial of his notion to w thdraw
is not shown to be contrary to prevailing Supreme Court precedent
or a violation of federal or constitutional |aw. In short,
petitioner’s claimhas no legal nerit.

Moreover, it is well-settled that a defendant who know ngly
and voluntarily pleads guilty waives all non-jurisdictional
chal l enges to his conviction. Having pled guilty, a defendant’s
only avenue for challenging his convictionis to claimhe did not
voluntarily or intelligently enter his plea. Petitioner
bar gai ned for dism ssal of two of the original charges and agreed
to anmendnent of the third charge to which he pled guilty.

I nstead of claimng he did not voluntarily or intelligently enter



his plea, he seeks to challenge its factual basis.

It is also well-settled that a state prisoner who fails to
present his clainms to the state courts has either not exhausted
or has waived his clains. Since petitioner failed to properly
perfect his appeal to the KCOA, that court was not allowed to
review the denial of his notion to withdraw on the nerits.
Mor eover, since petitioner failed to obtain a ruling from the
KCOA, he could not appeal to the Kansas Suprenme Court.

In addition, the court finds respondent’s argunent, that
Schecter’s federal petition was not tinely filed, has factual and
| egal support in the record and is not refuted by petitioner. 28
U S. C. 2244(d)(1) provides a one-year statute of Ilimtations
within which state prisoners nust file their federal habeas
petitions. The period runs fromthe date on which petitioner’s
direct appeal from his conviction becanme final. 28 U.S.C
2244(d)(1)A.  Under the statute any time is tolled during which
“a properly filed application for State post-conviction or other
collateral review with respect to the pertinent judgnent or

clainm is pending. 28 U S.C. 2244(d)(2); Duncan v. Wil ker, 533

U.S. 167 (2001).

In order to deternmine the start of the |imtations period,
the court must decide when Schechter’s conviction became final.
Respondents argue it was final on the day petitioner was
sentenced, July 1, 2003. They reason that Kansas |aw
“specifically prohibits a direct appeal from a conviction based
on a plea of guilty or nolo contendere,” citing K S. A 22-

3602(a). However, even if the court assuned petitioner’s



conviction was not final until 10 “business” days after
sentencing, the time in which petitioner could have appeal ed had
he reserved an issue, it would not render his federal action
tinmely. The court assunes the |imtations period started at the
| atest on July 15, 2003.

The limtations period then ran for approximately 273 days
until April 14, 2004, when it was statutorily tolled. On t hat
date, the filing of Schechter’s notion to withdraw his plea,
which was proper and related to his conviction, tolled its
running. This “collateral action” was “pending” until 30 days
after the denial on My 26, 2004, of petitioner’s notion to
reconsider its denial, or until June 25, 2004. Petitioner filed
a notice of appeal to the Kansas appellate court together with a
noti on for appointnment of appellate counsel on June 7, 2004.
However, he failed to follow procedures to perfect his appeal,
namely satisfying the filing fee. Thus, the tolling of the
limtations period continued for only the 30 days in which
petitioner could have tinely appealed to the KCOA. In the
nmeantinme, the district court denied petitioner’s notion for
appoi nt nent of appellate counsel on June 12, 2004. On June 25,
2004, the statute of limtations again commenced running with
around 82 days remai ning and expired around Septenmber 15, 2004.
Schechter’s 2254 petition was not executed until December 3,
2004.

On Septenber 7, 2004, petitioner filed a Petition for Wit
of Mandanus as an original action in the Kansas Suprene Court

seeking an order conpelling the state district judge to appoint



counsel to represent himin appealing the denial of his notion to
withdraw. This action was sunmarily denied on October 26, 2004.
Al t hough petitioner refers to this as an appeal of the denial of
his nmotion for appointnment of counsel, it was not an appea
t hrough proper procedures of either his notion to withdraw or for
appoi nt nent of appellate counsel. Mor ever, as pointed out by
respondents, it was not an “application for State post-conviction
or other collateral revieww th respect to the pertinent judgnment
or clainf since it sought only to conpel the state judge to

appoi nt counsel . See May v. Workman, 339 F.3d 1236, 1237 (10th

Cir. 2003)(nmotions which are not collateral proceedings do not

toll the filing period); see Miore v. Cain, 298 F.3d 361, 366-67

(5th Cir. 2002). For these reasons, the court finds petitioner’s
mandanus petition to the state suprene court was not a “properly
filed application” and therefore did not toll the statute of
limtations. It follows that thelimtations periodinthis case
expired before petitioner filed his federal petition.

Petitioner filed noresponse to respondents’ all egati ons that
this action was not tinely. Thus, he has presented no
“extraordinary circunstances” beyond his control which would
justify equitable tolling of the Iimtations period. The court
finds no indication in the record of such circunstances.

The court concludes that petitioner’s claim is wthout
factual or legal nerit, and that he has not refuted the
untimeliness of his federal petition.

I T I'S THEREFORE BY THE COURT ORDERED that this action is

di sm ssed and all relief denied.



IT 1S SO ORDERED.

Dated this 26th day of My, 2005, at Topeka, Kansas.

s/ Sam A. Crow
U S. Senior District Judge




