IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

Rl CARDO K. GONZALES,
Petiti oner,
V. CASE NO. 04-3453- RDR

THE JUDGE ADVOCATE GENERAL OF
THE UNI TED STATES,

Respondent .

ORDER

Petitioner, a prisoner incarcerated in the United States
Di sci plinary Barracks in Fort Leavenworth, Kansas, proceeds pro
se on a supplenented petition for wit of habeas corpus under 28
U.S.C. 2241. By an order dated Decenmber 29, 2004, the court
di sm ssed the petition w thout prejudice.

In response, petitioner filed a notion for reconsideration
(Doc. 8), indicating the court erroneously considered a mlitary
court opinion attached to petitioner’s habeas application as an
opi nion entered in petitioner’s mlitary appeal. Petitioner also
filed a notice of appeal from the final order and judgment
entered in this case on Decenber 29, 2004. On April 4, 2005, the
Tenth Circuit Court of Appeals dism ssed the appeal as untinely
filed, and on April 21, 2005, denied petitioner’s request for
reheari ng.

Having reviewed the record, the court finds nerit in

petitioner’s allegation of error in the Decenber 29, 2004, order



entered by this court. In dismssing petitioner’s 2241
application as premature, the court cited a decision by the
United States Arnmy Court of Crim nal Appeals wherein that court
found all material submtted in a clenency petition had not been
consi dered, set aside the action of the convening authority, and
returned the matter to the Judge Advocate General for a new post-
trial recomendation and action by the same or a different
conveni ng authority. However, that cited decision was entered in

United States v. DeBiase,! and not in petitioner’s mlitary

appel |l ate proceeding. Petitioner attached the DeBi ase deci sion
as support for his argunent that he was entitled to simlar
relief.

However, notwi thstanding this error in the court’s reading
of the record, the court remains convinced that petitioner has
denonstrated no persuasive or conpelling reason for this courts’
intervention in the mlitary court’s review of petitioner’s
al l egations of error. The mlitary courts are fully capabl e of
determ ning, as in DeBiase, whether to send an action back for a
new post-trial recommendation by a convening authority. Its
decision not to do so in petitioner’s case provides no basis for
granting petitioner relief under 28 U S. C. 2241.

Accordingly, the order entered on December 29, 2004, is

hereby nodified to correct the error identified by petitioner and

1See Mermorandum and Order entered July 23, 2004 in United

States v. DeBiase, Arny Court of Crim nal Appeals, Case No. Arny
20020095.




recogni zed herein by the court, but petitioner’s notion for
reconsideration is otherw se denied because no nodification of
the court’s dism ssal of the petition w thout prejudice, or of
the denial of all relief requested by petitioner, is warranted.

IT 1S THEREFORE ORDERED that petitioner’s notion for
reconsi deration (Doc. 8) is denied. Petitioner’s notion for
review (Doc. 10) is denied as noot.

DATED: This 20th day of June 2005, at Topeka, Kansas.

s/ Richard D. Rogers
Rl CHARD D. ROGERS
United States District Judge




