INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
CHRISTOPHER THOMPSON,
Plaintiff,
V. Case No. 04-3417-JWL
BRANDON GAINES,

Defendant.

MEMORANDUM AND ORDER
Fantff Christopher Thompson, an inmate confined at the EI Dorado Correctional
Facility in El Dorado, Kansas, who is proceeding pro se, filed this lawvsuit under 42 U.S.C. §
1983 agang corrections officer Brandon Ganes alleging that Officer Gaines used excessve
force to redran him in violaion of his Eighth Amendment right to be free from crud and
unusud punishment. The matter is presently before the court on Officer Gaines Motion for

Summary Judgment (doc. #33).! Therein, Officer Gaines contends that he is entitled to

! The court will deny Officer Gaines Motion to Strike or For Leave of Court to Submit
Supplementd Briefing (doc. #45). Mr. Thompson's filing, which is syled as a “Supplement”
on the court’s docket sheet (doc. #44) actudly is in the nature of a surreply. This court’s loca
rules dlow for the filing of a motion accompanied by a brief or memorandum, a response in
opposition to the motion, and a reply memorandum. See D. Kan. Rue 7.1. There is no
provison in the locd rules for filing a surreply and, consequently, the filing of a surreply
ordinarily would not be permitted without leave of court and leave of court was neither sought
nor granted here.  Nonetheless, the court has consdered the contents of the Supplement
because, fird, the court is mindful of Mr. Thompson's datus as a pro se litigant and therefore
will afford hm some degree of lditude with respect to the court's procedura rules and,
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qudified immunity for his actions and dso that he is entitted to summary judgment because
the record reflects tha he did not violale Mr. Thompson's Eighth Amendment rights as a
meatter of law. As explained below, the court must view the evidence in the light most favorable
to Mr. Thompson at this procedura juncture and, viewed as such, Officer Gaines is not entitled

to summary judgment. Accordingly, his motion is denied.

STATEMENT OF MATERIAL FACTS
The incident that is the subject of this lawsuit occurred the morning of May 27, 2004,
while Officer Gaines was leading Mr. Thompson out the prison yard. It is uncontroverted that
while the two were waiting in the sdly port? leading into the prison yard, Mr. Thompson made
a move away from Officer Gaines, and Officer Gaines pulled Mr. Thompson back toward him
and used force to regtrain him. The parties disagree consderably over the judtification for Mr.
Thompson's movement away from Officer Gaines and the nature and degree of force used by

Officer Gainesto restrain him.

second, the court finds the contents of the Supplement to be immaterid in the sense that it
does not sway the court's determination of whether Officer Gaines is entitted to summary
judgment.

For this same reason, the court dso denies Officer Gaines request for leave to submit
supplementa  briefing in response to Mr. Thompson's Supplement. Because the issues raised
in the Supplement are immaeid to the court’'s resolution of Officer Gaines moation for
summary judgment, dlowing further briefing which belabors this point would not further the
just, speedy, and inexpensive determination of this matter.

2 A “dly port” is “a large gate or passage in a fortified place” Webster's Third New
Int’'| Dictionary 2004 (unabridged ed. 1986).




In reviewing the conflicting evidence on this issue, the court is mindful of the weight
it must give to the parties respective sources of evidence. Officer Gaines motion is based
largdy on the facts set out in the report filed pursuant to Martinez v. Aaron, 570 F.2d 317
(10th Cir. 1978). A Martinez report may be treated as an dfidavit for purposes of summary
judgment, but “the court is not authorized to accept the factual findings of the prison
investigation when the plantff has presented conflicting evidence” Green v. Branson, 108
F.3d 1296, 1302 (10th Cir. 1997) (emphass and quotation omitted); Hayes v. Marriott, 70
F.3d 1144, 1146 (10th Cir. 1995). A pro s prisoner’s complaint, if verified, meaning sworn
and made under pendty of perjury, is amilarly treated as an affidavit and, like a Martinez
report, may be used as evidence at the summary judgment stage. Green, 108 F.3d at 1302.
Here, the facts set forth in the Martinez report conflict in severd maerial respects with the
dlegaions set forth in Mr. Thompson's verified complaint and the declaration he submitted
in response to Officer Gaines motion for summary judgment, as wel as the affidavits of two
other inmates. The court will sat forth the evidence presented by each of the parties in order
to provide context to ther arguments. But, of course, according to the well established
standard for resolving a motion for summary judgment the court ultimatey will view the facts
in the light most favorable to Mr. Thompson.

1. Officer Gaines Version of Events

The inddent between Mr. Thompson and Officer Gaines occurred while Officer Gaines

was escorting Mr. Thompson to the exercise yard at approximatey 6:49 am. the morning of

May 27, 2004. The two were ganding in the sdly port waiting to go to the yard. Mr.
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Thompson was restrained with hinge cuffs and Officer Gaines was usng his right hand to hold
on to the restraint chain on Mr. Thompson's backsde. About a minute later the sdly port door
opened and two corrections officers were wating to escort Mr. Thompson to the yard. Officer
Gaines kept hold of the restraint chain as he gave the redraint key to one of the officers in the
yard escort team. At that time, Mr. Thompson attempted to go out to the saly port door and
to the right, but the door to the recreational yard was to the left. Mr. Thompson stopped
waking when Officer Gaines right arm became fuly extended. One of the escort team
members was trying to give Officer Gaines a st of redraints, while Officer Gaines was
preparing to let this escort team member take control of Mr. Thompson. Officer Gaines began
to pul Mr. Thompson back; Mr. Thompson resisted and became confrontationa.  Mr.
Thompson jerked, trying to break Officer Gaines grip on the restrant chan. Officer Gaines
then pulled back on the redraint chan, pulling Mr. Thompson over Officer Gaines et leg and
tripping him.  Mr. Thompson was then placed on the floor. Once Mr. Thompson was on the
floor, Officer Gaines used his left am to secure Mr. Thompson's upper body and his right arm
to secure Mr. Thompson's lower body. Mr. Thompson attempted to roll around and bite
Officer Gaines It am. Mr. Thompson was able to place his teeth on Officer Gaines arm,
just above the wrist® At this point, Officer Gaines used his right fist to strike Mr. Thompson

once in the somach. As a result of the blow, Mr. Thompson lost his grip on Officer Gaines

3 Mr. Thompson later received a disciplinary report for battery for hiting Officer
Gaines.




left am. The escort team members then asssted in securing Mr. Thompson.  Mr. Thompson
was rolled over onto his ssomach and Officer Gaines placed leg irons on him.

At the end of the sruggle, corrections officers noticed that, a& some point, Mr.
Thompson had dipped both of his ams out of the restraints. Officer Gaines was relieved by
another corrections officer who assisted the escort team members in escorting Mr. Thompson
to the shower. At 7:20 am. tha morning, Mr. Thompson received medical attention. The
nurse noted an abrason across his left shoulder blade and several supeficid lacerations on
both wrists and forearms. She indicated that no medical trestment was needed at that time,

Officer Gaines contends that Mr. Thompson is a vident inmate.  In support of this
contention, he points out that Mr. Thompson's initid convictions were for aggravated sexud
battery and battery againg a youth center officer. He had eight* disciplinary reports, two of
which were for battery for an incident that occurred on May 10, 2003 (for which he was later
convicted of committing a battery agangt a correctiond officer), and two of which were for
disobeying orders.

As is explaned bdow, Mr. Thompson's asserted judtification for veering the opposte
direction after exiting the cellhouse door to the sdly port was that he was dropping a letter in

the mal. But, Officer Gaines points out that cellhouse rules a El Dorado do not permit

4 Officer Gaines states that Mr. Thompson had deven disciplinary reports, but only
eight of those disciplinary reports pertained to incidents that occurred before the May 27,
2004, incdent which is the subject of this lawsuit. As such, the last three disciplinary reports
are not pertinent to the issue of whether Officer Gaines use of force was excessve on May
27, 2004.




inmates to deposit mal on the way to the exercise yard. Rather, they state that inmates are to
wak directly from ther cdl to the yard. Mall is not on the lig of items authorized for use in
the exercise yard. Cdlhouse rules date that outgoing mail is to be turned into officers before
7:00 p.m. and mail is then placed in the celhouse mailbox located in the sdly port.

2. Mr. Thompson’'sVersion of Events

Mr. Thompson's veified complaint explains that he carried a letter to deposit in the
mal en route to the yard. In fact, before Officer Gaines escorted Mr. Thompson to the yard,
he pat-searched Mr. Thompson and raised no objection to the letter Mr. Thompson was
carying in his hand. On the way to the yard, Mr. Thompson was complaining about the way he
had been mistreated, expressng the injudice of the sysem. Once the cellhouse door to the
«ly port opened, Officer Ganes dlowed Mr. Thompson to wak toward the mailbox to
depogt the letter while Officer Gaines sood behind him, holding his waist redraining chain.
The sdly port door opened and two corrections officers entered the saly port to escort Mr.
Thompson to the yard.

All of a sudden, Officer Gaines “forcefully yanked/pulled” Mr. Thompson's waist chain,
causng Mr. Thompson to turn around so that he was in a faceto-face confrontation with
Officer Gaines. Officer Gaines then struck Mr. Thompson in the jaw with his closed fid. He
continued to strike Mr. Thompson on his collarbone and shoulder. He dammed his knee into
Mr. Thompson's back, knocking Mr. Thompson to the floor of the sdly port. During this
“melee” Mr. Thompson's hands were pulled out of the handcuffs by virtue of the force of

Officer Ganes pulling, yanking, damming, and driking Mr. Thompson. Once Mr. Thompson




was on the floor, Officer Ganes used his €t arm to secure Mr. Thompson's upper body and
his right arm to secure Mr. Thompson's lower body. Officer Gaines placed leg irons on Mr.
Thompson.  Several other corrections officers then escorted Mr. Thompson to the shower.
Mr. Thompson states that, contrary to the dfidavits contained in the Martinez report, he did
not resst or threaten the corrections officers or break any prison rules. Rather, he lad on the
floor and tried to protect his face from Officer Gaines blows.

Mr. Thompson contends that the injuries he sustained have caused him “severe pan
during and after [the] incident.” He recelved medicd care for scratches on both hands,
abrasons to the upper left back, bruised and sore left collar bone, didocation to the lower back
midsection, headaches, blurriness, and severe pan.

Mr. Thompson submitted a notarized dfidavit from another inmate, Randy Butler, who
witnessed the incidet. Mr. Butler’s affidavit essentidly corroborates Mr. Thompson's version
of events It dates that when Officer Gaines brought Mr. Thompson out of his cdl Officer
Gaines patted him down and Mr. Thompson held up something that looked like a letter. While
the two were waking, they were “aguing pretty loud about how the system works agang
inmates and such.” The two were standing near the cellhouse door. When Mr. Thompson
moved to place his letter in the mailbox, Officer Gaines “yanked him rea hard back in the
door,” spun him around, hit him in the face, pulled him to the floor, hit him around the stomach
area, dammed him on his somach, and jumped with his knee in Mr. Thompson's back. Mr.
Butler's afidavit states that he started ydling that the trestment of Mr. Thompson was wrong

because he has “turned in mall on the way to the yard and has] never got in trouble” As Mr.




Thompson was being pulled away, Mr. Butler noticed blood on his hands and shirt. Mr.
Thompson aso has presented a notarized affidavit from James Lee Ligter, another inmate who
witnessed the incident. His rendition of events is largely identical in content to the events as
st forth in Mr. Butler' s effidavit.
3. The Current Motion

Based on this factud background, Mr. Thompson contends that Officer Gaines use of
excessve force violated his Eighth Amendment rights — Officer Gaines now moves for
summay judgment on two grounds (1) that Officer Ganes is entitted to qudified immunity,
and (2) tha Officer Gaines use of force did not violae Mr. Thompson's Eighth Amendment
rights as a matter of law. The overdl thrust of Officer Gaines motion is that his actions were

not malicious and sadidtic, but rather were reasonable in light of the circumstances.

SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate if the moving paty demondrates that there is “no
genuine issue as to any materid fact” and that it is “entitled to a judgment as a matter of law.”
Fed. R. Civ. P. 56(c). In applying this standard, the court views the evidence and al reasonable
inferences therefrom in the ligt most favorable to the nonmoving party. Spaulding v. United
Transp. Union, 279 F.3d 901, 904 (10th Cir. 2002). A fact is “materid” if, under the
gpplicable subgtantive law, it is “essentid to the proper dispostion of the cdam.” Wright ex
rel. Trust Co. v. Abbott Labs., Inc., 259 F.3d 1226, 1231-32 (10th Cir. 2001) (cting Adler

v. Wal-Mart Stores, Inc., 144 F.3d 664, 670 (10th Cir. 1998)). An issue of fact is “genuing”’
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if “there is suffident evidence on each sde so that a rationd trier of fact could resolve the
issue ether way.” Adler, 144 F.3d a 670 (cting Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986)).

The moving party bears the initid burden of demondrating an absence of a genuine issue
of materid fact and entittement to judgment as a matter of law. Spaulding, 279 F.3d a 904
(dting Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986)). In attempting to meet that
standard, a movant that does not bear the ultimate burden of persuasion at trid need not negate
the other party’s dam; rather, the movant need smply point out to the court a lack of evidence
for the other party on an essentid edement of that party’s dam. Adams v. Am. Guar. & Liab.
Ins. Co., 233 F.3d 1242, 1246 (10th Cir. 2000) (citing Adler, 144 F.3d at 671).

Once the movant has met this initid burden, the burden shifts to the nonmoving party
to “sat forth specific facts showing that there is a genuine issue for trid.” Spaulding, 279
F.3d a 904 (dting Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587
(1986)); see also Anderson, 477 U.S. at 256; Celotex, 477 U.S. at 324. The nonmoving party
may not amply rest upon its pleadings to stidy its burden. Anderson, 477 U.S. at 256; Eck
v. Parke, Davis & Co., 256 F.3d 1013, 1017 (10th Cir. 2001). Rather, the nonmoving party
mugt “set forth soedific facts that would be admissble in evidence in the event of trid from
which a rationd trier of fact could find for the nonmovant.” Mitchell v. City of Moore, 218
F.3d 1190, 1197-98 (10th Cir. 2000) (quoting Adler, 144 F.3d at 671). To accomplish this
the facts “mugt be identified by reference to an affidavit, a depodition transcript, or a specific

exhibit incorporated therein.” Adams, 233 F.3d at 1246.
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Hndly, the court notes that summary judgment is not a “disfavored procedurd
shortcut”; rather, it is an important procedure “designed ‘to secure the just, speedy and
inexpensve determination of every action.”” Celotex, 477 U.S. a 327 (quoting Fed. R. Civ.

P. 1).

ANALYSIS

For the reasons explaned below, the court finds that Officer Gaines is not entitled to
summay judgment. As to his dam of qudified immunity, the court must view the facts in the
light most favorable to Mr. Thompson. Viewed as such, the verson of events presented by Mr.
Thompson show that Officer Gaines used unconditutiondly excessive force and, furthermore,
that the right to be free from the use of such excessve force was clealy established at the
time of the incident. Officer Ganes therefore is not entitted to qudified immunity a this
procedural juncture. Subsumed in this andyss is the court's finding that Mr. Thompson has
rased a gewuine isue of maerid fact concerning whether Officer Gaines subjected Mr.
Thompson to the use of excessve forcein violation of his Eighth Amendment rights.

A. Officer Gaines Claim of Qualified | mmunity

Qudified immunity protects government offidds performing discretionary  functions
from individud ligblity under 42 U.S.C. 8§ 1983 unless their conduct violates “clearly
established datutory or congtitutiona rights of which a reasonable person would have known.”
Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). The purpose of qudified immunity is to

evade excessve disuption of governmentd functions and to dispose of frivolous dams in the
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ealy stages of litigaion. Saucier v. Katz, 533 U.S. 194, 201 (2001). Qudified immunity
protects dl but the plainly incompetent or those who knowingly violate the law. Phillips v.
James, 422 F.3d 1075, 1080 (10th Cir. 2005). In the excessve force context, the quaified
immunity defense protects officers from “reasonable mistakes as to the legdity of ther
actions” Saucier, 533 U.S. at 206.

When a defendant raises a qudified immunity defense on a motion for summary
judgment, the plantiff must overcome a heavy two-part burden: (1) the plantff must establish
that the facts dleged, taken in the lignt most favorable to the plaintiff, show the officer's
conduct violated a conditutiond right and, if so, (2) the plantiff must demondrate that the
nght was cdearly esablished at the time of the officer’s alegedly unlawful actions. Blossom
v. Yarbrough, 429 F.3d 963, 967 (10th Cir. 2005) (citing Saucier, 533 U.S. at 201); Phillips,
422 F.3d at 1080 (same).

1. Congtitutional Violation

The Eighth Amendment is the proper vehide for evduatiing excessve force dams
invalving prisoners.  Smith v. Cochran, 339 F.3d 1205, 1210 n.2 (10th Cir. 2003). The Eighth
Amendment prohibits the infliction of crue and unusud punishment. U.S. Congt. amend. VIII.
Jl offidds use of excessve force violaes a prisoner's Eighth Amendment rights when the
prisoner is subjected to the unnecessary and wanton infliction of pain. Hudson v. McMillian,
503 U.S. 1, 5 (1992); Whitley v. Albers, 475 U.S. 312, 319 (1986); Cochran, 339 F.3d at
1212. To succeed on Mr. Thompson's excessve force clam, he must show (1) that the

dleged wrongdoing was objectivdly hamful enough to be unconditutiond; and (2) that Officer
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Ganes acted with a suffidently culpable state of mind. Norton v. City of Marietta, 432 F.3d
1145, 1154 (10th Cir. 2005); Cochran, 339 F.3d at 1212.

The objective component is “contextua and responsive to contemporary standards of
decency.” Hudson, 503 U.S. a 8 (quotation omitted); Norton, 432 F.3d at 1154. The extent
of injury is relevant, dthough the absence of serious injury does not end the inquiry. Hudson,
503 U.S. at 7; Northington v. Jackson, 973 F.2d 1518, 1524 (10th Cir. 1992). The court may
a0 evduate the need for the gpplication of force, the reationship between the need for force
and the amount of force used, the threat reasonably percelved by the responsible officias, and
avy efforts made to temper the severity of a forceful response. Hudson, 503 U.S. a 7,
Northington, 973 F.2d a 1524. Here, viewing the facts in the light most favorable to Mr.
Thompson, it appears that Officer Gaines unnecessarily and wantonly inflicted pain on him.
Mr. Thompson suffered numerous, dbat perhaps minor rather than serious, injuries. Most
obvioudy, though, there was no need for the gpplication of force. Mr. Thompson was
harmlesdy dropping a letter in the mail—a letter which, according to the evidence submitted
by Mr. Thompson, Officer Gaines knew he was carrying on the way to the yard. Thus, Mr.
Thompson was doing nothing more than dropping a letter in the mal when Officer Gaines
intiated the assault. And, Mr. Thompson was handcuffed and wrapped in a restraint chain,
presumably posing little risk of harm. Meanwhile, Officer Ganes hit Mr. Thompson in the
face and around the collarbone and stomach areas and jumped with his knee in Mr. Thompson's
back. The dleged besting did not involve the de minimis use of force, see Hudson, 503 U.S.

a 9-10 (Eighth Amendment prohibition on crud and unusud punishment generdly excludes
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from conditutiona recognition de minmis uses of physcd force), and it was unprovoked, see
id. a 4-12 (summary judgment was improper where guards, for no gpparently valid reason, besat
inmate who was handcuffed and shackled); see also Smith v. Mensinger, 293 F.3d 641, 650
(3d Cir. 2002) (reversng the didrict court’'s grant of summary judgment because materia
issues of fact exised as to whether certain prison employees participated in purportedly
unprovoked besting of an inmate). Given the complete absence of the need for any use of
force to mantan order in the prison, then, the amount of force that Officer Gaines used was
excessve, unwarranted, and wanton.

Officer Gaines nonetheless focuses on severd aspects of the incident in arguing that
he is entitted to summary judgment. First, he points out that the documents presented in the
Martinez report evidence that Mr. Thompson bit Officer Gaines. But, the court cannot
condgder this assertion because it must congtrue the evidence in the light most favorable to Mr.
Thompson.  Officer Gaines dlegation in this respect is contradicted by the record, in which
Mr. Thompson affirmatively states that he “did not resst or threasten the correctiond officers
in any fashion or break any prison rules. Rather | laid on the floor and tried to protect my face
from defendant Gaines [dc] blows” Therefore, the court must infer from the record a this
procedural juncture that Mr. Thompson in fact did not bite Officer Gaines. Second, Officer
Gaines points out that Mr. Thompson violated written cellhouse rules by taking mal with him
to drop off on the way to the yard. Agan, viewing the evidence in the light most favorable to

Mr. Thompson, it cetanly can be inferred from the evidence that these written rules generdly
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were not enforced and, in fact, that inmates routindy deposited mail on their way to the yard.

Officer Ganes also atempts to focus on the fact that he needed to subdue Mr.
Thompson because Mr. Thompson was a violent inmate. Certainly, the threat reasonably
perceived by Officer Ganes is relevant to the issue of whether his response to the Stuation
was objectively reasonable under contemporary standards of decency. But, the evidentiary
record presented by Officer Ganes does not condusvey edablish the nature of Mr.
Thompson's dlegedly violent tendencies or his known reputation as a violent inmate.  The
evidence reflects that Mr. Thompson was imprisoned for sexud battery and battery on a
corrections officer, the detalls of which are unknown, and that he was involved in a battery
incdent within the prison gpproximately a year prior to the incident with Officer Gaines, again,
the detalls of which are unknown. Additiondly, the record certainly does not reflect the extent
to which Officer Gaines or any of the other corrections officers involved in the incident knew
that Mr. Thompson was an arguably violent inmate or the extent to which they had encountered
difficulties with him in the past. In short, the record smply does not support the notion that
Officer Gaines knew that Mr. Thompson had such violent propendities that he posed a
gonificant risk to digupting the maintenance and order of the prison smply by veering the
opposite direction to drop aletter in the malil.

Tuming to the subjective dement of an excessve force clam, this turns on “whether
force was gpplied in a good-faith effort to mantan or restore discipling, or malicioudy and

sadigticdly to cause harm.” Hudson, 503 U.S. at 7; accord Norton, 432 F.3d a 1154. Agan,
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viewing the evidence in the light most favorable to Mr. Thompson, the use of force was
entirdy unprovoked and unwarranted. Viewed as such, Officer Gaines actions did not serve
any vdid penologicd purpose. “Where no legitimate penologicd purpose can be inferred from
a prison employee's dleged conduct . . . , the conduct itsdf congtitutes sufficient evidence that
force was used mdidoudy and sdigticdly for the very purpose of causng harm.” DeSpain
v. Uphoff, 264 F.3d 965, 978 (10th Cir. 2001) (quotations omitted); see also Purkey v.
Green, 28 Fed. Appx. 736, 744 (10th Cir. 2001) (where prison guard’'s attack on inmate was
unprovoked and unnecessary, tha gave rise to an inference that it was mdicioudy and
sadigtically intended to cause harm).® Accordingly, the facts as asserted by Mr. Thompson aso
satisfy the subjective prong of an excessve force clam.

2. Clearly Egtablished Right

The court next tuns to the issue of whether Mr. Thompson has met his burden of
showing that the violation of his Eighth Amendment right was clearly established a the time
of the incident. The law is consdered to be clearly edtablished for quaified immunity
purposes “when a Supreme Court or Tenth Circuit decison is on point, or if the clearly
established weight of authority from other courts shows tha the right must be as plantiff
mantans” Harman v. Pollock, 446 F.3d 1069, 1077 (10th Cir. 2006); accord Trask v.
Franco, 446 F.3d 1036, 1043 (10th Cir. 2006). “[T]he contours of the right must be

auffidently clear that a reasonable officid would understand that what he [or she] is doing

® The court cites this unpublished Tenth Circuit case for its persuasive vaue on a
materid issue.
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violates that right” Harman, 446 F.3d a 1077 (quotation omitted). It is not necessary that
“the very action in quesion has previoudy been hdd unlawful,” but the unlawfulness of the
action must be gpparent in light of pre-exiging law. 1d. (same).

In this case, the court has no difficulty concluding that the law was clearly established
that Mr. Thompson had a condtitutiona right to be free from the type and degree of force that
he dams Officer Ganes gpplied the moming of the incident. The Supreme Court’s decison
in Hudson, 503 U.S. a 1, is on point. The plaintiff in Hudson was an inmate at a state
penitentiary.  Id. a 4. Corrections officers placed him in handcuffs and shackles, then walked
hm to another area of the jal. 1d. The prisoner clamed that, on the way there, the defendant
corrections officer punched hm in the mouth, eyes, chest, and somach. 1d. The Supreme
Court hdd that these facts stated an Eighth Amendment excessve force dam and regected the
agument that the dam was untenable smply because the inmat€'s injuries (bruises, sweling,
loosened teeth, and a cracked denta plate) were minor. Id. a 10. Likewise, here, Mr.
Thompson dlegedy sustained rddivdy minor injuries from an dlegedly unprovoked attack
while he was in redraints being walked through the prison. A reasonable officid, then, would
have understood that these actions were unlawful given the pre-exiging law on this isue
Accordingly, Officer Gainesis not entitled to qudified immunity for his actions.

B. Genuine lssue of M aterial Fact

In addition to Officer Ganes dam of qudified immunity, he raises the separate but
highly related argument that he is entitled to summary judgment because Mr. Thompson has

faled to rase a genuine issue of materid fact that Officer Gaines used uncongtitutiondly
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excessve force. For reasons dready explained previoudy, the court finds this argument to be
without merit. Certainly, a rationd trier of fact could conclude that Officer Gaines use of
force was imminently reasonable. But, viewing the evidence in the light most favorable to Mr.
Thompson, as the court mugst at this procedural juncture, a rationd trier of fact dso could
conclude that Officer Gaines inflicted pain on Mr. Thompson unnecessarily and wantonly.  See,
e.g., Green v. Branson, 108 F.3d 1296, 1301-02 (10th Cir. 1997) (factud record presented
by inmae in response to motion for summary judgment presented issues of fact because a
rationd jury could find that the defendant correctiond officers inflicted serious injury on the
plantff prisoner which the plaintiff did not provoke); Mitchell v. Maynard, 80 F.3d 1433
(10th Cir. 1996) (finding a reasonable jury could conclude tha the guards behavior fell into
the category of mdidous and sadistic because the guards beat him while shouting racid
epithets after he had aready fdlen to the ground and was restrained, dthough affirming
dismissd based upon prisoner’s inability to identify the prison guards); Lowe v. Sockey, 36
Fed. Appx. 353, 357-58, 2002 WL 491731, a *4 (10th Cir. 2002) (finding whether
correctiona offidds used excessve force was a disputed issue of materia fact given pro se
prisoner’s datements that officids darted a struggle with him, struck and beat him while he
was restrained on the floor, beat hm again before taking him to lock up, and roughed him up
while he was beng hdd by an officer). Accordingly, genuine issues of material fact preclude

summary judgment on Mr. Thompson's claim.
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IT IS THEREFORE ORDERED BY THE COURT tha Defendant's Motion for

Summary Judgment (doc. 33) is denied.

IT IS FURTHER ORDERED THAT the court hereby vacates the duly 11, 2006, trid
sdting of this case.  The court rerefers this case to the magidtrate judge to appoint counse
to represent Mr. Thompson for the limited purposes of engaging in dterndive dispute
resolution and, if unsuccessful, taking this case to trid as it currently stands without reopening
discovery. There shdl be no further pretrid motion practice in this case except for motions

inlimine and other smilar motions necessary to prepare this case for trid.

IT 1SSO ORDERED this 13th day of June, 2006.

g/ John W. Lungstrum
John W. Lungstrum
United States Digtrict Judge
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