IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

MARVI N DONNELL KELLEY,
Petitioner,

V. CASE NO. 04-3397- RDR

E.J. GALLEGOS,
Respondent .

VEMORANDUM AND ORDER

This petition for wit of habeas corpus, 28 U S.C. 2241, was
filed by an inmte of the United States Penitentiary,
Leavenworth, Kansas (USPL). Petitioner Kelley is serving a
federal sentence of 175 nonths i nposed! i n Novenber, 1996 upon his
convictions in the United States District Court for the Southern
District of Georgia for bank robbery and use of firearnmns.
Petitioner challenges the calculation of his good conduct tine
(GCT) by the Bureau of Prisons (BOP). For the foll ow ng reasons,

the court finds petitioner’s claimis without nmerit.

CLAL M

In his habeas Petition, Kelley asserts his due process and
equal protection rights are violated by the BOP’s failure to
award hi m54 days good tinme credit for each year of his 175-nonth

sentence. He clainms entitlement to this credit under the “plain

L Petitioner’ s offense was committed on December 4, 1995.



| anguage” of 18 U. S.C. 3624(b). An Order to Show Cause issued,
respondent filed an Answer and Return, and petitioner filed a

Traverse along with a Mdtion for Appointnment of Counsel (Doc. 9).

EXHAUSTI ON OF ADM NI NSTRATI VE REMEDI ES

In June 2004 Kelley submtted an “Informal Attenpt to
Resol ve” asserting his GCT had been mi scal cul ated. He cl ai ned he
was statutorily entitled to GCT for 15% of his inposed sentence
of 14 years and 7 nonths, and thus should be projected to serve
12 years and 1 nonth. He noted 35 days had been “taken by the
DHO,” and with that fact calculated in, his projected rel ease
date should be July 4, 20082 Petitioner then filed an inmate
request for admnistrative renmedy asserting he was entitled to
have his GCT cal cul ated with reference to his full sentence. The
warden denied the request, citing 18 U S.C. 3624(b), a BOP
regul ati on, and policy statenment, which he expl ained “interpreted
section 3624(b) to permt the Bureau to award GCT only for tine
actually served rather than on the time inposed.” Kel | ey

appeal ed to the BOP regi onal and central offices® without success.

2 The Fifth Circuit dismissed asmilar daimfor lack of subject matter jurisdictionfinding it was
not ripe because the projected release date was not until 2012, so that the nature of the claim was too
speculaive and “temporaly distant.” Sample v. Morrison, 406 F.3d 310, 312 (5™ Cir. 2005).

3 The BOP Centra Office responded:

.... Theinterpretationof (section) 3624(b) by the Bureau is contained in 28 CFR 523.20,
which provides that “an inmate earns 54 days credit toward service of sentence (good
conduct time credit) for each year served. Thisamount is prorated when the time served
by the inmate for the sentence during the year is less than a full year.” The method of
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Petitioner has fully exhausted his adm nistrative renedies.

PENDI NG MOTI ON

The court has consi dered petitioner’s Mdtion for Appoi nt nent
of Counsel. Therein, petitioner requests an evidentiary hearing
and counsel to secure affidavits fromand subpoenas for Senator
Bi den and other nenbers of Congress and for assistance in
securing docunments and materials to support his clains.
Petitioner does not explain why counsel is required to obtain an
affidavit, documents or subpoena. Nor does he specify what
additional materials an attorney could acquire that m ght prove
his claim The court finds that the material facts of
petitioner’s case are not in dispute, and that the question
presented in this action is one of statutory interpretation. The
| egal arguments upon which petitioner’s claimis based have been
presented by federal inmates across the country and di scussed by
various federal district and appellate courts. The court
concludes that the appointment of counsel and an evidentiary

hearing are not warranted. Accordingly, petitioner’s Mtion for

cdculation is set forth in Program Statement 5880.28, Sentence Computation Manudl
CCCA, pgs. 1-40and 1-41: “54 days of GCT may be earned for each full year served on
a sentence in excess of one year, with the GCT being prorated for the last partid year.”
BOP interprets the statute to require deduction of the time served (one year) and good
conduct time earned (up to 54 days) off your sentence at the end of the actua service of
each year. Good time is awarded proportiondly based on actua time served in the last
partid year. . . .




Appoi nt ment of Counsel shall be deni ed.

LEGAL STANDARDS

The version of the federal prisoner good tine statute, 18

U.S.C. 3624(b), applicable to petitioner provides in relevant

part:
(b) Credit toward service of sentence for satisfactory
behavi or. - -
(1) . . . [A] prisoner who is serving a term of

i mprisonment of nore than 1 year, other than a term of
i mprisonment for [life], may receive credit toward the
service of the prisoner’s sentence, beyond the tinme
served, of up to 54 days, at the end of each year of
the prisoner’s term of inprisonnent, beginning at the
end of the first vyear of the term subject to
determ nation by the Bureau of Prisons that, during
that vyear, the prisoner has displayed exenplary
conpliance wth such institutional di sciplinary
regulations . . . . Credit for the l|ast year or
portion of a year of the termof inprisonnment shall be
prorated and credited within the | ast six weeks of the
sent ence.

18 U S. C 3624(b) (adopted by Congress as part of t he
Conprehensive Crinme Control Act of 1984, effective Nov. 1, 1987;
and anmended in 1994). In 1992, the BOP i ssued Program St at enent

5880.284 as part of its Sentence Conputation Mnual, which

4 The BOP's Program Statement contains a formula for caculaing partia year credit and
numerous examples of how to caculate credit. In White v. Scibana the Firgt Circuit noted the BOP's
“prorationand year-and-a-day formulais based on the premisethat for every day a prisoner servesongood
behavior, he may receive a certain amount of credit toward the service of his sentence, up to atotal of fifty-
four days for each full year.” They noted that under the BOP s formula,

aprisoner earns .148 days' credit for each day served on good behavior (54 / 365 =.148),

and for ease of adminidrationthe credit isawarded only inwhole day amounts. Recognizing

that most sentences will end in a partid year, the Bureau's formula provides that the

maximum available credit for that partial year must be such that the number of days actudly
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provides: “GCT is not awarded on the basis of the length of the
sentence inposed, but rather on the nunber of days actually
served.” In 1997, the BOP pronulgated a rule® interpreting
Section 3624(b), 28 C.F. R 523.20, which states: “[p]ursuant to
18 U.S.C. 3624(b), . . . an inmte earns 54 days credit toward

service of sentence (good conduct tinme credit) for each year

served.” (O Donald v. Johns, 402 F.3d 172, 173 (3'¢ Cir. 2005);

VWhite, 390 at 997.

In Chevron U.S. A., Inc. v. Natural Resources Def ense Council,

Inc., 467 U. S. 837 (1984), the United States Suprenme Court
established a two-step judicial review process of an agency’s
interpretation of a statute. Yi, 412 F.3d at 530. The first
step is reading the | anguage of the statute to determ ne whet her
it directly addresses the precise question. “If the intent of

Congress is clear, that is the end of the matter; for the court,

served will entitle the prisoner (on the .148-per-day basis) to acredit that when added to

the time served eguas the time remaining on the sentence.
White v. Scibana, 390 F.3d 997, 999-1000 (7" Cir. 2004), cert. denied, 125 S.Ct. 2921 (2005); Perez-
Qlivo, 394 F.3d 45, 47-48 (1% Cir. 2005).

5 The BOP promulgated this regulation using the notice and comment procedure of the

Adminigrative Procedure Act, 5 U.S.C. 553.  Perez-Olivo, 394 F.3d at 48; Yi v. Federal Bureau of
Prisons, 412 F.3d 526, 529 (4" Cir. 2005); Loeffler v. Bureau of Prisons, 2004 WL 2417805 at *5
(SD.N.Y. October 29, 2004, unpublished)(A&R, Doc. 7, Exhib. C); VargasCrispin v. Zenk, 376
F.Supp.2d 301, 304 (E.D.N.Y. 2005). Courts have held the agency’s interpretation is entitled to full
deference asaresult. 1d. A magidrate judgein Texasfound it Sgnificant that the BOP did not implement
this regulation via the Federal Register notice-and-comment procedure until 1997, which was after the
petitioner’s conviction in that case. Moreland v. Federa Bureau of Prisons, 363 F.Supp.2d 882, 893
(S.D.Tex. 2005), citing 28 C.F.R. 523.20 (promulgated in 62 Fed.Reg. 50, 786 (Sept. 26, 1997). Inthis
Ccase petitioner’ s conviction was aso prior to the BOP s promulgation of its regulation.
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as well as the agency, nust give effect to the unanbiguously

expressed intent of Congress.” Chevron, 467 U. S. at 842-43.
However, “if the statute is silent or ambiguous with respect to
the specific issue,” the second step is for the court to

det erm ne “whet her the agency’s answer is based on a pernissible
construction of the statute.” Id. at 843. In determ ning
whet her a regul ation is reasonable, the court “need not concl ude
that the agency construction was the only one it perm ssibly
could have adopted to uphold the construction, or even the
reading (the court) would have reached if the question initially

had arisen in a judicial proceeding.” 1d. at FN 11.

DI SCUSSI ON

Kell ey asserts that the “plain |anguage of the statute”
requires the BOP to calculate his GCT based on the sentence
i mposed® rather than tinme actually served. He contends the BOP' s
interpretationis contrary to the “unanbi guous i ntent of Congress
that prisoners are eligible to earn 54 days credit for each year
of ‘the term of inprisonnent’.” Besi des the | anguage of the
statute, petitioner cites as authority statenents made by

Senat or Joseph Biden in 1996 that under the federal good tine | aw

6 Like the petitioner in Yi, Keley argues “that by using the phrase ‘term of imprisonment’ in
subsection (b), Congress intended that the agency award GCT based upon the length of the sentence
imposed, not time actudly served.” Yi, 412 F.3d at 529. In other words, “term of imprisonment” in
subsection (b) means “ sentence imposed,” not “time served.”
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prisoners will go to prison “for at |east 85 percent” of the
sentence i nmposed by the judge.

Kel | ey conpl ai ns that under the BOP's interpretation he wll
receive 47 rather than 54 GCT days per year’ and serve nore than
85% of his sentence. The BOP has calculated his projected
rel ease date as February, 2009. Kelley clainms it should be
about July 4, 2008, instead. The court is asked to order the BOP
to recalculate petitioner’s projected rel ease date based upon his
sent ence as i nposed.

Respondent counters that “pursuant to the plain words of the
statute” the BOP requires an inmate to earn his GCT by awarding
it at the end of the year for satisfactory behavior, rather than
automatically at the beginning of the sentence. Respondent
al l eges that petitioner has been awarded GCT in accordance with
28 C.F. R 523.20 and BOP's Program St at enent 5880.28. He further
al |l eges that according to the Sentence Conputation Manual,

. an inmate’'s full term date is determ ned by
addlng the length of the sentence i nposed | ess any tinme
spent in custody prior to sentencing, to the date the
sent ence began. Next, beginning at the end of the
first year of service of the term the BOP subtracts 54

days of GCT fromthe full termdate. After service of
each subsequent year, the BOP subtracts 54 days of GCT

! The BOP's method of crediting a prisoner with 365 days of credit after one full year of
service and then, assuming exemplary conduct, awarding additiona credit for 54 days “beyond time served’
seems a least as smple as the process suggested by petitioner, and certainly more congruous with the
wording of the statute.

The complicated examplesinthe BOP' s Program Statement appear to invalve caculations of credit
for partid last years, which could require proration under either process.



fromthe newy established statutory rel ease date (cite
omtted). Finally, the GCT for the last portion of a
year of the term of inprisonment is prorated using a
formula set forth in the BOP Program Statement (cite
omtted).

In accordance with this fornula, it has been
determ ned that if petitioner maintains satisfactory
behavior, he wll earn 638 days of GCT during his

i ncarceration. . . . Petitioner is scheduled for
rel ease on February 26, 2009, via good conduct tine
r el ease.

Answer & Return (Doc. 7) at 2. Respondent asserts an inmate’s
recei pt of GCT based on the length of the sentence inposed is
contrary to the | anguage of Section 3624(b).” He states the
prem se underlying the BOP’s calculation is that a prisoner
awarded GCT will not be required to serve all the nonths of his
sentence. He posits that accepting petitioner’s interpretation
would allow him to receive credit for time he never actually
serves in prison and during which he never denpnstrates
satisfactory institutional behavior. He contends the proration
| anguage of the statute also indicates Congress intended to
predicate GCT <credit on time actually served. Finally,
respondent argues that if the statute is anbiguous, the BOP s

interpretation is reasonable and entitled to deference.

READI NG THE STATUTE

The controversy in this case involves the meaning of the
phrase “term of inprisonnent” when used for the third time in

subsection(b)(1). The statute as a whole does not contain a



definition of this phrase. To determ ne Congressional intent,
the court uses “traditional tools of statutory construction.”

See Chevron, 467 U.S. at 843 FN9. The npst traditional tool is

reading the text. If the text clearly requires a particular
outconme, either inplicitly or expressly, it is not “silent” in

t he Chevron sense. See Engine Mrs. Ass'n v. US. E.P.A. , 88

F.3d 1075, (D.C. Cir. 1996). Since the phrase “term of
i mpri sonment” outside the statute® has nore than one neani ng and
is therefore anbi guous, the court nmust ask whether the ambiguity
can be resolved by looking to the “specific context in which
[the] |l anguage is used, and the broader context of the statute as

a whole,” as well as its object and policy. See Robinson v.

Shell Ol Co., 519 U. S. 337, 341 (1997); United States Nat’'|l Bank

of Oregon v. Independent Ins. Agents, 508 U.S. 439, 455 (1993).

Havi ng considered these matters, this court does not believe
Congress had no specific intent as to the neanings of “term of
i mprisonment.” Instead, it is clear that Congress had specific
intent, but inartfully used a single term to express two
different tinme frames within the same statute and even the sane
subsecti on.

The several courts that have already analyzed the |anguage

8 The phrase “termof imprisonment” does not literaly trandate to sentence, but ismuchcloser

in a literal sense to time in prison.  However, as seen in Section 3624, it is actualy used to mean ether
sentence or time in prison. Which usage is intended in each indance must be ascertained sinceaprisoner’s
timein prison is usudly sgnificantly less than his or her sentence.
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of Section 3624(b) wunder Chevron “focused primarily on the
meani ng of the statutory phrase ‘termof inprisonment’.” \White,
390 F.3d at 1001. As noted in Wiite:

The phrase appears several tinmes in (section) 3624. In

subsection (a)® the statute says that the Bureau shall
rel ease a prisoner ‘on the expiration of the prisoner’s

term of inprisonment, less any time credited under
subsection (b). The phrase ‘term of inprisonnment’ as
used in subsection (a) nust refer to the expiration of
the sentence inposed . . . . Simlarly, in subsection

(b), the statute provides that a prisoner is eligible

for good-time credit if he is ‘serving a term of

i mpri sonment of nore than 1 year,’ other than a term of

life inprisonnent. In this part of the statute ‘term

of inprisonment’ nust also refer to the sentence .
Ld. However, 1in subsections (c) and (d) of Section 3624,
Congress clearly used the phrase “termof inprisonment” to nean
“time served.” For exanple, subsection (d) states: “Upon the
rel ease of a prisoner on the expiration of the prisoner’s termof
i nprisonment, the [BOP] shall furnish the prisoner with [suitable
cl ot hing, an anmpunt of noney, and transportation].” 18 U. S.C.
3624(d). Pl ai nl y, Congress intended the prisoner be furnished
with these itenms when he is released fromprison after conpl etion

of “time served,” rather than nonths or years |ater when his

sentence expires. Perez-Oivo, 394 F.3d at 49. Furthernore, in

the | ast sentence of subsection (b) the phrase nust refer to tine

in prison where Congress provided: “credit for the |ast year or

° Subsection (a) currently provides: “Date of release-A prisoner shal be released by the
Bureau of Prisons on the date of expiration of the prisoner’s term of imprisonment, less any time credited
toward the service of the prisoner’ s sentence as provided in subsection (b).”
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portion of a year of the term of inprisonnment shall be prorated
and credited within the |ast six weeks of the sentence.”

The foregoing analysis leads this court to agree with the
Seventh Circuit in Wiite that “it is inpossible to nake sense of
28 U. S.C. 3624 while giving the phrase ‘termof inprisonment’ one
meani ng t hroughout.” |d. at 1002; Loeffler?® 2004 W. 2417805 at
*11 (problemwith Leffler’s argunment is that the phrase is not,
in fact, wused consistently throughout the statute to nean

“sentence i nposed”); Perez-Aivo, 394 F.3d at 49; Yi, 412 F.3d at

530. This court declines to adopt a “static judicial definition”
of this phrase, when it is clear that Congress itself has not

conmanded one. See Chevron, 467 U.S. at 837, 842. This court

finds'! instead that the phrase “termof inprisonment” as utilized

in Section 3624 unm stakably has two different neani ngs'?. See,

10 The unpublished decisons referred to inthisopinionare cited for their persuasive vaue only.
10" Cir. R. 36.3(B).

1 Thisfinding isargection of amain premise underlying petitioner’ sdam- his assertion that
the phrase “term of imprisonment” means sentence imposed in the language regarding caculaion of GCT
because it is unambiguous and adways means sentence imposed.

12 One law review commentator asserts Section 3624(b) is not ambiguous but “is a process
in itsdf,” which when properly “read from the top down” clearly “redefines the phrase ‘term of
imprisonment’.” Thewriter of the article explains that first, the phrase “term of imprisonment” is used three
times in Section 3624 to mean* sentenceimposed”—once in subsection (@) and twicea the beginning of (b);
second, (b) provides a prisoner “may receive credit toward the service of the prisoner’ s sentence, beyond
the time served, of up to 54 days at the end of each year of the prisoner’ stermof imprisonment”; and findly,
the phrase is used three more times to mean ‘time served’ — once each in subsections (b), (¢) and (d). The
“dgnificant effect of the second step noted above isto redefine ‘term of imprisonment’. . . .” The language
of Section 3624 thus “transforms a court-imposed ‘term of imprisonment’ into a GCT-adjusted ‘term of
imprisonment’ that may or may not be of the same length.” “Crimina Law—Postsentence
Adminigration-Seventh Circuit Uphol ds Federal Bureau of Prisons I nterpretationof Federal Good Conduct
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Chevron, 467 U.S. at 857. The question of which meaning is
intended in the specific |anguage regarding the award of credit
is the precise issue before the court.

At the outset, this court rejects petitioner’s contention
that the phrase as used in this particular portion of Section
3624(b) (1) unanmbi guously requires that his GCT be based on the

sent ence i nposed. See Sanmple, 406 F.3d at 313. Petitioner’s

interpretation of this portion of the statute is illogical given
t he statute’s purpose of an annual year-end assessnent and reward
of exenplary institutional conduct, together with the |anguage

“at the end of each year” and “during that year,” as well as the
final partial-year proration provision,. As other courts have
noted, petitioner’s interpretation “would underm ne the basic

design of the statute.” Yi, 412 F.3d at 532; Perez-Aivo, 394

F.3d at 53 (directives in the statute require the BOP to eval uate
a prisoner’s conduct over the prior year, which mkes it
reasonabl e for the BOP to award GCT only for time served); Wite,
390 F.3d at 1001; O Donald, 402 F.3d at 174 (to cal cul ate GCT
based on the sentence inposed would allow an inmate to earn GCT
for time he was not actually incarcerated); Sample, 406 F.3d at
313 (statute contains no | anguage that would permt prisoner to

receive additional good tinme credit based on the original,

Time Statute. — White v. Scibana, 390 F.3d 997 (7" Cir. 2004),” 118 Harv.L.Rev. 2037, 2043 (April,
2005).
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i nposed prison term and provides no method for conputing such

credit); WIlliam v. Lamanna, 20 Fed. Appx. 360, 361, 2001 W

1136069 (6'" Cir. Sept. 19, 2001, unpublished) (A&R, Doc. 7, Exhib.
C)(statute clearly states that good conduct time is awarded on
time served . . ., not on the tinme that m ght potentially be

served); Brown v. Hem ngway, 53 Fed.Appx. 338, 339 2002 W

31845147 (6" Cir. Dec. 16, 2002)(BOP “foll ows the | anguage of the
statute and grants 54 days of credit for each year actually

served”); Pacheco-Camacho v. Hood, 272 F.3d 1266 (9'M Cir. 2001),

cert. denied, 535 U. S. 1105 (2002)(statutory | anguage does not
provide clear guidance, but “certainly does not conpel
conclusion” that “term of inprisonment” nust refer to sentence
i nposed; reading is inconsistent with the statute which provides
that credit for the |ast year of the termof inprisonnment shall
be prorated; petitioner’s interpretation would confer upon the
prisoner a bonus during his |ast year of inprisonnment and not hi ng
in the statute suggests Congress intended to give the prisoner

such a wndfall); Pasciuti v. Drew, 2004 W 1247813, at *5

(N.D.N. Y. June 2, 2004, unpublished) (A&R, Doc. 7 at Exhib.
C)(granting GCT for years that will not be served is illogical
because conpliance with disciplinary rules during those years is
not possible; BOP s interpretationis not only reasonable, but is
in fact the only | ogical one).

This court is also inclined to reject the argunent that
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Section 3624(b) is ambiguous to the extent that which of the dual
meani ngs of the phrase is i ntended cannot be discerned. |Instead,
t he court opines that the intent of Congress is apparent fromthe
face of 18 U S.C. 3624(b) upon careful reading and consideration
of its content, context and the effects of the alternative
interpretations. Just as it is clear fromthe purposes and ot her
| anguage in subsection (a), in the eligibility portions of (b),
and in subsections (c) and (d), which usages of the phrase were
i ntended therein, it is also clear from the purpose and ot her
| anguage of the portion of 3624(b) (1) regarding the award of GCT
that the intended nmeaning therein is “tinme served.” Thus, this
court is of the opinion that the BOP' s inplenmentation could be

uphel d based upon the | anguage of the statute. See United States

v. Sack, 379 F.3d 1177, 1179 (10" Cir. 2004), cert. denied, 125
S.Ct. 1724 (2005).

The BOP's interpretation and inplenmentation of Section
3624(b) provide the only logical results and conport with the
“retrospective annual assessnment and award of credit (which)

appears to be at the core of what the good-tinme statute is al

about.” Wiite, 390 F.3d at 1002. The court agrees with the
reasoni ng stated in Wite:

[ T]he specific use of the phrase ‘term of
i nprisonnment’ at issue here—in the part of the statute
t hat descri bes how good-tine credit is awarded—- appears
not to refer to the sentence inposed. Subsection (b)
provi des that a prisoner ‘may receive' good-tine credit
“beyond the tinme served, of up to 54 days at the end of
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each year of the prisoner’s term of inprisonnent .
The statute thus establishes a process of awarding
credit at the end of each year of inprisonnment based on
a review of the prisoner’s behavior during that year
a process that would be undermined if ‘term of

I nprisonnment’ nmeans ‘sentence inposed.’ This is
because the accunmul ation of good-tinme credit reduces
t he amount of time a prisoner will ultimately spend in
prison, sonetimes . . . by nore than an entire year.
The Bureau cannot award credit for good conduct if the
prisoner is not still in prison.

White, 390 F.3d at 1001; see also Sample, 406 F.3d at 312

(statute nmakes clear that good tinme credit nust be earned by a

prisoner on an annual basis and is not awarded in advance);

Wlilliams v. Lamanna, 20 Fed. Appx. at 361 (statute clearly states
t hat good conduct tine is awarded on tinme served by the inmate,
not on the time that m ght potentially be served). The |anguage
of the statute plainly mani fests Congress’ intent that credit be
awarded only after 365 days of exenplary conduct have been
denonstrated. It expressly provides that 54 days of credit are
to be awarded “beginning at the end of the first year” and “at
the end of each year.” This interpretation does not conflict
wi th any other section of 18 U.S.C. 3624; and petitioner has not
articulated, nor can this court discern, any reason why the
statutory | anguage shoul d be read as Congress intending a credit

of 15% of the inmate’'s sentence. Cf., US. v. Ron Pair

Enterprises, Inc., 489 U S. 235, 243 (1989). \here the neaning

of a particular statutory provision is sufficiently plain when a

court focuses on the broader, statutory context, resort should
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not be had to legislative history or other extrinsic evidence.

Circuit City Stores, Inc. v. Adans, 532 U.S. 105, 119 (2001).

AGENCY’ S | NTERPRETATI ON | S REASONABLE

The court further finds that, at worst, this particular
portion of the statute is rendered anmbi guous by Congress’ use of
a single phrase to nean two different things in various parts of

the same statute. Cf. Sullivan v. Stroop, 496 U. S. 478, 484

(1990) (statutory ternms should be interpreted, whenever possi bl e,
with an eye to intra-statutory consistency). Wether this court
relies upon the statutory | anguage or finds it to be anbi guous,
petitioner is entitled to no relief.

Every court that has upheld the BOP's interpretation of
Section 3624(b), including nine Circuit Courts®® which thoroughly
di scussed the issue, decided the |anguage of the statute is
anmbi guous, but the BOP's interpretation is reasonable. See e.qg.,

Perez-Oivo, 394 F.3d at 51, 53 (1st Cir.)(plain |anguage of

statute is anbiguous, but BOP's interpretation is reasonable);
O Donald, 402 F.3d at 174 (3¢ Cir.)(meaning of statute
anmbi guous, but defers to BOP’s interpretation as reasonable); Yi,
412 F.3d at 534 (4th Cir.)(“term of inprisonment” in 3624 is
anmbi guous, and BOP has reasonably interpreted the statute);

Sanple, 406 F.3d at 313 (5" Cir.) (if this statutory |anguage

13 This court found no opinion on thisissue of the Tenthor Second Circuit Courts of Appedls.
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does not “plainly” support BOP' s conmputation nmethod, then it is
at worst anmbiguous; if anbiguous, then deference to BOP s

“perm ssible” interpretationis required)(dicta); Petty v. Stine,

---F.3d---, 2005 W. 2258042 (6" Cir. Sept. 19, 2005), citing

Brown v. Hem ngway, 53 Fed. Appx. at 339 (BOP' s interpretation of

statute is reasonable); White, 390 F.3d at 1002 (7" Cir.)
(Section 3624 is anbiguous, but defers to BOP's “reasonable
interpretation” in light of the statutory |anguage); Janmes V.
Qutlaw, 126 Fed.Appx. 758, 759 (8" Cir. March 24, 2005,
unpubl i shed) (3624(b) is anbi guous because it does not clearly
I ndi cate whether a prisoner’s good tine credits are based on the

time served in prison or the sentence inposed); Pacheco-Canacho,

272 F.3d at 1271 (nmeaning of statutory |anguage “at best
anbi guous” and therefore mnust defer to the reasonable

i nterpretation adopted by BOP); Brown v. MFadden, 416 F. 3d 1271,

1272 (11t" Cir. 2005)(although the plain text of 3624(b)(1) is

anbi guous, BOP's interpretation is reasonable); Vargas-Crispin,

376 F.Supp.2d at 301; Brown v. Rios, No. 04-1560 (D. Colo.

Sept enber 30, 2004, unpublished)(phrase is anbiguous and BOP s
interpretation is a perm ssible construction). In the face of
such imm nent authority, this court rests its decision on this
al ternative hol di ng.

District court opinions, which have found 3624(b) is

unanbi guous and that “term of inprisonment” therein means
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“sentence inposed,” are not persuasive, particularly in |ight of
the subsequently published opinions to the contrary of their

respective appellate courts. See e.qg., Wite v. Scibana, 314

F. Supp. 2d 834 (WD. Wsc. 2004), reversed White, 390 F. 3d at 997

(7th Cir.); Wlliams v. Dewalt, 351 F.Supp. 412 (D. Md. 2004), but

cf. O Donald, 402 F.3d at 172 (39 Cir.); Mreland, 363 F. Supp. 2d
at 882 (S.D.Tex., but cf. Sanmple, 406 F.3d at 310 (5" Cir.)
(published after district court decision in Mreland).

This court fully agrees that if 18 U.S.C. 3624(b) is
anmbi guous, then the BOP's interpretation is reasonable!* and
entitled to deference. When a court reviews an agency’s
construction of a statute which it adm nisters, the two-part
Chevron test may apply. Chevron, 467 U.S. at 842. Clearly, the
BOP admi nisters the federal good-time statute. It eval uates each
federal inmate’'s adherence to institutional rules on a yearly
basis, determ nes how nuch of the available credit is due,
prorates credit for the last year or portion of a year, and
cal cul ates the projected release date. The BOP nust interpret
“termof inmprisonment” in order to determ ne how nmuch GCT can be

awar ded. Perez-divo, 394 F.2d at 52.

14 Asthe 3" Circuit inQ’ Donald succinctly stated“ Weagree withthe First, Seventh, and Ninth
Circuits that the BOP's interpretation is reasonable (citations omitted). In particular, we agree that the
BOP sinterpretation comports with the language of the statute, effectuatesthe statutory design, establishes
a‘far prorating scheme,” enablesinmatesto ca culate the time they must serve withreasonable certainty, and
prevents certain inmatesfromearning GCT for time during whichthe were not incarcerated. O’ Dondd, 402
F.3d at 174, citing Pacheco-Camacho, 272 F.3d at 1270-71.
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As noted, the agency construction need not be the only
perm ssi bl e one. Inherent within an agency’ s power to adm ni ster
a congressionally created program such as the GCT programis the
authority to formulate policy and nake rules “to fill any gap
left, inplicitly or explicitly, by Congress.” Chevron, 467 U S.
at 843. Even when the |egislative delegation to an agency is
inmplicit rather than explicit, a court may not substitute its own
construction of a statutory provision for a reasonable
interpretation made by the adm nistering agency. Ld. I f the
agency’'s construction is a reasonable accommdation of
conflicting usages, it should not be disturbed unless it appears
from the statute or its legislative history that “the
accommodation is not one that Congress would have sanctioned.”
Id. at 843 FN 9, 845. Even if the BOP's interpretation is not
entitled to full deference® under Chevron as when there has been
an express del egation or after the notice and coment procedure,
the agency’s interpretation is entitled to the “considerable
wei ght (which) should be accorded to an executive departnment’s
construction of a statutory scheme it is entrusted to adm nister

.” Chevron, 467 U.S. at 844; Mead, 533 U S. at 227. As
the U.S. Suprene Court noted in Mead:

[Aldm nistrative inplenmentation of a particular

15 Interna agency guiddines that werenot “ subject to the rigors of the [APA], induding public
notice and comment,” are entitled only to “some deference” See eg., Reno v. Koray, 515 U.S. 50, 61
(1995); but see U.S. v. Mead, 533 U.S. 218, 228 (2001).
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statutory provision qualifies for Chevron deference
when it appears that Congress del egated authority to
t he agency generally to nmake rules carrying the force
of law, and that the agency interpretation claimng
def erence was pronulgated in the exercise of that
authority. Del egation of such authority nmay be shown in
a variety of ways, as by an agency's power to engage in
adj udi cation or notice-and-conmment rul emaki ng, or by
sone other indication of a conparable congressional
I ntent.

Id., at 227. The Court further noted, “Wether or not they enjoy
any express delegation of authority on a particular question

agencies charged with applying a statute necessarily nake all
sorts of interpretive choices . . . , and the “well-reasoned
views of the agencies inplenmenting a statute ‘constitute a body
of experience and i nfornmed judgnent to which courts and |litigants

may properly resort for guidance’ .” Id., citing Bragdon v.

Abbott, 524 U. S. 624, 642 (1998). The court finds the agency’'s
interpretation of Section 3624 in this case is rational,
consi stent, persuasive, formal, was the subject of thorough
consideration, and is not arbitrary, an abuse of discretion or in
excess of its jurisdiction.

Mor eover, the interpretation by the BOP challenged in this
case was “the fruit of” notice-and-comment rul emaking prior to
petitioner’s challenge, indicating the agency had t he rul emaki ng
power that is a “very good indicator of delegation nmeriting
Chevron treatnment.” This court does not find significant the
fact that the formal process was not invoked to pronulgate a

regulation prior to petitioner’s offense as no claimis made of
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retroactive puni shnment and the BOP's interpretation was
i mpl emented by program statenment prior to the time petitioner
committed his offense.

Petitioner’s challenge to the BOP's construction of this
statutory provisionreally centers on his claimof entitlement to
the advantage inmates would receive if the statute were
interpreted as urged. However, his argunents in no way address
whet her the BOP's interpretation is a “reasonable choice within
a gap left open by Congress.” Chevron, 467 U.S. at 866. This
court has a duty to respect the legitimte policy choice made by

the BOP. |d.

LEG SLATI VE HI STORY

Petitioner heavily relies upon alleged |egislative history
as support for his claim Hi s notion for appointnent of counsel
i ndicates he believes statenents by individual nmenbers of
Congress involved in passing the bill containing section 3624
could retrospectively resolve the anbiguity in the statute. Wen
t he | anguage of a statute is unclear, the court may consult its
| egislative history as a guide to congressional intent. Most
courts that have been presented with and considered the

| egi slative history of Section 3624 found it to be “of no help

16 As ealy as 1944, afedera inmate could receive good time credit against the “term of his
sentence.” 18 U.S.C. 701 (1944). In 1948, the statute was amended so that good time was “ credited as
earned and computed monthly.” 1n 1952, this statute wasinterpreted in Hunter v. Facchine, 195 F.2d 1007
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in the court’s analysis,” either because the interpretation of
the phrase “term of inprisonnment” was not addressed, as in the
Senate report; or statenents!’ of | awmakers proffered as evi dence
were made | ong after Section 3624 was enacted and therefore did

not carry weight as |egislative history. See e.qg., Loeffler,

2004 W 2417805 at *4-*5; but

f., Moreland, 363 F. Supp.2d 882,
887-89. This court agrees that the legislative history on this
I ssue has been “unillum nating,” in that the remarks pointed to
by prisoners “were obviously not nade with this narrow i ssue in
m nd” and cannot be said to denonstrate a Congressional intent on

the i ssue. Loeffler, 2004 W. at *4; Perez-Adivo, 394 F.3d at 51.

These sources do not define “term of inprisonment,” nmuch |ess

(10" Cir. 1952) as requiring good time to be computed on the basis of actua time served rather than the
sentence imposed.  See Williams v. Dewdt, 351 F.Supp.2d at 418, citing H.R. Rep. 86-935 (Aug. 18,
1959), reprinted in 1959 U.S.C.C.A.N. at 2519. Thisinterpretation resultedin prisonersremaining confined
longer than under the previous law. In 1959 Congress amended 18 U.S.C. 4161 to delete “time served”
language and return to crediting good time againgt the sentence imposed. 1d.; Mordand, 363 F.Supp.2d at
889. It isundisputed that in repealing Section 4161 and adopting Section 3624(b), no mention was made
of an intent to credit good time againg ether the sentence imposed or time served. The main intention
expressed by Congressin adopting Section 3624 was that good time credit be easily determined. See S.
Rep. 98-225, reprinted in 1984 U.S.C.C.A.N. 3329.

17 Petitioner in this case relies upon statements made by Senator Biden in the Congressiond
Record referring to the opportunity for prisoners to serve only 85% of their sentence. Other courts have
rejected these statements astoo retrogpective to evidence congressiond intent and “irrelevant inasmuch as
none arose in the specific context of an interpretation of section 3624." Id. at *5; Perez-Olivo, 394 F.3d
at 51 FN3. The magigratejudge inMoreland, 363 F.Supp.2d at 882, inawell-reasoned opinionfound the
legidative higory, while not conclusive, supportive of petitioner’s interpretation of Section 3624(b).
However, this court is more persuaded by the contrary opinions of the severa Circuit Courts cited herein.
The language of the statute as enacted expresdy grants 54 days credit per year. No mentionismadeinthe
satute of acredit of 15%. However, 54 daysis 14.8% of 365 days, or a credit of nearly 15% for every
year served. Perez-Olivo, 394 F.3d at 51.
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tell us it is to have a single definition. [|d. I nst ead, the
| egislative history as a whole is silent on the precise issue
before the court. Post - enactment statenments by individual
menmbers of Congress as to the neaning of a statute are not part
of the legislative history of the original enactnment and are

entitled to little or no weight. See Cannon v. University of

Chi cago, 441 U.S. 677, 686 FN 7 (1979); Tennessee Valley

Authority v. Hill, 437 U.S. 153 (1978); Blanchette v. Connecti cut

General Ins. Corporations, 419 U S. 102, 132 (1974); see also

Barnhart v. Signon Coal Co., Inc., 534 U. S. 438, 457 (2002). As
sources renoved from the full Congress, they should not be

accorded significance. See Kelly v. Robinson, 479 U S. 36, 51

(1986).

CONCLUSI ON

This court concludes that whether or not 18 U S.C. 3624(b)
is anbiguous on its face, the BOP's interpretation and
I mpl ementation of this statute in awarding GCT to petitioner is
| awful. The court concludes that petitioner is not entitled to
federal habeas corpus relief.

| T 1S THEREFORE BY THE COURT ORDERED t hat petitioner’s Mtion
for Appointnment of Counsel (Doc. 9) is denied.

I T 1S FURTHER ORDERED that this action is dism ssed and al

relief denied.
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DATED: This 28!" day of Septenber, 2005, at Topeka, Kansas.

s/ RI CHARD D. ROGERS
United States District Judge
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