IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
M CHAEL LEE STROPE
Plaintiff,
ClVIL ACTI ON
VS. No. 04-3338-SAC

W LLI AM CUMM NGS, et al.

Def endant s.

ORDER

This matter is before the court on a civil rights action
filed pursuant to 42 U S.C. 1983 by a prisoner in state
cust ody. Plaintiff proceeds pro se and submtted the full
filing fee.

The court has exam ned the conplaint and enters the
foll owing findings and order.

Di scussi on
St andards of review
A conplaint filed by a party proceeding pro se nust be

given a liberal construction. See Haines v. Kerner, 404 U. S.

519, 520 (1972)(per curiam. However, the court "w |l not

supply additional factual allegations to round out a plain-



tiff's conplaint or construct a |legal theory on a plaintiff's

behal f". Whitney v. New Mexico, 113 F.3d 1170, 1173-74 (10th
Cir. 1997). A conplaint nmay be di sm ssed upon initial review
if the claimis frivolous or malicious, fails to state a claim
on which relief my be granted, or seeks monetary relief
agai nst a defendant who
is imune fromsuch relief. 28 U S.C 1915A

The Prison Litigation Reform Act of 1996 anmended 42

U.S.C. 1997e(a) to provide that "[NJo action shall be brought

with respect to prison conditions under ... any ... Federa
law, by a prisoner confined in any jail, prison, or other
correctional facility until such adm nistrative remedi es as

are avail abl e are exhausted.”

In the Tenth Circuit, the plaintiff has the burden of
pl eadi ng exhaustion of adnmnistrative renmedies, and “a
pri soner nust provide a conprehensi ble statement of his claim
and al so either attach copi es of adm ni strative proceedi ngs or
describe their disposition with specificity.” Steele v.

Federal Bureau of Prisons, 355 F.3d 1204, 1211 (10t Cir.

2003).
It also is settled in the Tenth Circuit that the Prison

Litigation Reform Act requires a prisoner to exhaust all
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claims through the avail able adm nistrative grievances, and
"the presence of unexhausted clainms in [a prisoner's] com
plaint require[s] the district court to dism ss his action in

its entirety wthout prejudice.” Ross v. County of

Bernalillo, 365 F.3d 1181, 1189 (10th Cir. 2004).

However, where a claim is, on its face, frivolous,
mal i cious, fails to state a claim upon which relief can be
granted, or seeks nmobnetary damages from a defendant who is
immune from that relief, the court may dismss the claim
notw t hstanding a failure to exhaust adm nistrative renedi es.
42 U.S.C. 1997e(c)(2).

Application

The original conplaint contains 17 clainms of constitu-
tional violations. The facts of each claimand the court’s
anal ysi s appear together.

Count 1 (Doc. 1, p. 14): Plaintiff asserts defendant WIIliam
Cumm ngs violated his right under the First Anmendnment to
petition the government for redress of grievances by seizing
grievances filed between June and July 2004. Plaintiff
al |l eges that “Cumm ngs would either return the grievances or
send an inconpetent letter that proper procedures were not

being followed!” (Doc. 1, p. 14.)



Plaintiff supports his claimwith reference to Exhibit 2,
which is a grievance addressed to the Secretary of Corrections
dated March 27, 2004. The court has not found a response to
that grievance in the record.

Prisoners do not have a constitutional right to a

grievance procedure. Ashann-Ra v. Com of Va., 112 F. Supp. 2d

559, 569 (WD. Va. 2000)(citing Adans v. Rice, 40 F. 3d 72 (4t"

Cir. 1994) and Flick v. Alba, 932 F.2d 728, 729 (8" Cir.

1991)). VWile a prisoner is required to exhaust avail able
adm ni strative renedies before beginning a federal |awsuit
concerning conditions of confinement, 42 U S.C. 1997e(a), it
is recognized in the Tenth Circuit that a prison official’s
failure to respond to a grievance within the applicable tine
l[imts renders an adm ni strative renmedy unavail abl e. Jernigan

v. Stuchell, 304 F.3d 1030, 1033 (10th Cir. 2002). Therefore,

the alleged failure of Cumm ngs to respond to every grievance
did not inmpair plaintiff’s constitutional right of access to
the courts, and Count 1 is dism ssed for failure to state a
cl ai mupon which relief may be granted.

Count 2 (Doc. 1, pp. 14-17): Plaintiff alleges defendant
Cumm ngs violated his right to equal protection by failing to

take action on various conditions of confinement which
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plaintiff alleges were retaliatory. Plaintiff specifically
al | eges defendant Cunm ngs refused to prevent a corrections
officer fromretaliating against him for filing conplaints
about her, that he refused to enforce the policy allow ng
prisoners 20 m nutes to consune their nmeals, refused to order
the food service provider to provi de adequat e Kosher neal s and
to prepare them properly, and refused to correct “many on-
goi ng unsanitary, and unl awful practices and operations” (Doc.
1, p.15). Plaintiff also alleges that defendant Cunm ngs
conspired with a nunber of other individuals to deny him a
bal anced di et and access to a nonthly take-out nmeal avail abl e
for purchase by prisoners and to hinder investigations of his
grievances. He also alleges interference with his nmail.

In support of these clains, plaintiff references a

grievance response prepared by defendant Cunm ngs in which he

found “no evidence that ... prison officials have prevented
Strope from practicing the tenets of his religion.... no
evi dence of discrimnation.” (Doc. 1, Ex. 20).

The court first finds plaintiff has failed to make nore
t han vague al | egati ons of conspiracy by def endant Cumm ngs and
ot hers. Such assertions are insufficient to showa conspiracy

by the requi site agreenent and concerted action. See Durre v.
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Denpsey, 869 F.2d 543, 545 (10" Cir. 1989)("[c]onclusory
al l egations of conspiracy are insufficient to state a valid
1983 claim™")

Next, the plaintiff’'s assertions that defendant Cunmm ngs
refused or failed to take corrective action may be chal |l enges
to the resolution of plaintiff’'s grievances. However, the
plaintiff’s clains do not identify any specific events which
reasonably suggest that defendant Cumm ngs failed to abate
unconstitutional conditions of confinenment. I nstead, it
appears defendant Cunm ngs reviewed and responded to pl ain-
tiff’s frequent grievances, and that the mjority of his
claims were either unsubstantiated or found to be wthout
merit.

The Supreme Court has stated that the federal courts
should afford deference to state officials charged wth

managi ng correctional facilities, see Sandin v. Conner, 515

U.S. 472, 482-83 (1995), and the plaintiff’s claim against
def endant Cunm ngs, nanely, that he failed to enforce correc-
tive action, is sufficiently vague that the court determ nes
t hat no response i s warranted.

Count 3 (Doc. 1, p. 17): Plaintiff all eges defendant Cummi ngs

violated his rights under the First and Fourteenth Amendnents
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“by harassing...retaliating...and trying to deter...right of
access to the courts....Cunmm ngs has denied relief on every
conplaint plaintiff has filed since March 19, 2004, has fail ed
to take corrective i ssues over many acts of unl awful practices
al ready quoted herein, and has conspired with already naned
def endants herein....”

This claimnmust be dism ssed due to plaintiff’s failure
to identify with specificity any act by defendant Cumm ngs
which violated plaintiff’s protected rights and resulted in

injury. See Northington v. Jackson, 973 F.2d 1518, 1521 (10th

Cir. 1992) (despite the need to afford Iiberal construction to
pro se conplaints, a court "should dismss clainms which are
supported only by vague and conclusory all egations.")

Count 4 (Doc. 1, pp. 18-19): Plaintiff alleges defendant
McKune vi ol ated his First Amendnent right “by retaliating ...
for filing conplaints... and by conspiring with his co-workers
to inflict many sanctions” id. at p. 18; he clains specia
diet inmates were given i nadequate tinme to eat, that defendant
“McKune would lie to the governor, because he is a heathen”,
id., and that defendant MKune conspired with others to deny
plaintiff access to his muil, failed to take corrective

action, and failed to adequately investigate plaintiff’'s
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gri evances. Like plaintiff’s clains against defendant
Cumm ngs, his clainms against defendant MKune suffer from
vagueness, and he fails to identify either any clear violation

of his rights or any specific injury beyond inconveni ence or

frustration. Finally, plaintiff’s characterization of
def endant MKune is malicious. The claims in this count
therefore will be dism ssed. See Northington, 973 F.2d at

1521, 28 U.S.C. 1915A(b)(1)(allowing summary dism ssal of
mal i ci ous clainms).?

Count 5 (Doc. 1, pp. 19-20): Plaintiff alleges defendant
McKune violated his right to equal protection by denying him
adequate tine to eat his neals. Plaintiff contends this is
“an ongoing attenmpt to run plaintiff back on regular line to
cut costs”, id., p. 19. Plaintiff also alleges that he has
received “partial non-Kosher items”, id., p. 20, that defen-
dant MKune has failed to tinmely process conplaints, has
selectively enforced prison rules, policy, and statutes, and

that he has engaged in religious persecution by restricting

1

Such references appear throughout the conplaint. The
court notifies plaintiff that future pleadings in any
action by the plaintiff which contain sinilar derogatory
references to any party will not be considered by the
court.



those inmates receiving a Kosher diet fromthe purchase of a
nont hly take-out meal and fromthe purchase of certain canteen
items. He repeats his characterization of defendant McKune as
a “heathen.” 1d., p. 20.

A review of the record shows that plaintiff presented a
grievance concerning an incident in May 2004 in which he
claims he was allowed approximtely nine mnutes to eat.
(Doc. 1, Ex. 4). Plaintiff asserted in the grievance that
t hi s was an ongoi ng probl em but nade no specific allegations.
It does not appear that plaintiff has included the response by
the Unit Teamin the conpl aint; however, the warden’s response
noted the facility’s general orders provide for a m ni nrum of
20 mnutes to eat and that investigation showed that staff
provide inmates with adequate tinme to eat. 1d., p. 2.

VWile it appears plaintiff may have received only a bri ef
anount of time to consume his nmeal on at | east one occasion,
it does not appear that his allegation of discrimnation is

supported or that the isolated incident may be characterized

reasonably as a denial of a religious diet. See also Robbins
V. South, 494 F.Supp. 785, 790 (D. Mont. 1984)(rejecting
Ei ght h Amendnent cl ai m based upon 12-15 mnutes to eat).

Plaintiff also conplains broadly of spoiled food in
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Kosher nmeals, that the prison canteen does not stock a | arge
vari ety of Kosher items, and that inmtes receiving a Kosher
diet are not allowed to participate in special nmonthly carry-
out neal s.

Again, it does not appear the plaintiff has provided the
court with copies of grievance responses by the Unit Team or
t he warden. However, the response of the Secretary’s designee
noted that the Unit Team prepared a detailed response. The
Secretary’s response also reflects that the Kosher diet is
prepared by Aramark, a contract provider, and is approved by
both a dietitian and a rabbinical authority and second, that
canteen itens are determ ned on a supply and demand basis.
(Doc. 1, Ex. 20.)

Havi ng considered the conplaint, the court finds the
plaintiff’s allegations are insufficient to state a cl ai m of
religious discrimnation. The failure to allow plaintiff
access to a nonthly take-out neal available to prisoners who
do not adhere to a Kosher diet does not burden plaintiff’'s
free exercise of religion. Next, the grievance materials
attached to the original and anmended conpl ai nts denonstrate
that plaintiff has been advised to seek replacenent of any

spoiled food items he encounters (Doc. 7, Ex. 43). The
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occasi onal service of spoiled food does not deny a prisoner’s
basic nutritional needs and does not present an immedi ate

danger to the health of the prisoner. Antonelli v. Sheahan,

863 F. Supp. 756, 762 (N.D. I11. 1994). Finally, the court
takes judicial notice that plaintiff is pursuing clains that
hi s Kosher diet has not been managed properly and that neal
time is too brief, anmong other clains, in Case No. 03-3310,

Strope v. MKune. See Strope v. MKune, 131 Fed. Appx. 123

(10t Cir. 2005)(affirm ng denial of tenporary injunction on
claims alleging lack of sanitation in prison dining hall,
i nadequate tinme to eat Kosher neals, and service of spoil ed or
under cooked food).

Count 6. (Doc. 1, p. 20): Plaintiff alleges defendant MKune
subj ected himto cruel and unusual punishnent by “a repeated
series of sanctions inflicted...for being an activist....” 1In
support, plaintiff clains he has been subjected to conditions
whi ch create “an exceptionally violent unsafe, and unsanitary
environnent to eat neals,” (Doc. 1, p. 22), including the
rapid pace of neal service to prisoners, the violent prison
envi ronnent, |ack of sanitation, and inadequate fire safety
protection. The court has reviewed the record and finds no

grievances related to the claim of sanctions in response to
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plaintiff’s activism nor does the record denpnstrate that
plaintiff has presented his clainms concerning violence and
fire safety through the admi nistrative grievance procedure.
These unexhausted clains require the court to dismss
the entire conplaint. Ross, 365 F.3d at 1189.
Count 7 (Doc. 1, p. 23): Plaintiff alleges defendant MKune
conspired with Aramark officials to violate his rights under
the First, Eighth, and Fourteenth Amendnments. He clains
def endant McKune conspired wi th unnamed “Aramark officials and
officials from Topeka” to delay grievance responses, deny
access to neals to prisoners on special diets by denying them
adequate time to eat, denying inmates on Kosher diets a
hol i day meal on Menorial Day and July 4'" holiday weekends in
2004, by denying access to fresh produce due to conpl aints,
and by conspiring to repeatedly serve sour mlk in July and
August 2004.
Plaintiff’s bare allegations of conspiracy are insuffi-
cient to state a claimfor relief. To plead such a claim a
plaintiff nust allege specific facts show ng an agreenent and

concerted action anong the defendants. Tonkovich v. Kan. Bd.

of Regents, 159 F. 3d 504, 533 (10th Cir.1998); see also Steele

v. Fed. Bureau of Prisons, 355 F.3d 1204, 1214 (10th Cir.
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2003) (holding conclusory allegations of conspiracy insuffi-
cient to state a constitutional claim.

Next, the record does not show that plaintiff presented

his clains of conspiracy through the adm nistrative grievance
procedure. The presence of an unexhausted claimrequires the
court to dismss the entire conplaint. Ross, 365 F.3d at
1189.
Count 8 (Doc. 1, p. 24) Plaintiff clains defendant Beck, a
correctional officer, violated his rights under the First and
Fourteenth Anmendnments “by a disparity of treatnment, inten-
tional denial of basic rights ... and then on-goi ng harass-
ment, and retaliation.”

The record contains grievance materials show ng that on
one occasion, plaintiff did not have access to toilet paper
for a few hours. Plaintiff also clainms that on one occasi on,
he was not released ontinme for a chapel call-out, causing him
to arrive approximately twenty mnutes late; this claimis
di sputed by def endant Beck’s response to the grievance. These
i solated incidents involving brief deprivations are insuffi-

cient to state a claimfor relief. See Lunsford v. Bennett,

17 F .3d 1574, 1579-580 (7'M Cir. 1994) (dism ssing clains of

inmates denied toilet paper, hygiene itens and cleaning
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supplies for 24 hours).

Count 9 (Doc. 1, p. 24): Plaintiff alleges defendant Smth

violated his rights under the First and Fourteenth Amendnents
by conspiring with others to deny himthe use of his |egal
name, by the seizure of mail, and by retaliation for |ega
activities. Plaintiff contends this violated his right of
access to the court and equal protection.

In response to plaintiff’s grievance on this point, Unit
Team Manager Duane Muckent haler wrote the follow ng expl ana-
tion:

The main issue in your grievance is you wish to

receive mail that has a name other than your

conviction name on it. You also want to be able to
send out mail with a nane ot her than your conviction
name on it. You also state that we have unlawfully

opened your |egal mail

| believe that if we resolve the first problem the

second problem will also be resolved, since it
occurred as a result of you[r] mail being sent back
out. | have attached a copy of your Journal Entry

of Change of Nane. Per K.A. R 44-12-506, in the
event of a legal nane change, the records nay
reflect the new nane as an alias and the i nnmate may
use the alias nane in parentheses after the convic-
tion name. This would allow your mail to be sent in
or sent out with the foll ow ng:

Gordon Strope #58371 (M chael Strope)
| will copy this for the mail roomand attach a copy

of your Journal Entry of Change of Nane.
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No further action is deened necessary at this tine.

(Doc. 7, Ex. 22.)

The Warden concurred with that response and noted t hat
pursuant to K A R 4-12-506, in the event of a |egal nane
change, the records may refl ect the new name as an alias, but
a prisoner shall be identified in all official transactions,
including all correspondence, by the name used in the journal
entry of conviction. (Doc. 7, Ex. 23.)

The record before the court does not include any specific
information concerning the itens of mail plaintiff alleges
were i nmproperly seized or opened. The court notes, however,
that plaintiff did not conply with the provisions cited in
subm tting the present conplaint: instead, plaintiff submtted
the conplaint in this matter in an envel ope bearing the nane
and DOC nunber of anot her prisoner in the return address (Doc.
1, Attach.) |If plaintiff submts materials in the future that
reflect a failure to conply with state law, the court wll
direct the clerk of the court to strike such pleadings and
will require plaintiff to resubmt them in conpliance with
state | aw.

Count 10 (Doc. 1, p. 25): Plaintiff clains defendant LaRocco

violated his rights under the First, Eighth, and Fourteenth
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Amendnents by “operating a kitchen unlawfully”. Plaintiff
all eges intentional religious discrimnation and persecuti on,
retaliatory and disparate feeding of prisoners receiving a
Kosher diet, deprivation of a balanced diet, service of
spoiled food items, interference with Passover, the operation
of an unsafe, unsanitary kitchen, and failure to provide a
hol i day neal on Menorial Day to innmates receiving a Kosher
di et .

The court finds plaintiff failed to exhaust all of his
cl ai ms agai nst defendant LaRocco through the adm nistrative
gri evance procedure. The grievance filed on June 1, 2004, and
apparently refiled on July 14, 2004 (Doc. 1, Ex. 5), addresses
only the Menorial Day neal providedto prisoners receivingthe
regul ar diet and plaintiff’'s demand for a conparable neal.

The plaintiff’s claimconcerning the Menorial Day neal
does not present a claim of constitutional dinension.
Plaintiff received a Kosher neal on that day, and despite his
di ssatisfaction with that nmeal, there is no constitutional
requi renent that he be provided with a holiday neal.

The plaintiff’'s failure to fully exhaust adm nistrative
grievances on all clainms requires the court to dism ss the

entire conplaint. Ross, 365 F.3d at 1189.
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Count 11 (Doc. 1, p. 30): Plaintiff contends that defendant
Dorian violated his rights under the First, Eighth, and
Fourteent h Anendnments by i ntentional religious discrimnation,
retaliatory, disparate treatnent, deprivation of a bal anced,
adequat e di et, and by providing a special Menorial Day neal to
prisoners receiving a regular diet.

The record contains only a single grievance against

def endant Dorian, see Doc. 1, Ex. 5. That grievance addresses
t he Menorial Day neal but not the issues of discrimnation,
di sparate treatnent, and deprivation of an adequate diet. As
noted el sewhere, the failure to provide inmates receiving a
Kosher diet with a special nmeal on Menorial Day does not
violate the Constitution. Moreover, the failure to fully
exhaust all claims through the admnistrative grievance
procedure requires the court to dism ss the entire conpl aint.
Ross, 365 F.3d at 1189.
Counts 12-15 (Doc. 1, pp. 32-38): Plaintiff alleges defendant
Thorne violated his rights under the First Amendnment by
interference with mail and grievances and by retaliation; by
unl awf ul sei zure and confiscation of official and | egal nmail;
by interference with mail; and by denying plaintiff the right
to receive mail in his |legal nane.
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It is recognized that "[c]orrespondence between a
pri soner and an outsider inplicates the guarantee of freedom

of speech"”, Treff v. Galetka, 74 F.3d 191, 194 (10th Cir.

1996); however, it is axiomatic that the regulation of mail to
and fromprisoners is integral to responsible prison adm nis-

tration. See Thornburgh v. Abbott, 490 U. S. 401, 407-08

(1989) (prison officials are better able to evaluate security
ri sks in contact between prisoners and others).

Plaintiff’s clainms concerning the processing of his nmail

are not facially frivolous, and the court concludes he
properly presented these clains through the adm nistrative
grievance procedures.
Count 16 (Doc. 1, p. 38): Plaintiff alleges defendants
Cumm ngs, McKune, and Smith violated his First and Fourteenth
Amendnent s by denying himthe recei pt of books, magazi nes, and
newspapers; by denying him access to the general and |aw
i braries; and by the unl awful seizure of publications w thout
notice.

The court’s exam nation of the record reflects
correspondence fromW I IliamL. Cumm ngs, Corrections Manager,
concerning the provisions of K AR 44-12-601(q), which

provides that all books, newspapers, or periodicals nmust be
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purchased through special purchase orders. There is no
show ng that plaintiff presented the remaining clainms concern-
ing his access to library facilities or to the seizure of
publications w thout proper notice through the adm nistrative
gri evance procedure.

Count 17 (Doc. 1, p. 40a): Plaintiff alleges defendants
Cumm ngs, MKune, Smth, and Thorne violated his First and
Fourteenth Amendnents by inplenmenting and enforcing a policy
banni ng publications containing nudity and sexually explicit
mat eri al . He also clainms defendants Cunm ngs, MKune and
Smith “fail[ed] to enforce the no-nudity rule, and pronot[ed]
honosexuality, and increas[ed] the risks of attacks....”
Finally, he asserts these three defendants “are having i nnat es
shower together, stripped search together in front of inmates
and staff, violating no nudity policy, pronoting honposexual -
ity, and increasing risks of prisonrape, all intentionally!”
(Doc. 1, p. 40a.)

The record shows plaintiff presented this claimthrough
the grievance procedure. The court, however, concludes
plaintiff’s claimconcerning the practice of having prisoners
shower together is nere invective and dism sses that portion

of Count 17. Plaintiff’s claimconcerning the policy regard-
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ing the content of publications received by prisoners,
however, is not subject to sunmary dism ssal on its nerits.
On July 25, 2005, petitioner submtted an amended
conpl aint adding seven clains. Because the court has
determ ned that the plaintiff’s failure to exhaust every cl ai m
t hrough the grievance procedure requires the di smssal of this
action, the court does not discuss these clains in detail.
Briefly summari zed, these clains are:
Count 1 (Doc. 7, p. 5): Plaintiff clainm defendant Cummi ngs
violated his rights under the First Anmendnment by retaliation
and conspiring to i npose sanctions due to plaintiff’s filing
of conplaints and gri evances.
Count 2 (Doc. 7, p. 5): Plaintiff clainm defendant Cunmm ngs
violated his rights under the First Anendnent by a series of
di scrimnatory acts, religious persecution, denial of equal
rights, interference with religious freedom and retaliatory
sanctions and treatnent. The supporting grievance materials
address plaintiff’s clainms concerning the variety of Kosher
items available in the prison canteen, preparation of the
Kosher diet, and access to nonthly carry-out neals.
Count 3 (Doc. 7, pp. 5-6): Plaintiff clainms defendant Beck
violated his rights under the First and Fourteenth Amendnments
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by harassnment and retaliation for filing a grievance agai nst
her . Count 4 (Doc. 7, p. 6): Plaintiff alleges defendant
McKune has violated his rights under the First Amendnment by
harassnent, retaliation, and illegal seizure of his mail
wi t hout notice of censorship.

Count 5 (Doc. 7, p. 6): Plaintiff alleges defendant Smth
violated his rights under the First and Fourteenth Amendnents
by the unl awful seizure of legal mail and t he deni al of use of
plaintiff’s | egal nane.

Count 6 (Doc. 7, p. 7): Plaintiff alleges defendant Thorne

violated his rights under the First and Fourteenth Amendnents

by unl awful seizures of mail, unlawful opening of |egal mail,
the return of outgoing mail, and the refusal to mail materi-
al s.

Count 7 (Doc. 7, p. 7): Plaintiff alleges defendant Thorne
violated his rights under the First Anendnment by seizing his
newspaper order without notice, an opportunity to appeal, or
to di spose of the newspaper

Count 8 (Doc. 7, p. 7): Plaintiff alleges defendants Dorian
and LaRocco viol ated his rights by ongoing religious discrim -

nation, religious persecution, and disparity in treatnment of
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t he Kosher diet.

Count 9 (Doc. 7, p. 7): Plaintiff alleges defendant Dori an
violated his rights by serving spoiled foods, and by failing
to provide adequate fresh produce.

Count 10 (Doc. 7, p. 8): Plaintiff alleges defendant MKune
violated his rights under the First and Fourteenth Amendnents
by enforcing a ban on nudity in magazi nes and correspondence
recei ved by prisoners while continue to require prisoners to
shower together. He also clainms defendant MKune failed to
adequately define nudity, leaving mailroom staff excessive
latitude in censoring materi al s.

Count 11 (Doc. 7, p. 8): Plaintiff all eges defendants MKune,

Cumm ngs, and Thorne violated his rights under the First and
Fourteenth Amendnents by conspiring to harass and retaliate
agai nst him by opening |l egal nmail outside his presence, and
by returning letters of conplaint fromplaintiff’s outgoing
mai | .
Concl usi on

Because Counts 6, 7, 10, 11, and 16 of the original

conpl ai nt contain unexhausted clainms, this matter is subject

to dism ssal under Ross v. County of Bernalillo, 365 F.3d at

1189- 90. Such a dism ssal ordinarily is w thout prejudice.
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However, because sone clains are subject to dism ssal on
their face, the court dismsses the claims identified in
Counts 1, 2, 3, 4, and 8 with prejudice pursuant to 42 U.S. C
1997e(c) (2).

I T 1S, THEREFORE, BY THE COURT ORDERED this matter is
di sm ssed wi thout prejudice, except as provided bel ow, due to
plaintiff’'s failure to present every claim through the
adm ni strative grievance procedure.

| T IS FURTHER ORDERED t he court di sm sses with prejudice,
pursuant to 42 U.S.C. 1997e(c)(2), the clainms in the original
conplaint identified as Counts 1, 2, 3,4, and 8 for the
reasons set forth in this order.

I T IS FURTHER ORDERED plaintiff’'s notion for |eave to
proceed in forma pauperis (Doc. 2) is denied as noot.

I T I'S FURTHER ORDERED plaintiff’s motions for service
(Docs. 3 and 9) are denied.

| T 1S FURTHER ORDERED pl aintiff’s notion for prohibitory
injunction (Doc. 5) is denied.

I T IS FURTHER ORDERED plaintiff’s notion for recusal
(Doc. 10) is deni ed.

A copy of this order shall be transmtted to the plain-

23



tiff.

I T 1S SO ORDERED.

Dat ed at Topeka, Kansas, this 8!'" day of Septenber, 2005.

S/ Sam A. Crow
SAM A. CROW
U.S. Senior District Judge
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