I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
M CHAEL J. ROBI NSON,
Petitioner,
V. CASE NO. 04-3332-SAC
RAY ROBERTS, et al.,

Respondent s.

ORDER

Petitioner filed this action pursuant to 42 U S.C. 1983
Upon initial review, the Honorable G T. VanBebber of this court
liberally construed this matter as a petition for habeas corpus
relief seeking release fromconfinenent or a parole review. By
an order entered on May 9, 2005 (Doc. 5), Judge VanBebber
determ ned that petitioner had not denonstrated his exhaustion of
state court renmedies and granted him twenty days to show cause
and prejudice to excuse his procedural default. Petitioner filed
a tinmely response (Doc. 6), and this matter was transferred to
t he undersigned on June 3, 2005.

As set forth in the order to show cause, a federal court *“my
not consider issues raised in a habeas petition ‘that have been
defaulted in state court on an independent and adequate

procedural ground[ ] unless the petitioner can denonstrate cause



and prejudice or a mscarriage of justice.”” Thomas v. G bson,

218 F.3d 1213, 1221 (10th Cir. 2000)(alteration in original)
(citation onmtted).

Generally, cause is established by denonstrating that an
external, objective factor, not fairly attributable to the
petitioner, inpeded efforts to follow procedural rules. See

Col eman v. Thonpson, 501 U.S. 722, 753 (1991). Prejudice, in

this context, requires a show ng that the petitioner has suffered
harmresulting fromthe all eged violation of federal |aw, or that
the failure of the court to consider the clains would result in

a fundanental m scarriage of justice. See Coleman, 501 U.S. at

748.

Petitioner’s response to the order to show cause does not
directly address his failure to pursue relief in the state
appellate courts following the denial of relief in the District
Court of Butler County, Kansas in February 2002. See Doc. 4,
At t ach.

I nstead, he contends in the response that the conditions of
his confinement violate the Ei ghth Amendment, and he conpl ai ns
that he has been incarcerated for 30 years. He asserts that
changes to the parole statutes since his convictions for crines
commtted in 1976 have resulted in the denial of tinmely parole
consi derati on. Finally, he contends that the lack of racial

di versity in the workforce at the El Dorado Correctional Facility



denonstrates discrimnation in the failure to grant him parole.

The materials attached to the response show that petitioner
has been considered for parole on at |least ten occasions,
begi nning in 1988 (Doc. 6, Attach., parole record printout). The
attachnments include an opinion issued by the state Attorney
General in May 1975 concerning nodifications to the state parole
statutes, and portions of decisions entered in the Kansas Court
of Appeals in 1993 and 1996 denying relief to the petitioner.

The court has carefully reviewed the record and concl udes the
petitioner has failed to denonstrate cause for his failure to
exhaust state court renmedies or that the dism ssal of this action
will result in a mscarriage of justice.

First, the state district court determ ned in 2002 that due
to petitioner’s life sentence, he has no mandatory conditional
rel ease date or maxi mum sentence di scharge date. The record
reflects that he has been considered for release on parole on
numer ous occasions. Parole in Kansas is a matter of grace, see

Lanb v. Kansas Parol e Board, 812 P.2d 761, 763 (Kan. App. 1991),

and petitioner has made no argunent that warrants review despite
his procedural default of state court renmedies. The petitioner
has not denonstrated any external factor which prevented himfrom
exhausting avail abl e state court remedi es, nor is there any basis
in the record which reasonably suggests the petitioner will be

subjected to manifest injustice if this matter is dism ssed due



to his procedural default.

IT I'S THEREFORE ORDERED this matter is dismssed due to
petitioner’s procedural default.

A copy of this order shall be transmtted to the petitioner.

IT 1S SO ORDERED.

DATED: This 4t" day of August, 2005, at Topeka, Kansas.

S/ Sam A. Crow
SAM A. CROW
U.S. Senior District Judge



