IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

WLL A WNMBLEY

Petitioner, CIVIL ACTION
V. No. 04-3320-M.B
ROGER WERHOLTZ, et al.

Respondent s.
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MEMORANDUM AND ORDER

I. INTRODUCTION

Thi s case cones before the court on petitioner’s application for
a wit of habeas corpus under 28 U S.C. § 2254. (Doc. 1.) The matter
has been fully briefed and is ripe for decision. (Docs. 2, 15, 18.)
The application is DENED for reasons set forth herein.

Petitioner was convicted of first-degree nurder and crim nal
possession of afirearmin state court and sentenced to life in prison
wi t hout the possibility of parole for 40 years. 1In a federal habeas
proceedi ng, the state court’s factual findings are presunmed correct
and petitioner bears the burden of rebutting that presunption by cl ear
and convincing evidence. 28 U S C 8 2254(e)(1). Accordingly, the
court incorporates the Kansas Suprene Court’s version of the facts:?

On February 10, 1999, the body of Tina
Cooper, a.k.a Leola Christina Haskins, was found

next to a bike path at 12th and Matthewson in
Wchita. Her shoes and day pl anner were near her

! Petitioner submtted his own statenent of facts; however, a
review of his account shows that it is not materially different from
t he sunmary gi ven by the Kansas Suprene Court. |In fact, petitioner’s
facts are frequently copied directly fromthe state court’s opinion.
(Doc. 2 at 1-3.)




body, and police found a bloody pillowase and
conforter nearby. DNA testing reveal ed that the
bl ood was consi stent with that of the victim An
autopsy revealed that the victim had suffered
several gunshot wounds. Stippling and soot in
t he wounds i ndi cat ed t hat many had been inflicted
at very close range. The body also had
cont usi ons and abr asi ons.

Suspi ci on focused on the defendant, who was
the victim s ex-boyfriend. The defendant and the
victim had been together for nore than 2 years.
Their relationship was a discordant one, and
police had been called to intervene nunerous
ti mes when the defendant had beaten her. On one
occasion, she told officers that the defendant
beat her when she tried to end her relationship
wth him The wonman who raised the victim
Rosenmary Cooper, stated that Tina had decided to
nove out on her own because if she did not |eave
t he defendant, he would wind up killing her.

At approximately 11:30 p.m on February 9,
the day before the body was found, the
defendant's car had been inpounded by police
because it was parked in the driveway of a
resi dence at 1134 N. Indiana and the resident,
who did not know the defendant, wanted it
renoved. The resident also found a large shirt
near by, which he threw away. The shirt, which
had bl oodstains on it, was |ater recovered by
police; DNA testing revealed that the bl ood was
consistent with the victims blood. A gun was
also found near 1134 N. Indiana. Testing
revealed that the bullets and fragnents taken
fromthe victims body had been fired by that
gun.

A warrant was obtained to search the
defendant's car, which was parked at the
defendant's uncle's house at 1345 N. |Indiana,
near where the gun and shirt were found. The
defendant often stayed with his uncle in the
house and had a Kkey. When police arrived to
search the car, they asked the defendant's uncl e,
Anther Wlson, if they could have perm ssion to

search the house. Perm ssion was given, and
Li eut enant Ken Landwehr entered t he house to | ook

for the defendant. Wiile Ilooking for the
def endant, Landwehr saw a pillow wth a
Biglomcase mat chi ng the one found by the victinms
ody.

A search warrant was then obtained for the
house. Crinme scene investigators discovered a
spent cartridge case and sone faint bloodstains
near the steps of the house and another spent
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cartridge case on the porch. Testing determ ned
that both cartridge cases had conme fromthe gun
found earlier. The blood on the sidewal k was
consistent with the bl ood of the victim

| nsi de t he house, investigators noticed sone
di scolorations on the carpet, which would be
consistent with the carpet having been bl eached.
Three enpty one-quart bottles of C orox bleach
were found in the trash can of the house. There
was no washing nmachine in the house. A section
of the bl eached carpet was cut out and subjected
to DNA testing, and it reveal ed DNA consi stent
with that of the victim An enpty anmunition
hol der designed for the type of anmmunition used
in the shooting of the victi mwas found i n one of
t he bedroons. The defendant's fingerprints were
found on the ammunition holder. Later, a
fingerprint fromthe defendant was found on the
day planner that was near the victims body.

A woman naned Candis Ramirez testified that
she stopped by the house at 1345 N. I|ndiana on
t he eveni ng of February 9 to buy cocai ne and t hat
she bought cocaine from Tina, who was at the
house. She canme back a few hours later to buy
nore cocai ne and saw the victims body Iying on
the steps to the house. Ram rez thought that
some of the victims bl ood had gotten on her shoe
when she wal ked by the body. DNA testing of the
shoe later confirmed that a small drop of the
victims blood was on the shoe.

Paris Andrews, the girlfriend of Anther
W son, confirmed that the victimwas at Anther's
house at 1345 N. Indiana on February 9. Andrews
stated that she and Wlson left to play bingo a
little after 7 p.m and did not return until
after 10 p.m, at which tinme they played dom noes
in the dining room The victimwas not there at
that time. Wile they were playing dom noes, the
def endant, acconpanied by his friend Eugene
Langford, canme in and talked to Wlson. W]Ison
gave the defendant a bottle of bleach, and the
def endant began cleaning up sonething on the
floor. The defendant told Andrews that he had
vomted earlier and was cleaning it up. The
defendant told WIson and Andrews that his car
had stopped running and he needed to borrow
Wl son's Jeep.

Andrews told police that after February 9,
the defendant dropped from sight. The
def endant's next door nei ghbor testified that the
defendant, who normally let his dogs out in the
nmorni ng and put themback in the evening, did not
return to the house after February 9.
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Eugene Langford provided an alibi wtness
for the defendant. Langford testified that he
went to 1345 N. I ndiana approximately 6 or 7 p. m
to visit the defendant, and that they played a
Sony Pl aystation ganme for 2 to 3 hours and then

drove to a nearby pool hall. Wen they |eft the
pool hall sonetine later, the defendant's car
woul d not start. They managed to get a junp

start and drove back towards 1345 N. [ ndiana.
However, the car stalled again, which is why they
pushed it into the driveway at 1134 N. |Indiana
that they thought was vacant. They then wal ked
to 1345 N. Indiana and borrowed Anther WIson's
Jeep. They returned to the pool hall where they
stayed unti|l approximately 2 a.m According to
Langford, the defendant could not have killed
Tina because the defendant was with him the
entire evening.

On the basis of the circunstantial evidence
linking him to the nurder, as well as a
stipulation regarding his prior felony record,
the defendant was convicted of preneditated
;irst-degree mur der and crim nal possession of a

i rearm

State v. Wnbley, 271 Kan. 843, 845-47, 26 P.3d 657, 661-62 (2001)

(Wnbley 1). Petitioner then appealed to the state suprene court,
where he was represented by counsel. Petitioner also filed a pro se
brief in his appellate proceeding. In an opinion addressing the

various i ssues rai sed on appeal , the Kansas Suprene Court affirmed his
conviction. 1d. at 855, 26 P.3d at 666. Thereafter, he applied for
collateral relief inthe state systemunder K S. A 60-1507. The state
habeas court denied relief, and the Kansas Court of Appeals affirned,

Wnbley v. State, No. 90,025 (Kan. Ct. App. May 28, 2004) (Wnbley

I1), after which, the state suprene court denied review

Having failed at every turn, petitioner nowturns to the federal
courts seeking review of his conviction. Nonetheless, this court’s
ability to consider collateral attacks on state crim nal proceedings

I's circunscribed by 28 U.S.C. § 2254, as anended by the Antiterrorism
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and Effective Death Penalty Act of 1996 (AEDPA). Under the highly
deferential standard set forth in AEDPA, if petitioner’s claim has
been decided on the nerits in a state court, a federal habeas court
may only grant relief if the state court decision was "contrary to,
or involved an unreasonable application of, clearly established
Federal | aw, as determ ned by the Supreme Court of the United States.™
28 U.S.C. § 2254(d)(1).

A state-court decisionis contrary to established
federal |aw under 8§ 2254(d)(1) "if the state
court arrives at a conclusion opposite to that
reached by [the Suprene Court] on a question of
law or if the state court decides a case
differently than [the Supreme Court] has on a set
of materially indistinguishable facts.” WIIlians
v. Taylor, 529 U S. 362, 412-13, 120 S. . 1495,
146 L.Ed.2d 389 (2000). A state-court decision
is an unreasonable application of federal |aw
under 8§ 2254(d)(1) "if the state court identifies
the correct governing legal principle from/|the
Suprene Court's] decisions but unreasonably
applies that principle to the facts of the
prisoner's case." |d. at 413, 120 S.C. 1495.
What is "reasonable” is determned under an
obj ective test rather than by, say, deternining
whet her a judge sonmewhere has so ruled. See id.
at 409-10, 120 S.C. 1495.

Bush v. Neet, 400 F.3d 849, 851-52 (10th G r. 2005). An i nherent

limtation to review under § 2254 is that a habeas court will only

consi der alleged violations of federal law. Estelle v. M@Qiire, 502

US 62, 67-68, 112 S. . 475, 479-80 (1991). Moreover, the court
will not normally consider federal questions unless they have first

been presented to the state courts. Picard v. Connor, 404 U S. 270,

277-78, 92 S. C. 509, 513 (1971); but see 28 U S.C. § 2254(b)(2)
(permtting denial on the nmerits, despite failure to exhaust state

remedi es) .




II. ANALYSIS

A. Exhaustion of State Renedies

Where, as here, the state provides an effective neans to correct
alleged errors in a petitioner’s state crimnal proceedi ngs, AEDPA
requires each petitioner to exhaust those state renedies before
bringing a federal habeas petition. 28 U S.C. 8§ 2254(b)(1). Wile
there was a tine when respondent’s failure to raise the exhaustion

i ssue woul d have constituted a waiver, Demarest v. Price, 130 F. 3d

922, 934 (10th G r. 1997), AEDPA mandat es exhaustion of state renedies
unl ess the respondent expressly waives that requirenent. 28 U S C

§ 2254(b)(3); see also Ellis v. Hargett, 302 F.3d 1182, 1189 (10th

Cir. 2002). 1In this case, respondents assert that petitioner failed
to exhaust at least five clainms of error:

(1) the prosecutor conmtted msconduct by
calling petitioner’s alibi witness a liar and
m sstating the | aw during cl osing argunent,

(2) the trial court erred in instructing the
jury/constructively anendi ng t he firearm
possessi on char ge,

(3) [petitioner’s] trial counsel was ineffective
for failing to object to sane,

(4) [petitioner’s] trial counsel was ineffective
for failing to nove for a mstrial based on juror
m sconduct, and

(5) all clains of ineffective assistance of
appel | at e counsel.

(Doc. 15 at 17-18.)
I n determ ni ng whet her petitioner presents valid federal clains,

the court will liberally construe his pro se filings. Cunmm ngs V.

Evans, 161 F. 3d 610 (10th Cr. 1998). On the other hand, petitioner
was represented by counsel in all of his state court proceedings;
t hus, when considering whether he fairly presented his federal clains

in the state system no such liberal construction is warranted.
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Nonet hel ess, the court will liberally construe any pro se filings in
the state system

Regarding the first disputed issue, prosecutorial m sconduct
during closing argunent, petitioner represented to the Kansas Court
of Appeals that this matter had been presented to the state habeas

court.? Wnbley Il, Br. of Appellant at 14. A review of the record

before the habeas court shows that none of petitioner’s notions or
briefs raised this issue. See id. R Vol. I, 15-86. Petitioner’s
assertion to the contrary was apparently a m srepresentation of the
record, as the court of appeals so noted. As a result, the court of
appeals found this issue had not been properly raised in the state
habeas proceedi ngs, and woul d not be considered on appeal. Wnbley
Ll at 21-22.

Since this claimwas not presented to the state courts, a federal
habeas court would ordinarily be prohibited from considering it.
Picard, 404 U S at 277-78, 92 S. . at 513. Nonet hel ess, if
petitioner would be procedurally barred fromnow asserting this claim
in the state courts based on i ndependent and adequate state grounds,
his claim may be considered procedurally defaulted, and therefore

exhaust ed, for habeas purposes. Thomas v. G bson, 218 F.3d 1213, 1221

(10th Cir. 2000). Under those circunstances, the federal habeas court

will only consider his claimif petitioner can denonstrate “cause and

2 More specifically, petitioner claimed his trial counsel was
ineffective for failing to object to the alleged prosecutorial
m sconduct during closing argunent. Wnbley II, Br. of Appellant at
14. Subsuned in that claimis the underlying claimthat prosecutori al
m sconduct occurred. A reviewof the record shows that neither claim
was properly presented in the state courts, as nore fully described
in the text above.
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prejudi ce or a fundanental m scarriage of justice.” English v. Cody,

146 F.3d 1257, 1259 (10th G r. 1998).

“A state procedural ground is independent if it relies on state
| aw, rather than federal |aw, as the basis for the decision. For the
state ground to be adequate, it nust be strictly or regularly foll owed

and appl i ed evenhandedly to all simlar clainms.” Hi ckman v. Spears,

160 F.3d 1269, 1271 (10th G r. 1998). In this case, the Kansas Court
of Appeals declined to reach the nerits of this prosecutorial
m sconduct claim because it had not been raised in the initial

proceedi ngs under K S. A 60-1507. Wnbley 1, at 21-22. In so

ruling, the court relied on Bd. of LlLincoln County Commirs v.

Ni el ander, 275 Kan. 257, 268, 62 P.3d 247 (2003). The rul e expressed
there, that issues not presented to the trial court will not be
considered for the first time on appeal, is an age-old Kansas rule

that has been routinely followed for decades. See, e.q., State v.

Vasquez, 272 Kan. 692, 699, 36 P.3d 246, 250 (2001); State v. Smth,

268 Kan. 222, 243, 993 P.2d 1213, 1229 (1999); State v. Al derson, 260

Kan. 445, 459, 922 P.2d 435, 446 (1996); State v. Wholdridge, 237 Kan.

737, 741, 703 P.2d 1375, 1378 (1985); State v. Blair, 197 Kan. 693,

693, 421 P.2d 32, 33 (1966). In addition to this rule’ s consistent
use in crimnal cases on direct appeal, it has also been regularly
applied in state habeas proceedings. See, e.qg., Churchill v. State,

216 Kan. 399, 399, 532 P.2d 1070, 1071 (1975); Young v. State, 206

Kan. 318, 319, 478 P.2d 194, 195 (1970); Tate v. State, 196 Kan. 435,

437, 411 P.2d 661, 663 (1966); Sanders v. State, 26 Kan. App. 2d 826,

829, 995 P.2d 397, 400 (1999); Spencer v. State, 24 Kan. App. 2d 125,

126, 942 P.2d 646, 647 (1997). Although an exception exists where:
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(1) the newy asserted theory involves only a
question of law arising on proved or admtted
facts and which is finally determ native of the
case; (2) consideration of the question raised
for the first time on appeal is necessary to
serve the ends of justice or to prevent denial of
fundanental rights; and (3) the judgnment of a
trial court may be uphel d on appeal although that
court may have relied on the wong ground or
assigned a wong reason for its decision,

State v. Coleman, 271 Kan. 733, 735, 26 P.3d 613, 615 (2001), the

Kansas Court of Appeals determ ned, and this court agrees, that none

of these exceptions apply here. Conpare Wnbley Il at 10 (invoking

the second enunerated exception to the rule in order to consider a
claimnot presented inthe initial habeas proceedings) withid. at 21-
22 (finding the present claimbarred by the rule). Accordingly, the
court finds that petitioner’s claimof prosecutorial msconduct was
properly rejected on an i ndependent and adequate state |aw basis by
t he Kansas Court of Appeals.

Mor eover, petitioner may not now return to the state systemto
raise this claimin a subsequent habeas proceeding. The rel evant
Kansas procedural rule is K S A 60-1507(c), which prohibits
successive notions for review Since petitioner already presented a
notion for review under that statute, he is now barred fromfiling a
subsequent notion. That prohibition notw thstanding, Kansas has
suggested that “exceptional circunstances” m ght warrant successive
not i ons; however, “[e]xceptional circunstances . . . are those unusual
events or intervening changes in the |aw which prevented the novant
frombei ng aware of and raising all of his alleged trial errorsinhis
first post-conviction proceedi ng, and they nust be such that the ends

of justice can only be served by reaching the nerits of the subsequent
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application.” Brooks v. State, 25 Kan. App. 2d 466, 467, 966 P.2d

686, 688 (1998) (quoting Dunlap v. State, 221 Kan. 268, 270, 559 P.2d

788 (1977)); see also Butler v. Kansas, 2002 W. 31888316, at *2 (10th

Cr. Dec. 30, 2002). There is nothing in the record that shows
petitioner was precluded fromraising this claimin his prior notion
under K S. A 60-1507. Hence, that statute’s bar agai nst successive
notions nmeans that petitioner is now procedurally barred fromrai sing
this issue in the state system K.S. A 60-1507 constitutes an
i ndependent and adequate state ground since it is a state statute
generally applicable to all collateral attacks. Therefore, this claim
is procedurally defaulted, and may only be considered by this court
upon a showi ng of cause for the default and resulting prejudice, or
in order to prevent a fundanental m scarriage of justice.

Cause for default nust be sonmething external to petitioner and
hi s counsel, “sonething that cannot fairly be attributed to [them.”
Col eman, 501 U.S. at 753, 111 S. Ct. at 2566. Petitioner alleges that
his default shoul d be excused on this clai mbecause he tried to raise
it by filing a notion to have the Kansas Court of Appeals remand the
case to the district court for further habeas proceedings. (Doc. 2
at 26.) Petitioner clains that he intended to raise this
prosecutorial m sconduct claimfollowi ng renand. 1d. By the tinme he
filed the notion to remand, he had already been appointed counsel
Based on that fact, the clerk of the appellate courts returned his
motion with instructions that he should attenpt to have his attorney
file it. (Doc. 2 exh. A) The attorney never filed the notion.
| nstead, she tried to raise one of the issues in her appellate brief,

incorrectly stating that it had been presented in the initial state
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habeas proceedings. Wnbley Il, Br. of Appellant at 14-15. The court
of appeals correctly identified that the issue had not been raised
bel ow, and declined to consider it, as discussed previously. Wnbley
Il at 21-22. Petitioner clains that between the clerk’ s having
returned his nmotion without filing it, and his counsel’s substandard
per f ormance, he should be absol ved of responsibility for failing to
raise this issue in the state system

The court disagrees. Petitioner should have raised the matter
inhisinitial petition for relief under K. S. A 60-1507. Had he done
so, this issue could have been avoi ded. To the extent he bl anes these
errors on his lawer, he has no constitutional right to counsel in
state habeas proceedings. Colenman, 501 U. S. at 752, 111 S. C. at
2566. Accordingly, he bears the risk of all his counsel’s errors in
t he proceedi ngs, and no such errors will constitute cause for default.
Id. at 752-53. Mbdreover, he can show no prejudice by it, because the
case on which he relies for remand fails him Petitioner clains that
remand to the trial court may be had to devel op clains of ineffective

assi stance of counsel under State v. Van O eave, 239 Kan. 117, 716

P.2d 580 (1986). (Doc. 2 at 26.) Van O eave did state such a rule,

but it was in the context of a direct appeal. Van O eave, 239 Kan.
at 119-20, 716 P.2d at 583. I ndeed, Van C eave characterized the
remand procedure as “an alternative renedy to K S. A 60-1507.” 1d.

at 121, 716 P.2d at 583. Thus, Van d eave does not stand for the

proposition that a state habeas petitioner may seek a remand to the
stat e habeas court for further devel opment of his clains. Petitioner
cites no additional authority for his argunent, nor does he even

include the notion for remand in the record. Rat her, the only
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i nformation provided by petitioner to support his allegation that he
attenpted to raise this prosecutorial msconduct claimin his notion
to remand is a letter he wote to the deputy clerk of the state
appel l ate courts, in which he paraphrases the clains he alleges were
included in that notion. (Doc. 2 exh. C.) The court finds that
petitioner has failed to establish cause and prejudice for defaulting
this claim

Finally, a fundanental m scarriage of justice in this context
nmeans that the petitioner is probably i nnocent of the crinme. Phillips
v. Ferquson, 182 F.3d 769, 774 (10th Cr. 1999). Al t hough, as

di scussed infra, the evidence agai nst petitioner was not overwhel m ng,
It was conpelling, and far nore than was necessary to permt the jury
to convict him of the crinmes charged beyond a reasonable doubt.
Hence, the court finds no fundanental mscarriage of justice.
Therefore, this claimof prosecutorial m sconduct is unexhausted, and
will not be considered on the nerits.

Respondents next assert that petitioner failed to exhaust his
claimthat the trial court erred ininstructing the jury and that the
court constructively anmended the charges against him Petitioner
presented this claimin the initial habeas proceedings in state court
t hrough a supplenent to his 60-1507 petition. (R Vol. at 72-86.)
However, following the habeas court’s denial of his petition,
petitioner failed to raise this issue to the state court of appeals.

See generally Wnbley Il, Br. of Appellant. Hence this issue was not

exhausted in the state system K S. A 60-1507(c) is an independent
and adequate state | aw that precludes himfromreturning to the state

systemto raise it now. Therefore, this claimis also procedurally
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def aul t ed.

In his brief, petitioner relies solely on the state appellate
clerk’s refusal to file his notion to remand, and his attorney’s
failure file the same, as cause for any default. (Doc. 2 at 26-28.)
However, this i ssue had al ready been presented to t he habeas court and
rej ected; therefore, remand woul d have had no bearing on exhausti on.
I nstead, petitioner elected not to present the claimto the court of
appeal s. Consequently, he cannot show cause for the default and, as
al ready nentioned, there is no fundanental m scarriage of justice at
i ssue here. Therefore, the court will not consider the nerits of this
claim

Conti nui ng, respondents argue that petitioner failed to exhaust
his claimthat trial counsel was ineffective for failing to object to
the trial court’s erroneous jury instructions and constructive
anmendnent of the information. A reviewof the record shows that this
i ssue was never presented in the state proceedings, and is thus
unexhaust ed. Furthernore, it would now be barred by K S A 60-
1507(c). Hence, this <claim is also procedurally defaulted.
Petitioner fails to offer any argunment regarding cause for the
default, and there was no miscarriage of justice. Accordingly, the
court will not consider this claim

Next, respondents assert that petitioner failed to exhaust his
claimthat trial counsel was ineffective for failing to nove for a
mstrial based on juror msconduct. A review of the record shows
that, al though petitioner argued on direct appeal that the trial court
erred by not declaring a mstrial based on juror m sconduct, Wnbley

I, Br. of Appellant at 6, he never presented a claim that tria
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counsel was ineffective in handling this issue. |In fact, petitioner
expressly concedes that he failed to exhaust on direct appeal his
claimthat his trial counsel was ineffective for not requesting a
mstrial. (Doc. 2 at 65.) Modyreover, a review of his state habeas
proceedi ngs shows that, although he had t horoughly presented (and was
therefore obviously aware of) his juror m sconduct claim on direct
appeal, for some unknown reason he failed to present his claim of
i neffective assistance of trial counsel to the state habeas courts.
This claim is thus unexhausted, and procedurally defaulted under
K. S. A 60-1507(c). Petitioner shows no cause for his failure to raise
the claim and, based on the discussion, infra, regarding the
underlying issue of juror msconduct, along with the cunulative
evidence at trial strongly inplicating defendant’s guilt, the court
finds that refusing to consider the nerits of this claim w Il not
result in a fundanmental m scarriage of justice.

Finally, respondents claimthat petitioner failed to exhaust any
clains of ineffective assistance of appellate counsel. The state
court proceedings reveal that petitioner never presented a clai m of
i neffective assi stance of appel | at e counsel, al t hough he clearly coul d
have done so in his state habeas case. Like the preceding clains, any
cl ai ms of ineffective assi stance of appel | ate counsel are unexhaust ed,
and further proceedings in the state court are barred by 60-1507(c).
Plaintiff shows no cause for default. Lacking any indication that
refusal to hear the clains ambunts to a fundanental m scarriage of
justice, the court wll not consider the nerits of any such cl ai ns.

B. Sufficiency of the Evidence

Turning nowthe nerits of the remaining clains, petitioner argues
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that the evidence presented on the first-degree nurder charge was
insufficient to support the jury’ s verdict. When considering
sufficiency of the evidence, the court views the evidence in the |ight

nost favorable to the prosecution. Spears v. Millin, 343 F.3d 1215,

1238 (10th G r. 2003). Under that standard, habeas relief may only
be granted if “no rational trier of fact could have found proof of

gui |t beyond a reasonabl e doubt.” [d. (quoting Jackson v. Virginia,

443 U.S. 307, 319, 324, 99 S. . 2781, 61 L. Ed. 2d 560 (1979)).
Though it involves factual issues, a challenge to the sufficiency of
the evidence is reviewed for legal error. 1d. Accordingly, under
AEDPA the court is limted to determ ning whet her the Kansas Suprene
Court reasonably applied the Jackson standard in this case. 1d.
Under Kansas |aw, in order to convict petitioner of first degree
nmurder, the jury had to conclude that he intentionally killed the
victimwith preneditation. Wnbley I, 271 Kan. at 847-48, 26 P.3d at
662 (citing K.S. A 21-3401(a).) The evidence admtted at trial showed
that petitioner and the victim shared an intimate relationship
punct uat ed by epi sodes of violence. (R Xl at 154-57, 170-75.) Her
body was found approxinmately two blocks from the residence where
petitioner lived. |d. at 55-56. She had been shot seven tinmes at
close range. 1d. at 105-16. Fromthis, the jury was entitled to
concl ude that whoever killed her did so intentionally. Moreover, the
number of tinmes a victimis shot, stabbed, or otherw se struck i s one

factor fromwhich a jury may infer preneditation. State v. Verge, 272

Kan. 501, 511, 34 P.3d 449, 456 (2001).
As far as tying petitioner to the nmurder, the state showed that

a bl oody pillow case found near the victi mmatched anot her pill owase
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found at petitioner’s residence. (R X I at 63-64; XIll at 403-04.)
Li kewi se, the state put on evidence that spots of the victinis blood
were found at the residence. (R XV at 620-22.) On the night of the
murder, prior to discovering the body, police were called to a hone
near petitioner’s residence where petitioner’s car was found abandoned
in the driveway. (R X Il at 300-01, 368-71.) Petitioner admts to
havi ng abandoned the car there that ni ght due to nechani cal problens.
(Doc. 2 at 1, 4.) A neighbor reported discovering a bloody t-shirt
near the car. (R XIlIl at 302, 411-12.) DNA testing of the bl ood
showed that it was consistent with that of the victim (R XV at
621.) Furthernore, police discovered a nine-mllineter pistol on the
ground across the street from the abandoned car. Id. at 424.
Forensic testing showed that this was the nurder weapon. (R XV at
667-84.) Police also discovered two spent shell casings from the
mur der weapon at petitioner’s residence, as well as a nine-mllineter
cartridge hol der bearing petitioner’s fingerprints. (R X I at 144-
45; X'V at 425-27, 551-52.)

Adding to the evidence linking petitioner to the nmurder, the
state provided testinony from a witness who was in petitioner’s
residence the night of the killing. She clained that petitioner
returned honme sonetinme after 10:00 P.M and consulted with his uncle,
the owner of the hone, after which the uncle provided himw th sone
liquid bleach. (R Xl at 381-86.) Petitioner proceeded to apply
the bleach to an area of the carpet, claimng that he was trying to
clean the place where he had vomted earlier in the evening. 1d.
Upon searchi ng the hone, police discovered not one, but three, enpty

bl each bottles in the garbage in a honme w thout a washi ng machi ne.
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(R XIVat 559-62.) Furthernore, DNA testing of the carpet in or near
t he area where the bl each was applied reveal ed DNA consi stent with the
victims blood.? ld. at 621-22. Finally, the state provided
testi nony fromanot her witness who testified that she sawthe victim s
dead body on the front porch of the residence on the night of the
mur der . ld. at 487. Col l ectively, this evidence was nore than
sufficient to allow the jury to conclude that petitioner killed the
victimat his residence with the pistol, dunped her body a few bl ocks
away, abandoned his defective autonobile, attenpted to di spose of the
mur der weapon and the bl oody t-shirt, then returned hone to cl ean up
t he evidence and bl each the bl ood stains out of the carpet.
Turning to the issue of preneditation,

[p]reneditation is the process of thinking about

a proposed killing before engaging in the

hom ci dal conduct. State v. Rice, 261 Kan. 567,

587, 932 P.2d 981 (1997). Prenedi tati on and

del i beration may be inferred fromthe established

ci rcunst ances of the case, provided the i nference

is a reasonable one. In such a case, the jury

has the right to make the inference. State v.
Bui e, 223 Kan. 594, 597, 575 P.2d 555 (1978).

State v. Alvidrez, 271 Kan. 143, 148, 20 P.3d 1264, 1268 (2001).

Factors fromwhich the jury may infer preneditation include the type
of weapon used, the nunmber of times the victi mwas shot, whether the

shots were delivered to vital areas of the victims body, whether

3 Petitioner challenged the conclusion that he was bl eaching the
area where the victins blood stained the carpet, noting that the
wi tness cl ai mred never to have seen any bl ood on the carpet when she
entered the house. (Doc. 18 at 4.) However, the court notes that the
witness failed to suggest that she saw the forner contents of
petitioner’s stomach on the floor either, which would have been
consistent with petitioner’s story. Moreover, the jury was entitled
to question why sonmeone woul d voluntarily ruin carpet with bleach in
order to clean up vonmit.
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| et hal shots were delivered after the victimwas incapacitated, the
assailant’s conduct before and after the nurder, and |ack of

provocation. State v. Pabst, 268 Kan. 501, 512-13, 996 P.2d 321, 329

(2000); Verge, 272 Kan. at 511, 34 P.3d at 456; State v. Henson, 221
Kan. 635, 639, 562 P.2d 51, 56-57 (1977).

Here, the evidence showed that the victimwas shot seven tines
at close range with a handgun. (R XI at 105-116.) The jury was
entitled to infer that at sone point between the first and | ast shots,
petitioner had an opportunity to reflect upon his actions and deci de
to continue firing bullets into the victinm s body. The bullets struck
her in the head, neck, and abdonmen. 1d. The coroner who exam ned t he
body specifically testified that two of the wounds were individually
capabl e of incapacitating the victim 1d. at 110, 113. One of those
bul l ets went through her tongue, the back of her throat, and severed
acarotid artery before exiting through the back of the victim s head,
id. at 109-10, while the other bullet severed a carotid artery, a
jugular vein, and the victims spinal cord. 1d. at 112. Wth at
| east two, and arguably nore, incapacitating gunshot wounds, the jury
was entitled to conclude that at | east one | ethal shot was fired after
the victimhad been incapacitated. Continuing, petitioner attenpted
to hide the crinme by disposing of the body and bl eachi ng the car pet
in his residence to renove the blood stains. The body was disposed
of in a secluded area not far frompetitioner’s home. 1d. at 56-57.
There was also evidence that the victim had previously expressed
profound fear that petitioner would inflict severe harmor even death
upon her if she angered him Id. at 178; XiIlI at 361-62.

Col l ectively, these facts were nore than sufficient to allowthe jury
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to conclude that petitioner killed the victimw th preneditation.

Petitioner countered all this evidence with two alibi w tnesses
who cl ai ned that he was el sewhere at the tinme of the nurder. Eugene
Langford testified that, on the evening of the nmurder, he and
petitioner played video ganes for several hours at petitioner’s
resi dence, after which they went to a |l ocal pool hall for several nore
hour s. (R XVl at 884-91.) Langford testified that he was wth
petitioner until approximtely 2:00 A M on February 10th. He further
testified that after they split up, petitioner spent the remai nder of
the night with another fenale, Tracy Wllianms. WIIians corroborated
that testinony, although she was unable to specify the tinme when
petitioner arrived at her honme. |d. at 876, 880.

Al t hough the jury m ght have believed these alibi w tnesses, they
were not required to do so. Instead, the jury was entitled to
conclude that they were |ying. In fact, there were problens wth
Langford’s testinony that may well have called his veracity into
questi on. First of all, Langford testified that he was in
petitioner’s residence during the entire visit in which petitioner
arranged to borrow his uncle s jeep. Id. at 889-90. However,
Langford specifically testified that he saw absolutely no cl eaning
activities occurring during that visit. Id. at 889-90, 902. By
contrast, Paris Andrews testified that petitioner bl eached the |iving
room carpet during this visit. Simlarly, Langford s discussion of
their return fromthe pool hall, only to imedi ately borrow the jeep
and return to the pool hall nust have raised sone jurors’ eyebrows.
Id. at 890-91. Wy would Langford and petitioner decide to | eave the

bar to drive a few bl ocks hone only to turn around and borrow anot her
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vehicle so they could imediately return to the place they just left?
While this story was pl ausible, under the circunmstances, it was not
above scrutiny. The jury obviously concluded that the alibis were
concocted, and it was the jury' s province to do precisely that.

Turning now to the firearm count, the evidence was also
sufficient to support the conviction for crimnal possession of a
firearm The only elenent in that crine that was di sputed was whet her
petitioner actually possessed the gun. (R XlIl at 298.) Since the
evi dence was sufficient to support a conviction for killing the victim
with a handgun, it was necessarily sufficient to show that he
possessed the gun.

The Kansas Suprenme Court concluded that the evidence was
sufficient to uphold the jury verdict on both charges. Wnbley I, 271
Kan. at 849-50, 26 P.3d at 663-64. That concl usi on was neither
contrary to, nor an unreasonable application of, Jackson.
Accordingly, petitioner’s application is DEN ED on these cl ai ns.

C. Evidence of Prior Incidents of Donestic Violence

Petitioner next objects to the adm ssion of evidence that showed
how he viciously beat the victimon various occasions. (Doc. 2 at
40.) On direct appeal, the Kansas Suprene Court held this evidence
was properly admtted under a well-established rule that allowed
evi dence of prior conduct to show the ongoing violent nature of the
rel ati onship between the parties. Wnbley |, 271 Kan. at 853, 26 P. 3d
at 665-66. According to the state court, the evidence of prior abuse
by petitioner allowed the jury to nmeke the “inference that the
def endant, having once before beaten [the victin] when she di scussed

| eavi ng him and having acted violently toward her in the past, killed
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her when she contenplated making a final break fromhim?”

A federal habeas court nmay not grant relief based on a state
court’s error in applying its own | aw absent a finding that the state
court’s ruling was so arbitrary and capricious as to constitute an

I ndependent constitutional violation. Fields v. G bson, 277 F.3d

1203, 1220 (10th G r. 2002) (citing Lewis v. Jeffers, 497 U S. 764,

780, 110 S. C. 3092, 111 L. Ed. 2d 606 (1990)). The Tenth Circuit
has provi ded the foll ow ng gui dance when revi ewm ng state evidentiary
rulings in a habeas case brought under 28 U. S.C. 8§ 2254:

W nmay not provide habeas corpus relief on the
basis of state court evidentiary rulings “unless
they rendered the trial so fundanentally unfair
that a denial of constitutional rights results.”
Mayes v. G bson, 210 F. 3d 1284, 1293 (10th GCir.),
cert. denied, 531 U S. 1020, 121 S. (. 586, 148
L. Ed. 2d 501 (2000). “[ B] ecause a fundamental -
fairness analysis is not subject to clearly
definable | egal elenents,” when engaged in such
an endeavor a federal court nust “tread gingerly”
and exercise “considerable self-restraint.”
United States v. Rivera, 900 F.2d 1462, 1477
(10th G r. 1990).

Duckett v. Mullin, 306 F.3d 982, 999 (10th Cr. 2002). Wth respect

to adm ssion of evidence of prior bad acts, the court cannot grant
relief “unless the probative value of such evidence is so greatly
out wei ghed by the prejudice flowng from its adm ssion that the

adm ssi on deni es def endant due process of law. " Knighton v. Millin,

293 F. 3d 1165, 1171 (10th G r. 2002) (quoting Duvall v. Reynolds, 139

F.3d 768, 787 (10th Cir. 1998)).

Here, the evidence was highly probative. Just as the Kansas
Suprene Court stated, this evidence showed that petitioner was prone
to treat the victimviolently; and, nore inportantly, on occasions

when she expressed an intent to break off their relationship,
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petitioner responded with extraordi nary violence. Since the evidence
established that the victimwas in the process of breaking off the
relationship with petitioner, this additional evidence regardi ng how
he had responded previously to simlar acts was highly probative.
Petitioner argues that any probative val ue was outwei ghed by the
risk of wunfair prejudice. Wiile that might be the case if the
prosecuti on had been permtted to bring in evidence of prior unrel ated

crines or msconduct, see, e.q., dd Chief v. US., 519 U S 172,

180-81, 117 S. C. 644, 650, 136 L. Ed. 2d 574 (1997) (discussing
unfair prejudice in light of the petitioner’s prior unrelated
conviction for the sanme offense),* the evidence here went to specific

i nstances where petitioner responded violently to this victim under

t hese sane circunstances. Under such circunstances, the risk i s nuch

| oner that the jury would convict on the basis that petitioner was a
person of bad character who has a propensity for committing the crimnes
charged. Rather, under these circunstances, the jury is nore |ikely
to base a conviction on the conclusion that this was the continued
escal ati on of a specific, ongoing, violent relationship, cul mnating
in the death of the victim Wile that conclusionis prejudicial, it
s not unfair. Based on the high probative val ue of the evidence, and
its lowlikelihood of producing unfair prejudice, the court finds that
the trial was not rendered fundanentally unfair. Petitioner’s request

for relief on this claimis DEN ED

“ Petitioner relies heavily on Od Chief. (Doc. 2 at 42-44.)
However, A d Chief was a federal crimnal case interpreting the
Federal Rules of Evidence, which are not applicable to petitioner’s
case. The court cites Ad Chief nmerely as a general exanple of the
type of prior bad acts that give rise to prejudice that is unfair.
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D. Ineffective Assistance of Trial Counsel

Petitioner presents several clains that his trial counsel was
constitutionally deficient. The first of these revolves around the
use of DNA evidence in the case. At the prelimnary hearing, the
state presented evidence that petitioner’s DNA was found on the nurder
weapon. (Doc. 2 at 59.) DNA fromthe gun was found to match a sanpl e
of petitioner’s DNA acquired by | aw enforcenent in a previous case in
whi ch petitioner had been shot. 1d. Petitioner now asserts that
trial counsel’s failure to challenge the accuracy of the DNA testing
at the prelimnary hearing was constitutionally deficient. (Doc. 2
at 64.) Although he presented this issue in his supplenmental petition

to the state habeas court, Wnbley Il, R at 75-76, he failed to

present is to the state court of appeals. The issue is therefore
defaulted. Petitioner shows no cause for the default, and there is
no indication that failure to consider the issue wll result in a
fundamental m scarriage of justice. Accordingly, the issue is not
properly before the court.

Petitioner next argues that his trial counsel failed to
adequately investigate the DNA evidence against him and, nore
specifically, that counsel should have done an independent DNA
analysis. In reviewing petitioner’s ineffective assistance clains,
t he Kansas Court of Appeals properly relied on the standards set forth

in Strickland v. Washington, 466 U S. 668, 688, 694, 104 S. Ct. 2052,

80 L. Ed. 2d 674 (1984). Wnbley Il at 9. A claimfor ineffective

assi stance of counsel in violation of the Sixth Amendnent requires
petitioner to show that 1) his counsel’s performance fell below an

obj ective standard of reasonabl eness; and 2) but for his counsel’s
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unreasonable errors, there is a reasonable probability that the

outcone of the proceeding would have been different. Wllians v.

Taylor, 529 U. S. 362, 390-91, 120 S. C. 1495, 1511-12, 146 L. Ed. 2d
389 (2000); Strickland, 466 U.S. at 688, 694, 104 S. C. 2052, 80 L

Ed. 2d 674 (1984). In evaluating the performance of trial counsel,
t he Suprenme Court provided the foll ow ng guidance:

A fair assessnent of attorney perfornmance
requires that every effort be nade to elimnate
the distorting effects of hi ndsi ght , to
reconstruct the circunstances of counsel's
chal | enged conduct, and to evaluate the conduct
from counsel's perspective at the tine. Because
of the difficulties inherent in making the
evaluation, a court nust indulge a strong
presunption that counsel's conduct falls wthin
the wde range of reasonable professiona
assi stance; that is, the defendant nmust overcone
the presunption that, under the circunstances,
t he challenged action "m ght be considered sound
trial strategy."” See Mchel v. Louisiana, supra,
350 U.S., at 101, 76 S. C., at 164.

Thus, a court deciding an actual ineffectiveness
cl ai mnust judge the reasonabl eness of counsel's
chal | enged conduct on the facts of the particul ar
case, viewed as of the tine of counsel's conduct.
A convicted defendant nmaking a <claim of
i neffective assi stance nust identify the acts or
om ssions of counsel that are all eged not to have
been the result of reasonable professional
judgnment. The court nust then determ ne whet her,
Inlight of all the circunstances, the identified
acts or om ssions were outside the w de range of
prof essionally conpetent assistance. In making
t hat determ nation, the court should keep in m nd
that counsel's function, as elaborated in
prevailing professional norns, is to make the

adversari al testing process work in the
particular case. At the same time, the court
should recognize that counsel is strongly

presuned to have rendered adequat e assi stance and
made al | significant decisions in the exercise of
reasonabl e prof essional judgnent.
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Strickland, 466 U.S. at 689-90, 104 S. C. at 2065-66 (enphasis

added). Thus, under this standard, counsel’s perfornmance i s presumnmed
conpetent, and petitioner bears the burden of rebutting that
presunpti on.

The Kansas Court of Appeals found that, contrary to petitioner’s
assertions, histrial counsel had perforned an adequat e i nvesti gati on.

Wnbley Il at 20-21. |In particular, the court of appeals concluded

as a matter of fact that trial counsel had retai ned a DNA expert, Dean
Stetler, who exam ned the state’s DNA evidence and testified that it
was unreliable. 1d. at 21. The record bears this out. (R XV at
818-40.) In order to rebut the state court’s factual finding,
petitioner bears the burden of refuting it by clear and convincing
evidence. 28 U.S.C. § 2254(e)(1). He does not even attenpt to do so.
I nstead, he nerely argues that defense counsel should have ordered
i ndependent DNA testing. (Doc. 2 at 59.)

Petitioner’s argument fails. Assessing the situation from
def ense counsel’s perspective at the tine, by the tine petitioner was
made aware that the state found his DNA on the nurder weapon, the
state’s | aboratory testing was al ready conpl eted. Experienced defense
counsel know that, once a DNA profile has been obtai ned, the chances
of obtaining different results by running a new |lab test are quite
small. Here, defense counsel’s theory was that petitioner’s DNA may
have gotten on the gun t hrough cross-contam nati on with ot her evi dence
sei zed during the investigation, or (as suggested by Stettler) through
cross-contam nation on the | aboratory work bench. (R XV at 837-40.)
In either case, if cross-contamnation actually occurred, further

anal ysis of the gun would still yield petitioner’s DNA. 1d. Thus,
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if, as petitioner urges, defense counsel had run i ndependent forensic
tests, all that woul d have been acconpli shed was t he producti on of yet
anot her test show ng petitioner’s DNA on the gun. Instead, the nore
producti ve course of action would be to discredit the state’s results
as bei ng the product of shoddy | ab work and cross-contam nation. That
is exactly what happened here. Accordingly, the court finds that
defense counsel’s performance on this matter was not only
constitutionally adequate, but probably the w sest course that any
conpetent |awer could have chosen. The Kansas Court of Appeals

conclusion to that effect was not an unreasonable application of

Stri ckl and.

Petitioner next clainms that his |awer failed himby stating in
openi ng argunent that the state would |ikely put on evidence that his
DNA was on the murder weapon. Utimtely, the state put on no such
evi dence. The state appellate court found no error in counsel’s
actions. Instead, the court of appeals found that, based on the fact
that the state had introduced this evidence at the prelimnary
heari ng, defense counsel’s efforts in opening argunent were a
calcul ated effort to explain away t hat evidence and discredit it from

the beginning. Wnbley Il at 17-20.

The court agrees wth the Kansas Court of Appeals. Def ense
counsel had no way of knowi ng that the state woul d decide not to put
on the DNA evidence |inking petitioner to the nurder weapon. Defense
counsel’s remarks could not be construed as a concession that the
state’s evidence was accurate. Rather, they clearly showthat defense
counsel was preparing the jury to | ook skeptically on this evidence

on the basis of shoddy practices in handling the evidence prior to
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anal ysi s. Indeed, it is quite possible that because of defense
counsel’s remarks the state chose not to put on this evidence.
Petitioner asks the court to condemm defense counsel’s actions based

on hindsight. That approach is strictly prohibited by Strickland.

Based on the information possessed by defense counsel at the tinme of
opening argunments, his actions were not only reasonable, but
comendabl e. The state appellate court’s conclusions were not an
unr easonabl e application of Strickl and.

For his final point of error, petitioner conplains that he was
denied a fair trial when a juror failed to disclose during voir dire
t hat she had been the victim of donestic violence from her husband.
(Doc. 2 at 65.) The Kansas Suprene Court aptly sunmarized the
rel evant facts as foll ows:

The juror in question was B. X, who was
originally fromLaos. After voir dire, the State
attenpted to use a perenptory stri ke on B. X., but
a Bat son chal | enge was rai sed and she remai ned on
the jury. During voir dire, both the State and
the defendant asked the prospective jurors
whet her they or anyone they knew had been a
vi cti mof donestic violence. B. X remained silent
t hroughout such questi oni ng.

During a recess on the first day of trial,
however, jurors inforned the trial court that
B.X. had confided to themthat she was currently
a victi mof donestic violence by her husband. The
trial court inmediately questioned B.X. and the
ot her jurors individually.

B.X. told the court that when one of the
ot her jurors jokingly asked how her husband got
to be a "honme husband, " she began crying and told
himthat she was a victimof donestic violence.
She adm tted that she did not say anything during
voi r dire because the situati on was too personal .
B. X. stated that she cried for 4 or 5 mnutes in
the jury room Follow ng this testinony, B. X. was
di sm ssed fromthe jury.

The trial court then interviewed the jurors.
Al'l of themindicated that B. X.'s story woul d not
affect their ability to be inpartial.
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At the close of the interviews, the tria
court asked if there were any notions. Defense
counsel then stated:

"Your Honor, | have spoken to
client both before we began this
sel ection-not selection, |I'm sorry,

this inquiry and after hearing the
responses to the questions posed, and

my client has advised ne, and [|'m
inclined to agree, we wll not be
making a notion at this tinme for a
mstrial."

The def endant now cl ai ns t hat

notwi thstanding his decision not to seek a
mstrial, the trial court should have declared a
m strial sua sponte

Wnbley I, 271 Kan. at 851, 26 P.3d at 664.

As an initial matter, the court notes that petitioner briefed
this issue to the Kansas Suprene Court exclusively on the basis of
state cases and statutes. Wnbley |, Br. of Appellant at 6-12.

Li kew se, in deciding the issue, the state suprene court relied

exclusively on state precedent. Wnbley I, 271 Kan. at 852, 26 P.3d
at 665. Nonet hel ess, out of an abundance of caution, the court

construes petitioner’s claimthat juror m sconduct denied him*“[t]he
[r]ight [t]o[a] [f]lair and [i]npartial [j]Jury” as stating a claimfor
a due process violation. See Smith v. Phillips, 455 U S. 209, 214,
102 S. C. 940, 944, 71 L. Ed. 2d 78 (1982). Al t hough the Kansas

Supreme Court did not rely on Smith in deciding this issue, its
deci sion should still be upheld unless it was contrary to Smth. See

Wlliams, 529 U.S. at 412-13.

According to Smith, “the remedy for allegations of juror
partiality is a hearing in which the defendant has the opportunity to
prove actual bias.” Smth, 455 U S. at 215, 102 S. C. at 945. That

is precisely what happened here. Mreover, unlike Smth, where the
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Suprene Court found that a hearing conducted after the trial did not
viol ate due process, in this case the hearing was conducted during the
trial, where all parties had the opportunity to probe juror bias
before a verdict was ever rendered. (R X Il at 225-78.) Petitioner
had the burden to denonstrate bias on the part of any juror. See
Smth, 455 U S at 215, 102 S. C. at 945. After extensive
guestioning, he failed to nmeet that burden. |ndeed, upon conpleting
the very exam nation of jurors intended to preserve his rights, he
urged the trial court not to declare a mstrial. (R Xl at 277.)
In Smth, the Suprenme Court provided the follow ng guidance

applicable to the trial of this case:

[ D] ue process does not require a newtrial every

time a juror has been placed in a potentially

conprom sing situation. Wre that the rule, few

trials would be constitutionally acceptable. The

safeguards of juror inpartiality, such as voir

dire and protective instructions fromthe trial

judge, are not infallible; it is wvirtually

I npossi ble to shield jurors fromevery contact or

influence that mght theoretically affect their

vot e. Due process neans a jury capable and

willing to decide the case solely on the evidence

before it, and a trial judge ever watchful to

prevent prejudicial occurrences and to determ ne

the effect of such occurrences when they happen.

Such determinations may properly be made at a

hearing |li ke that ordered in Remmer and held in

this case.
Smth, 455 U. S. at 217, 102 S. C. at 946. The record shows that the
trial court conplied with the nmandate fromSmth to hold a hearing on
the issue of juror bias. Having done so, the state court’s
determ nation that no bias existed, buttressed by petitioner’s urging
to the same effect, is a factual conclusion entitled to deference.
28 U S.C. § 2254(e)(1).

Here, petitioner makes no effort to rebut this factual finding.
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| nstead, he focuses his argunent on how his defense counsel was
ineffective in not noving for a mnistrial. (Doc. 2 at 65-69.)
Li kew se, his belatedly filed notion for an evidentiary hearing
provides no indication that he is prepared to present any additi onal
evidence relevant to deciding this issue. (Doc. 19.) Accordingly,
the court finds that the state trial court’s factual determ nation
that the remaining jurors could be fair and inpartial is entitled to
deference. The Kansas Supreme Court’s resolution of this matter was
not contrary to Smith. Petitioner’s request for relief is DEN ED
IIT. CONCLUSION

For the foregoing reasons, petitioner’s application for a wit
of habeas corpus is DENIED. Likew se, his notion for an evidentiary
hearing is also DENIED. (Doc. 19.) A notion for reconsideration is
neither invited nor encouraged. Any such notion shall not exceed
t hr ee doubl e- spaced pages and shall strictly conply with t he standards

enunci ated by this court in Coneau v. Rupp, 810 F. Supp. 1172, 1174

(D. Kan. 1992). No reply shall be filed. Ildentical requirenents and
restrictions shall apply to any application for certificate of
appeal ability or any other subm ssion, however styled, directed to
t his Menorandum and Order.

IT IS SO ORDERED

Dated this _7th day of July, 2005, at Wchita, Kansas.

s/ Monti Bel ot

Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE

- 30-




