IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

GARY J.BELL, SR,

Petitioner, CIVIL ACTION
V. No. 04-3248-KHV
L. E.BRUCE, et a.,

Respondents.
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MEMORANDUM AND ORDER

Onduly 25, 1997, the Digtrict Court of Sedgwick County, Kansas, convicted Gary J. Bdl, Sr. of

second degree murder.  This matter is before the Court on petitioner’s Petition For A Writ Of Habeas

Corpus Pursuant To 28 U.S.C § 2254 By A Person In State Custody (Doc. #1) filed August 10, 2004;

Moation For An Evidentiary Hearing, And Appointment Of Counsel (Doc. #19) filed March 8, 2005;

Application To Proceed In Forma Pauperis (Doc. #20) filed March 8, 2005; Motion For An Order To

Compd The Kansas Depatment Of Correction And Its Fadilitys [sic] Not To Limit Petitioner’s Legd

Material Needed (Doc. #22) filed April 8, 2005; and Report And Recommendation (Doc. #26) filed

Jduly 7, 2005 by Magidtrate Judge David J. Waxse.
l. Procedural Background
On February 27, 1997, in the Digtrict Court of Sedgwick County, Kansas, the didtrict attorney

charged Bdl withsecond degree murder inviolationof K.S.A. 8 21-3401(a). See Complaint/Information

inNo. 97 CR 0422. On July 25, 1997, ajury found Bell guilty as charged. Verdict, No. 97 CR 0422.
OnJduly 28, 1997, Bdl filed amotionfor anew tria and for judgment of acquitta, both of whichthe didtrict

court denied on Augug 26, 1997. On September 24, 1997, the digtrict court sentenced Béll to lifein




prison.

Bdl appeaed his conviction to the Kansas Supreme Court, arguing that the tria court erred in
(1) failing to give a jury ingtruction on voluntary mandaughter; (2) faling to give a jury ingruction on
involuntary mandaughter; and (3) giving a jury ingtruction outsde his presence. See Brief of Appellant,
State v. Bdl, 266 Kan. 896, 975 P.2d 239 (1999) (No. 97 CR 422). On March 5, 1999, the Kansas
Supreme Court affirmed Bell’ sconviction. Specificdly, it found that (1) becausethe evidencedid not show
that the victim provoked defendant, the trid court did not err in failing to give an ingruction on voluntary
mandaughter; (2) because the evidence did not show that defendant acted in saif defense or killed the
vidim unintentiondly, the tria court did not err in falling to give an ingructiononinvoluntary mandaughter;
and (3) the trid court’ swritten response to a jury question, when defendant was not present and had not
walved hisright to be present, condtituted harmlesserror. See Statev. Bdl, 266 Kan. 896, 917-19, 975
P.2d 239, 252-54 (1999).

On April 11, 2000, Bell filed a state motion for post-conviction relief under K.S.A. 8§ 60-1507.
Bdl asserted eight issues: (1) thetrid court erred when it overruled his motion to suppress his satements
to police; (2) thetrid court erred whenit dlowed the State to impeach his trid testimony; (3) the tria court
erred when it alowed the State to introduce evidence of the victim's good character in its case in chidf;
(4) thetrid court erred when it dlowed the State to introduce aletter from Bell to hiswife; (5) counsel for
both sides denied Bdll’s due process rights by striking females from the jury; (6) defense counsd was
ineffective in pretria preparation; (7) the trid court erred in dlowing the State to introduce evidence of
BdlI’s prior rdationship with his common law wife; and (8) the trid court denied Bdl due process under

the Sixth and Fourteenth Amendments which provide protection againgt denid of fundamentd fairness.




See Brief InSupport Of K.S.A. 60-1507 Writ Of Habeas Corpus filed April 11, 2000 (No. 00C1139).

On June 14, 2000, the digtrict court denied relief without a hearing.  Order/Minute Sheet filed June 28,

2002 in No. 00C1139.

Bell appeded the denia of post-conviction relief to the Kansas Court of Appeals. Bell asserted
that (1) the trid court erred in denying reief without an evidentiary hearing; (2) the triad court erred in
overruling his motion to suppress and counsel was ineffective because she was not prepared withcase law
to support the motion; (3) the trid court erred when it permitted the State to impeach his testimony and
counsdl was ineffective because she did not object to the impeachment; (4) the trid court erred when it
alowed the State to introduce evidence of the victim’s good character in its casein chief and that counsdl
was ineffective because she did not object; (5) thetrid court erred when it dlowed the State to introduce
a letter from Bdl to his wife and counsdl was ineffective because she did not object on the grounds of
marita privilege; (6) counsd for bothsdesdeniedhimdue process and equal protectionby gtriking femaes
from the jury; (7) counsd provided ineffective assstance in pretriad preparation based on gender
discrimination in jury sdection and in failing to object to evidence and testimony; (8) the trid court erred
in dlowing the State to introduce evidence of a discordant relationship between Bell and hiscommonlaw
wife and counsel was ineffective because she did not object to such evidence; and (9) cumulative errors
denied hm due process under the Ffth, Sixth and Fourteenth Amendments of the United States
Condtitution and the Kansas Condtitution, which provide protection agains denia of fundamenta fairness.
On March 22, 2002, the Kansas Court of Appeals denied rdief in part and remanded for further
proceedings. Bdl v. State, No. 85,820 (Kan. Ct. App. Mar. 22, 2002) (unpublished opinion). The Court

of Appedls remanded Bdl’ sineffective assistance damwithregard to pretrid preparation (#7) and Bell's




clam of cumulative error (#9). It determined that counsel’ sfailureto object to admission of theletter from
Bdl to hiswife (#5) condtituted harmless error. It acknowledged that Bell’sdams of error indenid of his
motionto suppress (#2) and inthe method of jury sdection (#6) raised congtitutiond issues, but stated that
he made no showing of exceptiona circumstanceswhichallowed himto raise the dams without fird rasng
them on direct gppedl. The Court of Apped s soecificaly noted that Bdl’ sargument that trid counsel was
unprepared for the suppression hearing was not raised below and was “nonethel ess completely without
merit.” Id. a 6. Because Bell did not raise on direct apped his other daims of trid error, the Court of
Appeds dso determined Bell had waived those clams. It did not consder Bell’'s other ineffective
assistance claims because he did not raise them in his Section 60-1507 motion.*

On October 31, 2002, the trid court conducted a full evidentiary hearing to address the two issues
onremand — pretria preparation and cumulative error —and denied relief onbothdams. Trid counsd did
not tedtify at this hearing. On February 20, 2004, the Kansas Court of Appedls rejected Bdl’s apped,
stating that because strong evidence supported the guilty verdict, additiona witnesses would not have
atered the outcome of the trid and Bell had “falled to present substantial evidence of mistakes by trid
counse that would support his cumuletive error clam.” On May 26, 2004, the Kansas Supreme Court
denied Bdll’ s petition for review.

On August 10, 2004, Bdll filed a pro se petition for writ of habeas corpus in this Court, asserting
the following dams (1) trid counsel was ineffective in seven respects; (2) he did not receive afair trid

because counsdl and the State engaged in gender discrimination in jury selection; (3) the trid court erred

! For unknown reasons, the Kansas Court of Appeals did not specificaly mention Bell’'s
ineffective assstance clam based on gender discrimination during jury selection.
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infalingto suppress his satementsto law enforcement officids after he invoked his Fifth Amendment right
to counsdl; (4) Bell was denied due process rights because trid counsel did not testify at the evidentiary
hearing; and (5) cumulative error.? Asto Bdl’s ineffective assstance claims, he argues that trial counsel
(1) did not adequately prepare for and argue his motion to suppress; (2) did not object to the State’s
impeachment of his trid testimony; (3) did not object to the State’ s introduction during its case in chief
evidence that the victim had good character; (4) participated ingender discriminationduring jury selection;

(5) did not object to the State’ sintroductionof Bdll’ s letter to hiswife; (6) did not subject the State’ s case

to meaningful adversarial teting; and (7) provided ineffective pretria preparation. See Petition For A Writ

Of Habeas Corpus Pursuant To 28 U.S.C. § 2254 By A Person In State Custody (Doc. #1) filed on

August 10, 2004.
[l. Evidence At Trial

Bdl and SidlaBdl (“ Sdld’) marriedin 1982 and had one son, Jeremy. Stellahad two older sons,
Rocky and Bradley. Bl and Stdladivorced in 1993, and Stellamoved back in with Bell after living apart
for gpproximately two weeks. By February of 1997, Stelladecided to leave Bell. On Saturday, February
22, 1997, Bdl, Sdla and Jeremy went to Champs, a bar and grill in Cheney, Kansas, for dinner. At
Champs, Bdl confronted Jason Morris because he believed that Morris and Stellahad asexud relationship.
Bdl told Morristhat he “could have her” and left Stellaand Jeremy after telling them to “have anicelife”

Trid Transcript (“Tr.”) a 244.

2 Bdl’s petition asserts somewhat different claims than his brief does. The Court liberaly
congtrues his petition and attempts to address dl claims asserted but categorizes his clams as set forth in
his brief.




That night Stdla and Jeremy stayed with Paul Madden, a friend of Stdla s with whom she had
previoudy discussed having a relationship. Stella worked at the Taylor Mart in Cheney. On Sunday,
February 23, Bdl went to Taylor Mart and asked Stellawhy she did not come home. Stellatold Bdll that
she would not be coming home and that Jeremy was staying with one of her friends.

On Monday, February 24, Bell went to the Taylor Mart around the gart of Stella s shift at 5:30
am. Sdlahad not shown up for work, and Bdll called her a Madden's gpartment. Bdieving that Bdll
might cause problems when she showed up for work, Stdlla called Cheney Police Chief H.D. Lubbers, Jr.,
and asked him to meet her a the store. Bell stayed at the Taylor Mart for about ten minutes after Stella
arived a work. Bel showed up againinthe evening. Stellatold him that she was going to enroll thekids
inschool inCheney. With Stdlaand Jeremy present, Bell pulled out agun, placed it in hismouth, and said,
“I'll end it Al right here and that way there won't be no problems.” 1d. at 250.

On February 25, Stella, Madden, Bradley and Jeremy went toretrieve items fromBradley’ slocker
at school inKingman, Kansas. Bell confronted Stella and Madden in the school and asked to speak with
Madden. Stdlarefused. Thegroup went to Bell’ shouseto retrieve Stelld s persond items, which Bell had
placed inthe back of his pick up truck. Stellatestified that Bell begged her to come home and stated that
he il loved her. Rocky testified that after Stellaleft, Bell said that he had beencontrolling himsdf not to
pull out agunout and shoot Madden. Rocky also testified that on Wednesday, Bell placed a cocked .38
in his mouth and Rocky hed to talk him out of killing himsdf.

OnFebruary 27, Bell showed up at Taylor Mart at 6:00 am. for the beginning of Stella sshift. He
remained there for much of the morning. Madden brought Stella s sons to the store around 8:00 am. Bl

|eft later inthe morning. At approximately 12:15 p.m., Bell stopped by the home of Chief Lubbersto verify




that Stella had spoken with him about finding atrailer to move into. At about 12:30 p.m., Madden took
Sdla lunch at the Taylor Mart but Ieft when he saw Bdl pull into the parking lot. Stella testified that
Madden walked to his truck and Bell walked towards Madden’s truck. Stella ran outside, saw Béll
ganding at the window of Madden’ struck, and began questioning Bell. Madden put the truck in reverse.
Bdl told Stella, “But he' sdone killed me,” and pulled out agun. Bl fired the gun as Stdlajumped on his
back. Stellathought she heard five shots, and she ran back into the store.

Bdl tedtified at trid. Bell said that he saw Madden’s truck when he pulled into the Taylor Mart
parking lot, and he waited in his van for afew minutes. Bell said that he reached the door of the store as
Maddenwasleaving. Accordingto Bdl, he spokebriefly with Madden, and Stellacame outsdeand yelled
a Bel. Sdlabegan pushing Bl and Bl sad, “Stela, this is killing me” Stdlasad, “he’'s got agun.”
Bdl assumed that Stellawas referring to Madden as having the gun. He pushed Stella out of the way and
saw that M adden had something inhisright hand. Bell pulled out his gun and shot once at Madden’ s hand.
Bdl testified that he next remembered the click of the empty gun.

Other witnesses tedtified that Bell stood outside Madden' s truck and appeared to reach into the
truck. Severa witnhesses saw Stella push Bell and jump on his back. The witnesses differed in their
testimony asto the number of shotsand the successioninwhichBdl fired the shots. One witness reported
four shots while severd others reported six shots.

The coroner tedtified that Madden sustained five bullet wounds, three in his back, one on his
shoulder and one on hisright thumb. The back wounds were fatd. Police found apack of cigarettesand
two lottery tickets on the ground near Madden’s body, al withbullet holes. When Chief Lubbersreached

the scene, Bell admitted that he had agun in hisvan. Chief Lubbers retrieved three weapons from Bell’s




car: a.38 specid, a 9mm automatic and a deer rifle Bell told Chief Lubbers, “I’'m sorry | caused you
trouble” Hedid not tdl policethat he thought M adden had agun or that M adden had anythingin his hand.
Bdl dsotold police that Stella had said something but that he did not recal what she had said. Bell did not
say anything about Stella stating that Madden had agun. Chief Lubbers described Bdl as*“kind of docile
and expressonless” |d. at 331.

At trid, the State offered Bel's statement to police. The trid court admitted the statement in
evidence.
[1l. Post-Writ Motions

A. Evidentiary Hearing And Appointment Of Counsd (Doc. #19)

To be entitled to an evidertiary hearing in a federal habeas action, petitioner must first make

dlegaions which, if proved, would entitte him to rdief. Medina v. Barnes, 71 F.3d 363, 366 (10th Cir.

1995) (citing Townsend v. Sain, 372 U.S. 293, 307 (1963), overruled on other grounds by Keeney v.

Tamayo-Reyes, 504 U.S. 1 (1992)). The Court must then determine whether petitioner is entitled to an
evidentiary hearing to resolve any disputed facts underlying hisdaims. Townsend, 372 U.S. at 309.
In that regard, 28 U.S.C. § 2254(e)(2) provides as follows:

If the applicant has failed to develop the factua basis of a clam in State court
proceedings, the court shal not hold an evidentiary hearing on the dam unless the
applicant shows that

(A) thedamrdieson—

(i) anew rule of condtitutiona law, made retroactive to cases on collatera review

by the Supreme Court, that was previoudy unavailable; or

(i) afactud predicatethat could not have been previoudy discovered through the

exercise of duediligence; and

(B) the facts underlying the claim would be sufficient to establish by clear and

convincing evidence that but for congtitutiona error, no reasonable factfinder

would have found the gpplicant guilty of the underlying offense.




Here, the factua record is fully developed — Bdl had an evidentiary hearing in state court on his
cdamsof cumulative error and ineffective assistance of counsd inpretria preparation. Bdl did not seek an
evidentiary hearing on any other issues. After carefully reviewing Bel’s dlegations, the Court finds for
reasons set forth below that his conviction was not “contrary to” or an “unreasonable application” of
exigting federa law or the Condtitution, and it finds no need to further develop the record.

The Court denies Bdll’s mation for an evidentiary hearing, and further finds no reason to gppoint
counsd to represent him in this matter.

B. Application To Proceed In Forma Pauperis (Doc. #20)

Bdll has gpplied for leave to proceed in forma pauperis. See Application To Proceed In Forma

Pauperis (Doc. #20). On Jduly 7, 2005, Magistrate David J. Waxse filed areport and recommendation as
toBdl’'smation. Magistrate Waxse recommended that the motion be overruled as moat, finding that Bell
has aready pad his filing fee in this case. To date, Bell has not filed an objection to the report and

recommendation. Because Bl has paid hisfiling fee, the Court adopts the Report And Recommendation

and declinesto grant Bell in forma pauperis datus.

C. Motion To Compel (Doc. #22)

On April 8, 2005, Bell filed a motion which seeks to compd the Kansas Department of
Corrections to pemit him to retain a quantity of legad materid which exceeds the quantity which prison
regulations dlow. The State need not supply lega assistance beyond the preparation of initia pleadings

in a petition for a writ of habeas corpus. See Ziegler v. Moore, No. CIV-03-1612-C, 2005 WL

1356486, at *12 (W.D. Okla. May 25, 2005) (plaintiff not entitled to temporary restraining order or

preliminary injunction concerning extra storage space for legd materials). Plaintiff has not shown that




without such reief, he will be denied accessto the courts. Nor has he shown irreparableinjury if heisnot
permitted additiond space to maintain hislegd materids. The Court therefore denies plantiff’s motion.
IV. Legal Sandards

The Antiterrorism and Effective Deeth Pendty Act (“*AEDPA”), Pub. L. 104-32, 110 Stat. 1214
(1996) (codified in rlevant part at 28 U.S.C. § 2254), governs the Court’s review in this case.  See

Paxton v. Ward, 199 F.3d 1197, 1204 (10th Cir. 1999) (AEDPA applies to habess petitions filed after

April 24, 1996, regardiess of date of crimind tria forming basis of conviction). Under Section 2254, as
amended by AEDPA, the Court may not issue awrit of habeas corpus withrespect to any damwhich the
state court adjudicated on the merits unless that adjudication resulted in adecision:

(1) . . . that was contrary to, or involved an unreasonabl e applicationof, dearly established

Federa law, as determined by the Supreme Court of the United States; or

(2) . . . that was based on an unreasonable determination of the facts in light of the

evidence presented in the State court proceeding.
28 U.S.C. §2254(d)(1)-(2). The Court may issueawrit of habeas corpus under the* contrary to” clause
only if (1) the State court arrived a a conclusion opposite to that reached by the United States Supreme
Court on a question of law, or (2) the state court decided a case differently than the Supreme Court ona
set of materidly indiinguisheble facts. Williams v. Taylor, 529 U.S. 362, 405-06 (2000). Under the
“unreasonable gpplication” clause, the Court may grant habess rdlief if the state court “correctly identifies
the governing legd rule but appliesit unreasonably to the facts of aparticular prisoner’scase.” 1d. at 407-
08. The Court may not issue awrit Smply because it concludes in its independent judgment that the Sate

court gpplied clearly established federa law erroneoudy or incorrectly; the application must have been

objectively unreasonable. 1d. a 409-11. The Court presumes “that factual determinations made by the
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state court are correct, and the petitioner bears the burden of rebutting this presumption with clear and

convincing evidence” Martinez v. Zavaras, 330 F.3d 1259, 1262 (10th Cir. 2003) (citing 28 U.S.C. 8§

2254(e)(1)); Fiddsv. Gibson, 277 F.3d 1203, 1221 (10th Cir. 2002)). Thispresumption doesnot extend

to legd determinations or to mixed questions of law and fact. Id. (cting Herrerav. Lemagter, 225 F.3d

1176, 1178-79 (10th Cir. 2000)). That is, the “deferential standard of review does not apply if the Sate
court employed the wrong legdl standard in deciding the merits of the federd issue” 1d. (quoting Cargle
v. Mdlin, 317 F.3d 1196, 1202 (10th Cir. 2003)). Ultimately, this Court’s review of the state court
proceedingsis quite limited, as Section 2254(d) sets forthahighly deferentid standard for evauating state

court rulings. Anderson v. Mullin, 327 F.3d 1148, 1152 (10th Cir. 2003).

V. Analysis

Bdl raises seven ineffective assstance issues. (1) trid counsd was not prepared to argue at his
motion to suppress hearing; (2) trial counsd did not object to impeachment of histrid testimony; (3) trid
counsdl did not object to admisson of good character evidence of the victim; (4) trid counsel did not object
to, and indeed participated in, gender discrimination during jury sdection; (5) trial counsd did not object
to admission of a letter written from Bdl to hiswife; (6) trid counsd did not subject the State's case to

meaningful adversarial tesing; and (7) trid counsdl was ineffective in pretrial preparation.® Bell dso

3 TheCourtligsBdl’ sineffectiveassi stance dams as he identified theminhis petition. Bell’s
brief, however, did not argue themin the same order or identify them in the same language. For example,
Bdl’ spetitiondamsthat counsd did not subject the State’ scaseto meaningful adversaria testing but Bdll’s
brief does not usethislanguage anywhere. Bdl’s petition also argues inadequate pretria preparation, but
his brief makes two dams which could fdl in that category: (1) fallure to interview al witnesses and (2)
counse’s conflict of interest (counsdl carried a heavy casdload and did not respond to his letters or
communicate frequently with him).
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contendsthat he did not receive afar tria because counsd and the State engaged in gender discrimination
during jury selection; law enforcement officers denied his Fifth Amendment right to counsdl after he had
invoked such right; the State denied due process rights when post-conviction counsdl did not cdl tria
counsd to testify a an evidentiary hearing; and cumulative error.
A. I neffective Assistance
1. Defaulted Claims: Motion To Suppress, | mpeachment, Good Char acter
Evidence
A dtate prisoner cannot petition for federal habeas corpus rdief “unless it appearsthat . . . the
goplicant has exhausted the remedies available in the courts of the State” 28 U.S.C. § 2254(b)(1)(A).
The exhaudtion requirement is satisfied if the federa issue has been properly presented to the highest state

court, either by direct review of the conviction or in a postconviction attack. Dever v. Kan. State

Penitentiary, 36 F.3d 1531, 1534 (10th Cir. 1994). The procedura default doctrine precludes federa
habeas review of a clam that astate court has declined to consider due to petitioner’ snoncompliance with
state procedural rulesunless the petitioner canshow (1) both cause and prejudice or (2) manifestinjustice.

Caleman v. Thompson, 501 U.S. 722, 749 (1991). In Coleman, the Supreme Court hdd that if “the

petitioner failed to exhaust state remediesand the court to whichthe petitioner would be required to present
his clamsin order to meet the exhaugtion requirement would now find the claims procedurdly barred[,]”
petitioner’ s claims are procedurally defaulted for purposes of federd habeas “regardless of the decison
of the last state court to whichpetitioner actudly presented hiscdlams.” 501 U.S. at 735n.1; seeaso DUin
v. Cook, 957 F.2d 758, 759 (10th Cir. 1992) (failure to properly present damsinstate court congtitutes

procedura default for purposes of federd habeas review).
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Here, the Kansas Court of Appeals found that Bdl had abandoned the following ineffective
assdance dams by failing to assart them in his initid post-conviction motion under Section 60-1507: (1)
falure to prepare for suppression hearing; (2) falure to object to the State' s impeachment of Bdl’s trid
testimony; and (3) fallureto object to the State’ sevidence of the victim’ sgood character during the State's

caseinchief. SeeLindseyv. Miami County Nat'l Bank, 267 Kan. 685, 690, 984 P.2d 719, 723 (1999)

(issuesnot raised before trid court cannot be raised for firg time onappeal). Because Bell defaulted these
clams, the Court cannot hear them unless he can show cause and prejudice or manifest injustice.
To show cause for the default, Bdl must demongtrate that an objective, external impediment

prevented hmfromraigng thedam. Murray v. Carrier, 477 U.S. 478, 488 (1986). Bell clamsthat he

raised these issues in his Section 60-1507 motion, and he does not acknowledge that he defaulted these
cams. Infact, Bel did default these clams. Bdl v. State, No. 85,820, at 6 (Kan. Ct. App. Mar. 22,
2002) (unpublished opinion). He offers no argument to show cause for his default. Inaddition, Bell does
not show that a miscarriage of justice may result if the Court does not hear hisclams. To make such a
showing, petitioner must demonstrate that a congtitutional error has probably resulted in the conviction of

one who is actudly innocent. See Boudey v. United States, 523 U.S. 614, 623 (1998). Bdll offersno

evidence other than his own opinion that but for counsd’s dleged errors, he would not have been found

guilty. See Strickland v. Washington, 466 U.S. 668, 694 (1984). Because Bell cannot show cause and

prejudice or amiscarriage of justice, the Court cannot hear his daims for ineffective assistance of counsd
based on falure to prepare for his suppression hearing, falure to object to impeachment testimony and
fallure to object to the State’ s evidence of the victim’'s good character.

2. Pretrial Preparation
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Bdl next arguesthat counsel providedineffective ass stance because she faled to properly prepare
for trid. Specificaly, Bell contendsthat counsd failed to interview eight witnesseswho could have rebutted
the State' s theory that he wasjedous of Madden. Bell first raised thisissuein his state habeas apped. On
apped, the Kansas Court of Appeals remanded the issue for an evidentiary hearing. On remand, the
district court applied the two-prong test set forth in Strickland, 466 U.S. at 687: (1) whether counsdl’s
performancefdl bel ow an objective standard of reasonableness; and (2) whether areasonable probability
exiged that but for counsd’s errors, the result of the proceeding would have been different. See Order

Fallowing Remand filed November 25, 2002 in No. 00C1139 (citing Statev. Rice, 261 Kan. 567, 597-

603, 932 P.2d 981 (1997)). Applying Strickland, it found that the totdity of the evidence refuted the
alegations and that the evidence did not establish a reasonable probability of a different outcome but for
the alleged errors.  On apped, the Kansas Court of Appeds applied the same test and concluded that
whileit could not determine that “ counsdl’ s gpparent lack of action was amatter of trid strategy,” the trid
judge — who was best positioned to evaluate performance of counsel — stated that counsdl was well-
prepared for trid and displayed ahigh leve of professona ability. Bell v. State, 84 P.3d 636 (Kan. Ct.
App. 2004) (unpublished opinion). Moreover, the Kansas Court of Appealsheld that Bell had not proved
prejudice. 1d.

The Kansas Court of Appeds decided the merits of Bdl’s dam under correct federa lega
standards. See Strickland, 466 U.S. at 687. Bell agreesthat Strickland states the proper standard. See

Memorandum I n Support Of Petition For Writ Of Habeas Corpus (Doc. #2) filed August 10, 2004 at 39.

The decison of the Kansas Court of Appeds that counsel was not ineffective in falling to interview

witnesses was not contrary to, and was not an unreasonable application of, clearly established federd law.
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Bdl does not identify any decision of the United States Supreme Court which holds on smilar facts that

falure to interview dl witnesses results in ingffective assistance of counsd. Bdll cites State v. Sanford, 24

Kan. App.2d 518, 938 P.2d 1135 (1997), a date case which addresses failure to investigate dibi
witnesses when defendant relies on an dibi defense. Bell, however, did not rely on an dibi defense or
dlege that hiswitnesses could provideandibi. Indeed, Bdll admitsthat he shot the victim, that none of the
eght witnesses were present and that the eight witnesses did not have relevant testimony as to what

occurred at the time of the shooting. See Transcript Of Motion For New Trid filed January 29, 2003 at

40. The case upon which he relies does not establish that the Kansas Court of Appedls unreasonably
goplied federd law.

Bdl dso arguesthat counsdl provided ineffective assstance because of a conflict of interest and
that the state court faled to adjudicate thisissue. Specificaly, Bell contendsthat counsdl had a conflict of
interest because she carried a heavy caseload whichleft little time to work onhiscase. Bell complainsthat
counse visted imonly four times prior to trid and that she did not respond to more than 60 requestsfor
her to seehim. The Kansas Court of Appeals remanded thisissue for hearing as part of Bell’ sineffective
assistance dam based on lack of pretrid preparation. After the evidentiary hearing, the trid court ruled
from the bench, determining that four vigits did not condtitute ade facto case of deficient counsd and that
the record showed that counsel was “well-prepared for the trid, and in fact, displayed a high level of
professiond ability throughout the entire proceedings” 1d. at 8-9. On Bdl’s subsequent appedl to the
Kansas Court of Appeds, he filed two briefs— one drafted by gppointed counsda and one drafted pro se.
Neither brief raised the issue, and thus Bel procedurdly defaulted thisdam. This Court therefore cannot

address whether Bl recelved ineffective assistance of counsd as aresult of an dleged conflict of interest.
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3. Letter From Bell To Stella

Bdl next assertsthat he received ineffective ass tancewhencounsal did not object to aletter which
he wrote Stella during hisincarceration prior to tria. The letter stated in part asfollows: “I loved you so
muchthat | would have done anythingfor youand | did, didn’t I, But it was dl of the world and not of God
s0 it redly ment [Sc] nothing and | am sorry, sorry so sorry.” The Kansas Court of Apped's determined
that “any error committed by Bell’ s attorney in falling to object to the admission of the letter would have
been harmless error and is not cause for reversing his conviction.” Bell v. Sate, No. 85,820, at 7 (Kan.
Ct. App. Mar. 22, 2002) (unpublished opinion).

Bdl argues that this decision was contrary to, and an unreasonable gpplication of, United States
Supreme Court precedent. Specifically, Bell contends that instead of finding that fallure to object to the
letter was harmless error, the Kansas Court of Appeds should have applied the *harmless-beyond-a-

reasonable-doubt” standard set forthby the Supreme CourtinChapmanv. Cdifornia, 386 U.S. 18 (1967).

In Chapman, the Supreme Court recognized that “harmless-error rules can work very unfair and
mischievous results when, for example, highly important and persuasive evidence, or argument, though
legdlly forbidden, findsitsway into atrid in which the question of guilt or innocenceisaclose one” 386
U.S. at 22-23. Here, Bdl admitted at trid that he shot the victim, and other individuals witnessed the
shooting. Bdll has not shown that even if counsel had objected to the letter and even if the letter had not
been admitted, the outcome of the trial would have been different. Bdll isnot entitled to federa habess
corpusrelief on thisissue.
B. Gender Discrimination

Bdl argues that gender discrimination during jury selection deprived him of afar trid and due
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process. Bdl dso arguesthat counsd participated in gender discrimination during jury sdection, and thus
rendered ineffective assstance. Bell raised theissue of gender discriminationin his Section 60-1507 motion
as a matter of due process and equa protection, not as an ineffective assstance clam. See Brief In
Support Of K.S.A. 60-1507 Writ Of Habeas Corpus filed April 11, 2000 (No. 00C1139). TheKansas
Court of Appeds acknowledged that Bell's due process and equal protection question raised a
condtitutiond issue, but found that he did not show exceptiona circumstanceswhich permitted himto raise
it for the firgt ime inhis Section60-1507 mation. Bdl v. State, No. 85,820, at 6 (Kan. Ct. App. Mar. 22,
2002) (unpublished opinion). The Kansas Court of Apped s did not specificaly address Bdll’ sineffective
assistance clam regarding gender discrimination, but noted that *[i]ssues not raised before the trid court
will not be consdered for thefirst time onagpped.” This Court concludes that Bell proceduraly defaulted
thisdam.

C. Fifth Amendment Right To Counsd

Bdl next argues that law enforcement officers denied his Fifth Amendment right to counsdl after
he had invoked hisright to suchcounsd. Previoudy, Bell presented thisclam asaclamthat thetria court
erred inoverruling his motion to suppress stlatements whichhe madeto police after he asked to speak with
anattorney. Bell contends that he has presented this issue to the state courts but that they never ruled on
theissue. Bdl did not present this question on direct apped, however, and the Kansas Court of Apped's
refused to let im raise it for the first time in his petition for relief under Section 60-1507. Agan, Bdl
procedurdly defaulted thisclam.

D. Due Process

Ground Three of Bdl’s petition asserts the following:
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Petitioner was denied his right to Due Process and a meaningful hearing held in a
meaningful manner, when appointed counsd refused to require petitioner’ s tria counsel to
appear at the evidentiary hearing hdd after remand by the court of appeals to consider the
ineffectivess [sic] of trid counsel and to what effect thoes [sic] errors would have on
petitioner’ sfair trid.

Petition(Doc. #1) at 8. Bdl’sbrief satsforth no argument whatsoever which rdaesto thisclam. Falure

to make any argument or cite authority condtitutes awaiver of aclam. See Scott v. Franklin, 122 Fed.

App’'x980 (10th Cir. 2005). Totheextent that Bdll clamsineffectivenessof counsdl during collaterd post-
conviction proceedings, 28 U.S.C. § 2254(i) bars any relief.

E. Cumulative Error

FHndly, Bdl arguesthat the cumulative effect of trid errors denied him Due Process under the Ffth,
Sixth and Fourteenth Amendments of the Condtitution. Bell dlegesthefollowing errors: (1) admission of
satementswhich Bdl madeto police after he invoked his Ffth Amendment right to counsd; (2) ineffective
assstance of counsd for falure to invedigate and interview witnesses, (3) trid counsd’s gender
discrimination during jury selection and failure to object to the State’'s use of peremptory chdlenges to
remove womenfromthe jury; (4) ineffective assistance by fallureto object to evidence of the victim’ sgood
character during the State’ s case in chief; (5) ineffective ass stance by falling to obj ect to Bdll’ sletter to his
wife during his pre-trial incarceration; (6) ineffective assstance by faling to request an additional jury
ingtructiononlesser induded offenses; (7) trid court error infalingto give ajuryinstructiononwhether Bell
engaged in a lawful act (sdf-defense) in an unlawful manner, through the use of excessve force; and
(8) revergble trid court error in giving an additiond jury ingruction without securing Bdll’swaiver of the
right to be present during the ingtruction.

The Court may find cumulaive error whentwo or more harmlesserrorsresult inpotentia prejudice
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to adefendant to the same extent asasnglereversble error. Miller v. Mullin, 354 F.3d 1288, 1301 (10th

Cir. 2004) (quoting Workman v. Mullin, 342 F.3d 1100, 1116 (10th Cir. 2003)). The Court aggregates

individud harmless errors and determines whether the cumulative effect isno longer harmless. 1d. The
Kansas Court of Appeds found one harmless error, and this Court has found no additiona errors. This
Court cannot find that the Kansas Court of Appeds evauationof cumulative error was contrary to, or an
unreasonable gpplication of, clearly established federd law.

IT ISTHEREFORE ORDERED that Petition For A Writ Of Habeas Corpus Pursuant To 28

U.S.C § 2254 By A Person In State Custody (Doc. #1) filed August 10, 2004 be and hereby is

DENIED.

IT IS FURTHER ORDERED that petitioner’s Motion For An Evidentiary Hearing, And

Appointment Of Counsd (Doc. #19) filed March 8, 2005 be and hereby isDENIED.

IT IS FURTHER ORDERED that the Report And Recommendation (Doc. #26) filed

July 7, 2005 by Magidtrate Judge David J. Waxse is adopted in its entirety. Petitioner’s Application To

Proceed In Forma Pauperis (Doc. #20) filed March 8, 2005 is DENIED.

IT ISFURTHER ORDERED that petitioner’ sMotionFor An Order To Compd The Kansas

Department Of Correction And Its Facilitys [Sic] Not To Limit Petitioner’s Lega Materid Needed (Doc.

#22) filed April 8, 2005 be and hereby isDENIED.
Dated this 29th day of September, 2005 at Kansas City, Kansas.
g Kathryn H. Vratil

Kathryn H. Vratil
United States Digtrict Judge
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