IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
BERNARD SM TH,
Plaintiff,
ClVIL ACTI ON
VS. No. 04-3233-SAC

DAVID R. McKUNE, et al.,

Def endant s.

ORDER

By an order entered on August 5, 2004, the Honorable G
T. VanBebber of this court directed plaintiff to denonstrate
his use of the adm nistrative grievance procedure. Plaintiff
filed a tinely response.! The matter was transferred to the

under si gned on June 3, 2005.°2
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Plaintiff asserts, in part, that he submtted grievances
to which he received no response. Because the court has
determ ned that no claimfor relief is stated, the court
need not determ ne whether plaintiff exhausted avail abl e
remedies. See 42 U S.C. 1997e(c)(2)(where claimis
subject to summary dism ssal, court may dism ss w thout
proof of exhaustion of adm nistrative renedies).
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The court takes notice that the notification of the
transfer mailed to plaintiff was returned as
undel i verabl e (Doc. 8).



Havi ng exam ned the record, the court enters the foll ow
ing findings and order.

Backar ound

Plaintiff claims his constitutional rights were viol ated
by the failure to provide adequate nedical care during his
i ncarceration.

The record reflects that plaintiff has a history of heart
conplaints and received an inmplanted defibrillator in June
2002, prior to his incarceration.

I n March 2004, he conpl ai ned of chest pains to the prison
medi cal clinic. Follow ng an appointnent in early April 2004,
plaintiff’s nmedication was changed. Later that nmonth, he was
taken to a community hospital. He clainms prison authorities
failed to schedule a foll ow up appoi ntnment as directed.

I n May 2004, plaintiff was admtted to the prison nmedi cal
clinic and remained there for approximately four days. In
June 2004, he stopped taking his medication “because it
wasn’'t helping ...and felt they was killing nme.” (Doc. 1,
attach. p. foll. p. 3.)

Di scussi on
“To state a claimunder section 1983, a plaintiff must

all ege the violation of a right secured by the Constitution

2



and | aws of the United States, and nust show that the alleged
deprivation was commtted by a person acting under color of

state law.” West  v. Atkins, 487 U.S. 42, 48 (1988);

Northington v. Jackson, 973 F.2d 1518, 1523 (10th Cir.1992).

A conplaint filed pro se by a party proceeding in form

pauperis nust be given a liberal construction. See Haines v.

Kerner, 404 U.S. 519, 520 (1972)(per curiam. However, the
court "will not supply additional factual allegations to round
out a plaintiff's conplaint or construct a |legal theory on a

plaintiff's behalf". Whitney v. New Mexico, 113 F.3d 1170,

1173-74 (10th Cir.1997). Accordingly, such a conpl ai nt may be
di sm ssed upon initial review if the claimis frivolous or
mal i cious, fails to state a claim on which relief my be
granted, or seeks nonetary relief against a defendant who is
i mmune from such relief. 28 U . S.C. 1915(e).

Generally, prison officials violate the Ei ghth Amendnent
when they are deliberately indifferent to a prisoner's

"serious nedical needs." Estelle v. Ganble, 429 U. S. 97, 104

(1976). A serious nedical need is one that has been di agnosed
by a physician as requiring treatnment or one that is so
obvi ous that a | ay person woul d easily recogni ze t he necessity

for a doctor's attention. Seal ock v. State of Col orado, 218
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F.3d 1205, 1209 (10t" Cir. 2000). However, no claim of

constitutional dinmension is stated where a prisoner chal | enges
only matters of medi cal judgnent or otherw se expresses a nere
difference of opinion concerning the appropriate course of

treatment. Ledoux v. Davies, 961 F.2d 1536, 1537 (10th Cir.

1992). Likew se, nmedical mal practice is insufficient to state

a constitutional claim See Estelle, 429 U S. at 106.

Simlarly, a delay in providing nedical care does not violate
t he Ei ghth Amendment unl ess there has been deliberate indif-

ference resulting in substantial harm Oson v. Stotts, 9

F.3d 1475 (10th Cir. 1993).

The court has examned the record, which includes
materials from exam nations apparently conducted prior to
plaintiff’s incarceration and incident to his discharge from
hospitalization in April 2004. Wile it appears the plaintiff
has serious nmedical needs related to his history of cardiac
concerns, the record denonstrates that plaintiff received
ongoi ng nedi cal attention during his incarceration and that he
was dism ssed from the hospital w thout restrictions. See
Doc. 4, Ex. 3.

The record also reflects that staff conti nued to address

plaintiff’s concerns about his defibrillator followng his
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di scharge. |1d., Ex. 8. Plaintiff was advised to conmuni cate
with staff nmenbers if he had additional questions.

After carefully considering the record, the court
concludes the plaintiff cannot prevail on his claim of
constitutional violations. The record shows plaintiff
recei ved continui ng medi cal care and nedi cati on to address his
condition, and his disagreement with that care is not suffi-
cient to state a claim for relief. Accordingly, the court
concludes this matter may be summarily di sm ssed.

| T 1 S THEREFORE ORDERED petitioner’s notion for |eave to
proceed in form pauperis (Doc. 2) is granted.?

| T 1S FURTHER ORDERED pl aintiff’s notion for the appoint-
ment of counsel (Doc. 5) is denied as noot.

IT I'S FURTHER ORDERED this matter is dismssed for
failure to state a claim upon which relief nmay be granted
pursuant to 28 U.S.C. 1915(e)(2)(B)(ii).

Copi es of this order shall be transmtted to plaintiff at

his last known address and to the Finance O fice of the
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Because it appears plaintiff no |l onger is incarcerated,
the court orders no collection action at this tine.
However, should plaintiff return to incarceration, he is
obligated to pay the filing fee of $150.00 and nay be
subject to collection action at that tine.
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correctional facility in which he | ast was incarcerated.

I T 1S SO ORDERED.

DATED: This 12th day of August, 2005, at Topeka, Kansas.

Sam A. Crow
SAM A. CROW
U.S. Senior District Judge



