IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

BRIAN BROWN,

Plaintiff,

V. Case No. 04-3216-JWL
M. EARDLEY, et al.,

Defendants.

MEMORANDUM AND ORDER

On June 30, 2004, Brian Brown filed suit againg Officers M. Eardley, (first name
unknown) Semick, (fird name unknown) Gdly and (firdg name unknown) Mullins Unit
Managers (fird name unknown) Ashman and (firss name unknown) Meldner, Correctiona
Counsdor (firss name unknown) Howard, Case Manager G. Gray, Facility Ceptan Gray
Cavgd, Associate Warden (fird name unknown) Nitchels, Associate Warden Helen Marberry,
Specia Invedtigators (firg name unknown) Goodin and (first name unknown) Rosaus and
Disciplinary Judge (fird name unknown) Lacy under 8§ 1983, dleging that the conditions of
confinement plantiff was subjected to violaed plantiff's Eight Amendment rights guaranteed
by the Conditution, as defendants conspired to have plantiff “attacked and killed” both by
inditution officids and by other inmates.

This matter is currently before the court on plaintiff’s motion to strike al documents

filed by the United States Attorney’s Office on behdf of defendants and plantiffs motion for




a ddfault judgment (Doc. # 80), plantiff’s request for documents to respond to defendants
motion to dismiss (Doc. # 89) and defendants motion to dismiss plaintiff’s complaint (Doc.
# 83).1 Also, plaintiff seeks to add a claim against one or more of the defendants in Doc. # 89.

The court denies plantiff's motion to strike defendants documents, as it was proper
for the United States Attorney’s Office to file extendons for defendants to respond to
plantffs pleadings, protecting defendants rights while awating authority to represent
defendants; denies plaintiff'’s motion for a default judgment, as defendants have responded to
plantiffs complant and even if defendants had not responded, plaintiff has not obtained an
entry of default from the clerk of the court; and denies plaintiff's request for documents to
reply to defendants motion to dismiss because the court has suffident documentation to
determine whether plantiff has exhausted his adminidrative remedies.

The court grants defendants motion to dismiss plantiff's complant and dso dismisses
plantiff's clam found in Doc. # 89 because plantiff has not exhausted his adminigtrative

remedies as evidenced in the documentation provided by plaintiff and defendants.

l. Motion to Strike

1 Paintiff has dso filed a motion for a temporary restraining order and/or preliminary

injunction, arguing continuing violations of hs conditutionad rights a the penitentiary in
Leavenworth, Kansas. (“Emergency Request for Rdief,” Doc. # 56) However, snce filing his
motion, plantiff has been trandferred to the penitentiary in Florence, Colorado where he is no
longer subject to the aleged conditions, and therefore, plaintiff’s motion is moot.
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Fantiff filed a motion to drike dl documents filed on behdf of defendants, Eardley,
Semick, Gdly, Mullins, Ashman, Howard, Cavgad, Nitchds, Goodin, Rosdus and Lacy (“the
federd defendants’), by Assgant United States Attorney Chrigopher Allman, arguing that
AUSA Allman was not authorized to represent the federd defendants.

When an officer or employee of the United States is sued or subpoenaed in his or her
offidd capacity, the Depatment of Justice (“DOJ’) normdly provides representation for the
affected paty. See 28 U.S.C. 8§ 516 (2000); 28 C.F.R. § 50.15(a) (2000). Federa employees
seeking Depatment of Judtice representation mugt formaly request representation and must
9gn a representation agreement, providing al information requested by the DOJ to determine
whether it is appropriate for it to represent the employee. 28 C.F.R. § 50.15(a).

Here, the DOJ agreed to represent the federd defendants at least as of February 1,
2005, but before this agreement was formalized, the DQJ, through AUSA Allman, filed a
motion for an extenson of time to file a response to plantiff's “ ‘Emergency Motion for
Rdie’ Reguesting Temporary Redraning Order and/or Prdiminary Injunction” (Doc. # 67)
and a motion for an extenson of time to file an answer or othewise plead (Doc. # 73).
FPantiff argues that these documents were improperly filed, requiring that they be dricken,
and therefore, defendants have faled to file a timely response to plantiff’'s complaint, making
adefault judgment appropriate.

The court finds that is was appropriate for AUSA Allman to file these requests for
extenson which were purdy procedura, preserving the rights of the federd defendants, rather

than substantive in nature, as the federa defendants sought representation, which was
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eventudly granted by the DOJ. Paintiff also asks that the court strike al documents filed by
AUSA Allman, believing that he does not represent the federal defendants. However, at least
as of February 1, 2005, the DOJ authorized representation of the federa defendants. As the
DOJ has agreed to represent the federa defendants, there are no grounds to srike any of the
pleadings filed after February 1, 2005. Therefore, the court denies plaintiff'’s motion to strike

al of the documentsfiled by AUSA Allman.

. Moation for Default Judgment

As the court has denied plantiff's motion to drike dl documents filed by AUSA
Allmen, plantiffs motion for a default judgment is moot, but even if the court had struck the
documentsfiled by AUSA Allman, default judgment would be denied.

A party seeking a default judgment must fird seek an entry of default from the clerk of
the court upon the opposing party's falure to plead or defend an action. Fed. R. Civ. P. 55(a).
Theredfter, if the party has entered an appearance, as is the case here, the party seeking a
judgment of default must apply to the court for such an award. Fed. R. Civ. P. 55(b)(2).
Because the court favors resolving cases on the merits, default judgments are disfavored. See
Gomes v. Williams, 420 F.2d 1364, 1366 (10th Cir.1970). Therefore, “[flor good cause
shown,” the court may set asde an entry of default or default judgment. Fed. R. Civ. P. 55(c).
Neverthdess, “this judicid preference is counterbadanced by consderations of socid gods,

justice, and expediency” in adjudicating cases. Id.




Here, plaintiff's motion requesting the court to enter default judgment agangt
defendants would not be ripe for the court's review, as default as to defendants has not been
entered. Moreover, there are no condderations present in this case which would override the
srong judicid preference for deciding cases on their merits.

For the above reasons, the court denies plaintiff’s motion for a default judgment.

I11.  Standard for Motion to Dismiss®

The court will dismiss a cause of action for falure to state a dam only when “it appears
beyond a doubt that the plantiff can prove no set of facts in support of his [or her] dams
which would entitte him [or her] to rdief,” Aspenwood Investment Co. v. Martinez, 355 F.3d
1256, 1259 (10th Cir. 2004) (quoting Conley v. Gibson, 355 U.S. 41, 45-46 (1957)), or when
an issue of law is dispodtive. Neitzke v. Williams 490 U.S. 319, 326 (1989). The court
accepts as true dl wdl-pleaded facts, as disinguished from conclusory dlegations, and dll
reasonable inferences from those facts are viewed in favor of the plantiff. Adams v. Kinder-
Morgan, Inc., 340 F.3d 1083, 1088 (10th Cir. 2003). The issue in resolving a motion such
as this is “not whether [the] plantiff will ultimately prevail, but whether the clamant is entitled
to offer evidence to support the clams” Swierkiewicz v. Sorema N.A., 534 U.S. 506, 511

(2002) (quoting Scheuer v. Rhodes, 416 U.S. 232, 236 (1974)).

2 Defendants motion is considered under Fed. R. Civ. P. 12(b)(6) because “a complaint
that fals to dlege the requiste exhaustion of remedies is tantamount to one that fails to state
a dam upon which rdief may be granted.” Seele v. Federal Bureau of Prisons, 355 F.3d
1204, 1210 (10th Cir. 2003) (quotation omitted).




When, as here, a plantiff is proceeding pro se, the court construes his or her pleadings
liberdly and holds the pleadings to a less stringent standard than forma pleadings drafted by
lawvyers. McBride v. Deer, 240 F.3d 1287, 1290 (10th Cir. 2001); accord Shaffer v. Saffle,
148 F.3d 1180, 1181 (citing Hall v. Bellmon, 935 F.2d 1106, 1110 (10th Cir. 1991)). The
liberd congtruction of the plaintiff's complaint, however, “does not rdieve the plantiff of the
burden of dleging auffident facts on which a recognized legd dam could be based.” Id.
(quoting Hall, 935 F.2d a 1110). “Conclusory dlegations without supporting factud
averments are inaUfficdent to state a dam on which relief can be based.” Id. (quoting Hall,

935 F.2d at 1110).

IV. Analyss
Defendants move the court to digmiss plantiff's complant in its entirety as well as a
dam purportedly brought by plantff in a separate pleading because plantiff has faled to
exhaust his administrative remedies® Plaintiff opposes this motion and asks the court to order
production of documents to support his oppodtion to defendants motion to dismiss.
The court denies plantiff's request for documents, as the record as provided by plantiff
and defendants contains sufficient information for the court to decide whether the plantiff has

exhausted his administrative remedies.

3 In Doc. # 89, plaintiff requests copies of documents needed to reply to defendants
motion to dismiss and plantiff adds what he entites a complaint. Paintiff's complaint is an
additiona dam, which has been brought by plantiff without seeking leave to amend his
complant.




The court finds that plantiff has not exhausted his adminidraive remedies for any of
his dams, and therefore, dismissd of plantiff's complaint and purported additiond clam is

warranted.

A. Request for Documents

On February 13, 2005, plantff filed a motion for a “Request For Copy of Documents
Needed to Reply [to defendants motion to dismisg.” (Doc. # 89) There plantiff requested
copies of his “memorandum” and his “Adminidrative Remedy Brief” (Doc. # 4) so tha he
could direct the court to evidence that he had exhausted his adminigtrative remedies.

Hantiff, however, filed a response to defendants motion to dismiss (Doc. # 91) on
February 18, 2005, where he dated that the documents submitted by defendants proved that
plantff had exhausted his adminigraive remedies  Additiondly, plantiff's “Adminigrative
Remedy Brief,” where he attached the documents which he believed supported a finding that
he had exhaugted his adminigtrative remedies, has been reviewed by the court.

Based upon the documents provided by defendants and plaintiff, the court has sufficient
documentation to detemine whether plantff exhausted his adminigraive remedies, and

therefore, plaintiff’s motion for documents to reply to the motion to dismissis denied.

B. Failureto Exhaust Administrative Remedies
The Prison Litigaion Reform Act ("PLRA"), 42 U.S.C. 8§ 1997e(a), requires that

“avalable’ adminidraive remedies be exhausted prior to filing an action with respect to prison




conditions under 8 1983. A prisoner must exhaust the adminidrative remedies available, even
where those remedies would appear to be futile. Jernigan v. Suchell, 304 F.3d 1030, 1032
(10th Cir. 2002). “An inmate who begins the grievance process but does not complete it is
barred from pursuing a 8 1983 cdam under PLRA for falure to exhaust his adminigtrative
remedies.” |d. The “doctrine of substantiadl compliance does not agpply” to cases arisng under
PLRA. Id.

The Tenth Circuit dso has hdd that the PLRA contans a procedura default concept
within its exhaugstion requirement, which means that a prison procedure that is procedurally
barred and thus unavailable to a prisoner in not thereby consdered exhausted. Ross v. County
of Bernalillo, 365 F.3d 1181, 1186 (10th Cir. 2004). “Regardless of whether a prisoner goes
through the formdity of submiting a time-barred grievance, he ‘may not successfully argue
that he had exhausted his adminidrative remedies by, in essence, falling to employ them.” ” Id.
(ating Jernigan v. Suchell, 304 F.3d 1030,1033. (10th Cir. 2002)).

In deciding a Rue 12(b)(6) motion based on exhaudion of adminidrative remedies
under the Prison Litigaion Reform Act, 42 U.S.C. § 1997e, the Court may consder
adminigraive maerids attached to the prisone’s complaint. See Steele v. Fed. Bur. of
Prisons, 355 F.3d 1204, 1212 (10th Cir. 2003) (citing Oxendine v. Kaplan, 241 F.3d 1272,
1275 (10th Cir.2001)). If the prisoner does not incorporate by reference or attach the relevant
adminigrdive decisons, “a defendant may submit an indisputably authentic copy to the court
to be consdered on a motion to digmiss.” Steele, 355 F.3d a 1212 (quoting GFF Corp. v.

Associated Wholesale Grocers Inc., 130 F.3d 1381, 1384 (10th Cir. 1997)).
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The Federd Bureau of Prisons (“BOP’) maintains a four-step procedure for processing
inmae grievances. See Yousef v. Reno, 254 F.3d 1214, 1220 (10th Cir. 2001). The inmae
mus firg attempt to resolve his complant informaly with his prison counsdor. 28 C.FR §
542.13. If unable to reach an informd resolution, the inmate may then direct his complaint
to the warden of his inditution through a written adminigrative remedy request. 28 C.F.R 8§
542.13, 542.14. After the warden's response, if dill unsatisfied, the prisoner may submit an
appedl to the regiond director a the regiond office. 28 C.F.R. § 542.15(a). Findly, the inmate
may appeal to the office of generd counsd in Washington, D.C., the centra office. 28 C.F.R.
§ 542.15. Each dage of the process has its own time limits and procedura ingructions, and
inmates are required to adhere to them. McGee v. Federal Bureau of Prisons, 2004 WL
2931365 at *3 (10th Cir. Dec. 20, 2004).

Here, plaintiff submitted an “Adminisirative Remedy Brief” (Doc. # 4) to show that he
had exhausted his adminidraive remedies <specificdly liging dx adminidrative remedy
filings as evidence of his exhaudion: (1) “Count one set,” #287979, (2) “Count two set,”
#284475, (3) “Count three set,” #299643, (4) “Count four set,” #295019, (5) “Count five
set,” #327357 and (6) “Count six set,” # 325920. The records from all of these grievances,
however, show that plaintiff has falled to exhaust his adminigtrative remedies.

In adminidraive remedy #287979, plantff dleged that he was being harassed by
Officer Eardley. Plantiff atempted to informdly resolve his grievance as evidenced by an
informd attempt to resolve form dated January 10, 2003, but plantff faled to do so, and

directed his complaint to the warden in a document entitled “Inmate Attempt to Resolve’ dated




January 9, 2003. On January 15, 2003, the adminidraive remedy coordinator responded,
rgecting plantffs adminisrative remedy request because it falled to provide gpecific
information concerning how his complant related to the BOP's control of his confinement.
The regiond director’s office recelved an appeal from the adminidraive remedy coordinator’s
decison on January 27, 2003, but his appeal was rgjected on January 29, 2003 because the
plantiff did not provide evidence that he attempted an informd resolution, an inditutiond
adminigrative remedy request form was not filed for the warden of his ingtitution's review and
response before this appea and there was not gpecific information about the apped so that it
could be considered. Plantiff then agppeded to the centrd office on May 1, 2003. There,
plantiff dleged that the reason for the delay in his appea was that he had been denied access
to stamps, envelopes, and “copies in this matter” until April 30, 2003. On May 13, 2003, the
central office reglected plantiff's appeal because more specific information was needed about
plantiff's appea so that it could be consdered and because plantiff’s gppeal was untimely, as
it was not received within thirty days of the regiond office' s response.

The court finds that plantff faled to exhaus his adminidrative remedies for
adminidraive remedy #287979 as his request to the centrd office was untimedy. See Ross,
365 F.3d a 1186. In addition, plantiff faled to exhaust his adminidrative remedies by failing
to gve inditutiond officds, the regional office and the centrd office sufficient information
to congder plantiff’s cams on the merits. See Id. at 1184 (Section 1997e(a) effectuates the
PLRA’s goa of reducing quantity and improving the qudity of prisoner suits by “1) alowing
prison offidds an opportunity to stisfy the inmates complant, thus potentidly obviating the
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need for litigdion; 2) filtering out some frivolous dams, and 3) credting an adminidrative
record that facilitates review of casesthat are ultimately brought to court.”).

In adminidrative remedy #284475, plantff dleged that Officer Eardley acted
unprofessondly and ingppropriatdy, causng risk to plantiff's hedth and safety, and causing
plantiff to suffer psychologicd injury due to fear of ham by inditution saff and other
inmates.  On November 26, 2002, plaintiff and his counsdor agreed that plantiff’'s grievance
was undble to be resolved informdly. Plantiff gpopeded to the warden, who informed plantiff
on December 11, 2002 that an investigation was taking place to address his dlegations, and that
if any meit was found to plantiff's complaint, proper action would be taken. The warden also
apprised plantiff of his right to goped to the regiond office if he was not satidfied with the
warden’'s response.  Plaintiff gppeded to the regiond office on December 12, 2002. The
regiond office infoomed plantiff that his alegation of daff misconduct was forwarded to the
appropriate depatment by the inditution, and that any information regarding saff investigation
is nondisclosable.  Plaintiff appeded the regiond office's decison to the centra office on
May 6, 2003. The centrd office found that plantiff's goped was untimely, coming more than
thirty days after the regiond office’s response when it was due on February 28, 2003, and
informed plantff that he needed to provide veification on BOP letterhead to document that
the untimdiness was not plantiff's fault. Plaintiff replied to the central office with a letter
daing that from February 11, 2003 until April 21, 2003, he was placed in a special housing
unit, and while in the specid housng unit, he did not have access to any forms stamps, or

“aything” He dso clamed that he did not have access to copies of his gppeals and stamps
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until April 30, 2003. In support of his cdams, plantiff attached a BOP memorandum dtating
that Leavenworth had been on lock down status from May 18, 2003 until June 18, 2003.

The court finds that plantiff faled to exhaust his adminidrative remedies for
adminidrative remedy #284475 as his request to the centrd office was untimdy. See Ross,
365 F.3d at 1186. The court aso finds that the untimeiness was not beyond the control of
plantff as the maerids provided by plantff show that the lock down of Leavenworth began
on May 18, 2003, but plaintiff’s gppea was untimely as of February 28, 2003.

In adminidrative remedy #299643, plantff dleges that Officers Semick and Howard,
Unit Manager Asman, Associate Wardens Marberry and Fields, and Warden Connor subjected
plantff, while he was housed in the specid housing unit holding cel, to crud punishment by
hendcuffing plantiff with smdl cuffs and denying plantff food and water for more than six
hours. Haintiff faled to settle the grievance informdly and the grievance was gppeded to the
warden on May 16, 2003. On June 4, 2003, the warden ordered an investigation of plaintiff’s
dlegation, and informed plantff that if any meit was found to his complant, proper action
would be taken. The warden aso apprised plaintiff of his right to apped. On June 26, 2003,
plaintiff appealed to the regiond office, which rgected plantiff's appeal on Jly 14, 2003
because he did not provide a copy of his inditution administrative remedy request. The
regiond office dso informed plantiff that he could resubmit his appeal with the proper
documentation within 15 days. On September 9, 2003, the regiona office receved plantiff's
request for adminidratiive remedy, which was reviewed, and plantiff was informed tha his

dlegations were being investigated, but the results of the investigation were non-disclosable.
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Hantiff appealed the regiona office's decison to the central office on October 3, 2003. The
centra office regected plantiff's appeal because he did not provide documentation of his
inditutiond adminidrative remedy request form, documentation of the response from the
warden, documentation of his regiond office adminidrative remedy appeal nor documentation
of the response from the regiond director. Paintiff was informed that he could resubmit his
apped in proper form within 15 days of the date of the rgection notice, but plaintiff chose not
to do so.

Because plantiff faled to file a proper appeal with the centrd office so that his clam
could be heard on its merits, the court finds that plantff faled to exhaust his administrative
remedies for adminidrative remedy #299643. See Jernigan, 304 F.3d a 1032 (substantia
compliance does not apply to the PLRA).

In administrative remedy #295019, plantff dleges an attempted sexud assault by
Officer Semick. An informd resolution was unable to be reached, and a request for
adminidrative remedy was sent to the warden. The warden ordered an investigation, which
found that there was no meit to plantiff's complaints. The warden in a response dated April
10, 2003, informed plantff of this decison and informed him of his right to appeal. Plaintiff
gppedled to the regiond office on May 1, 2003, and on May 15, 2003, the regiona office
responded, dating that his appeal was denied. Paintiff then appeded to the centra office on
June 26, 2003, but the centra office rejected plantiff’'s appeal as untimdy, as it was received
30 days after the decison of the regiona office and because plaintiff did not provide

documentation of his inditutiond adminidretive remedy request form, documentation of the
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response from the warden, documentation of his regiond office adminidrative remedy agpped
nor documentation of the response from the regiona director. Plantiff was informed that he
could resubmit his appeal with documentation on BOP letterhead tating that the untimeliness
was not his fault. Plantiff did not respond to the centrd offices rgection of this
adminigrative remedy apped.

The court finds that plaintiff faled to exhaust adminigrative remedy #295019 because
plantiff failed to file a proper appea with the centrd office so that his clam could be heard
on its merits. See Jernigan, 304 F.3d at 1032 (substantid compliance does not apply to the
PLRA). PFaintiff dso faled to exhaust this adminigrative remedy as his request to the centra
officewas untimely. See Ross, 365 F.3d at 1186.

In adminigrative remedy #327357, plaintiff aleges that officers assgned to the specia
housng unit dispensed a chemicd agent into plaintiff’s cdl through his cdl vent, and tha the
chemicd agent was a persond item of the officers that was used without authorization. An
informd resolution was unable to be reached, and a request for an administrative remedy was
sent to the warden on March 5, 2004. On March 16, 2004, the warden ordered an investigation
of plantff's dlegation, and informed plantff that if any meit was found to his complaint,
proper action would be taken. The warden also gpprised plaintiff of his right to apped. On
March 19, 2004, plantff appealed to the regiona office.  The regiona office responded April
1, 2004, finding that plantff's dlegations were being investigated, but the results of the
investigation were non-disclosable.  The regiond office dso informed plaintiff of his right to

apped this decison. Plantiff appeded to the central office on April 23, 2004, which rejected
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plantiff's appea as untimdy since it was due by May 1, 2003, within 30 days of the regiona
office decison. Haintiff was informed that he could resubmit his apped with documentation
on BOP letterhead daing that the untimeliness was not his fault, but plaintiff did not respond
to the centra office' s rgection of this adminigtrative remedy apped.

The court finds that plantff faled to exhaust his administrative remedies for #327357
as his request to the central office was untimely. See Ross, 365 F.3d at 1186.

The find adminidrative remedy plantff attached to prove exhaustion of hs
adminigrative remedies was #325920. There, plaintiff alleged that inditution staff
deliberatedly caused his assault, and that he was placed into adminidrative detention as
punishment.  An informal resolution was unable to be reached, and a request for an
adminidraive remedy was sent to the warden on February 20, 2004. The warden’'s response
was not atached, but it is clear that plaintiff was not satisfied with the warden's response and
appesled to the regiond office on March 17, 2004. The regiond office responded on April
4, 2004, finding that plantiff had been the victim of an assault, requiring emergency medicd
attention from a locd hospitd, and that the incident had been referred to the Federal Bureau
of Invedigation where is was being invesigated. The regiond office dso found that plaintiff
was placed in adminidrative detention for his safety and the secure operation of the inditution,
and that he would reman there until completion of the invedigation. Plaintiff was advised of
his rignt to apped, and plantiff appealed to the centra office on April 23, 2004. The centra

office rgected plantiff’s appeal as untimdy as it was due on May 1, 2004, within 30 days of
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the regiona office decison, but that plantff coud resubmit his appeal with verification on
BOP letterhead that the untimeiness was not his fault. Plaintiff did not take any further action.
The court finds that plantff falled to exhaust his adminigrative remedy for #325920
as his request to the central office was untimdly. See Ross, 365 F.3d at 1186.
As plantff has faled to exhaust hs adminigrative remedies for al sx atached
adminidrative remedies, the court grants defendants motion to dismiss plantiff’'s complant.

See Jernigan, 304 F.3d at 1032.

C. New Claim

On February 13, 2005, plantiff filed a document in which he dleges a new dam of
misconduct by Officer G. Gray. (Doc. # 89). This aleged misconduct took place at the United
States Penitentiary in  Florence, Colorado after plaintiff had been transferred from
Leavenworth. Defendants ask that this clam be dismissed, arguing that plaintiff has not
exhaugted his adminidrative remedies.

Plantiff does not dlege that he has exhausted his adminidrative remedies, nor is there
any evidence to support exhaudtion of adminigretive remedies. Therefore, the court finds that
plantff has not exhausted his adminidrative remedies for this clam, and therefore, it is

dismissed. See Jernigan, 304 F.3d at 1032.

V. Conclusion
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The court grants defendants motion to dismiss plantiff's complant because plaintiff
has not exhausted his adminidrative remedies, as evidenced in the documentation provided by
plantff and defendants. The court dso dismisses plaintiff’'s clam contained in Doc. # 89 for
the same reason.

The court denies plantiff's motion to strike defendants documents, as it was proper
for the United States Attorney’s Office to file extensons for defendants to reply to plantiff's
pleadings, while awaiting authority to represent defendants, denies plantiff's motion for a
default judgment, as defendants have responded to plantiff’s complant; and denies plantiff's
request for documents to reply to defendants motion to dismiss because the court has
affident documentation to determine whether plantff has exhausted his adminigrative

remedies.
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IT IS THEREFORE ORDERED BY THE COURT that defendants moation to dismiss
plantiff's complaint (Doc. # 83) is granted, and plaintiff'’s clam in Doc. # 89 is dismissed.
Fantiffs motion to drike dl documents filed by the United States Attorney’s Office on
behdf of defendants and plantiff’s motion for a default judgment (Doc. # 80) are denied, and
the court also denies plantiff's request for documents to reply to defendants motion to
digniss (Doc. # 89). Also, plaintiff’'s motion to expand the Martinez report (Doc. # 80),
plantiff's “Emergency Request for Reief” (Doc. # 56) and plaintiff's “Motion for Evidence
Hearing to Second Supplemental Martinez Report” (Doc. # 95) are denied as moot.

IT 1SSO ORDERED this21st day of March, 2005.

g/ John W. Lungstrum
John W. Lungstrum
United States Didtrict Judge
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