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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

LIONEL MOHAMED, )

)

Plantiff, )

)

VS. )
) Case No. 04-3165-JAR

T. TATTUM, )

)

Defendant. )

)

MEMORANDUM AND ORDER
GRANTING DEFENDANT’'SMOTION FOR SUMMARY JUDGMENT

Liond Mohamed, proceeding pro se, seeks monetary damages againg defendant T. Tattum for
cvil rightsviolations. (Doc. 1.) Specificdly, plaintiff clamsthat defendant failed to protect him from an
attack by afelow inmate at the United States Penitentiary in Leavenworth, Kansas (“USPL”) in
violation of the Fifth, Eighth, and Fourteenth Amendments to the United States Condtitution. Plaintiff’s
Complaint aleges jurisdiction under 42 U.S.C. § 1983, 42 U.S.C. § 1986, 28 U.S.C. 81343, 28
U.S.C. § 1331, and Bivens v. Sx Unknown Named Agents of Federal Bureau of Narcotics.*

Defendant filed aMation to Dismiss, or in the Alternative, a Motion for Summary Judgment
(Doc. 14.), arguing that: (1) the doctrine of sovereign immunity gppliesto bar plaintiff’s suit; (2) the

doctrine of qudified immunity appliesto bar plaintiff’s suit; (3) principles established in Heck v.

1 403U.S. 388 (1971).



Humphrey and Edwards v. Balisok goply to bar plaintiff’s suit; (4) plaintiff cannot establish either a
Fifth Amendment violaion or an Eighth Amendment violation; and (5) the Fourteenth Amendment does
not apply to dams againg federd officids. Plaintiff filed aresponse.

The Court grants defendant’ s Motion for Summary Judgment, as plaintiff’s dam against
defendant in his officid capacity is barred by sovereign immunity, plaintiff’s daim agang defendant in
hisindividud capacity is barred by qudified immunity, dl of plantiff’s dams are barred under Heck v.
Humphrey and Edwards v. Balisok, and plaintiff falsto establish aviolation of the Ffth or Eighth
Amendments.
|. Legal Standards

A. Fed. R. Civ. P. 12(b)(1): Lack of Subject Matter Jurisdiction

There are two datutory bases for federal subject matter jurisdiction. First, under 28 U.S.C. §
1332, federd didrict courts have origind jurisdiction of civil actions where complete diversity of
citizenship and an amount in excess of $75,000 (exclusive of interest and costs) in controversy exist.
Second, under 28 U.S.C. § 1331, federd digtrict courts “have origind jurisdiction of dl civil actions
arisng under the Condtitution, laws or treaties of the United States,” or federd question jurisdiction. In
addition, if the Court has federd question or diversity jurisdiction of some clams, it may exercise
supplementd jurisdiction over sate law daims?

The Tenth Circuit has commented on the limited jurisdiction of the federd courts and

summarized the duties of the digtrict court in considering whether it has jurisdiction to consder a case:

The Federa Rules of Civil Procedures [sic] direct that “whenever it

2 28U.S.C. §1367.



appears by suggestion of the parties or otherwise that the court lacks
jurisdiction of the subject matter, the court shal dismissthe action.”. . .
Moreover, “[@ court lacking jurisdiction cannot render judgment but
must dismiss the cause a any stage of the proceedingsin which it
becomes apparent that jurisdiction islacking.” . .. Nor may lack of
jurisdiction be waived or jurisdiction be conferred by “ consent, inaction
or sipulation.” Since federa courts are courts of limited jurisdiction,
there is a presumption againgt our jurisdiction, and the party invoking
federd jurisdiction bears the burden of proof.?
Paintiff is responsble for showing the court by a preponderance of the evidence that jurisdiction is
proper.* Mere dlegations of jurisdiction are not enough.®
B. Fed. R. Civ. P. 56: Motion for Summary Judgment
Summary judgment is gppropriate “if the pleadings, depositions, answers to interrogatories, and
admissons on file, together with the affidavits, if any, show that there is no genuineissue asto any
materid fact and that the moving party is entitled to judgment as amatter of law.”® A factisonly
material under this standard if a dispute over it would affect the outcome of the suit.” Anissueisonly
genuineif it “is such that a reasonable jury could return a verdict for the nonmoving party.”® Theinuiry
essentialy determinesif thereis aneed for trid, or whether the evidence “is so one-sided that one party

must preval as amatter of law.”®

3 Penteco Corp. v. Union Gas System, 929 F.2d 1519, 1521 (10th Cir. 1991) (internal citations and quotations
omitted).

4 United Sates ex rel. Stone v. Rockwell Int'| Corp., 282 F.3d 787, 797 (10th Cir. 2002).
5 1d. at 798.

® Fed. R. Civ. P. 56(c).

7 Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).
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The moving party bearsthe initia burden of providing the court with the basis for the motion
and identifying those portions of the record that show the absence of agenuine issue of materia fact.™
“A movant that will not bear the burden of persuasion &t trid need not negate the nonmovant's claim.”*
The burden may be met by showing that there is no evidence to support the nonmoving party’ s case.*?
If thisinitid burden is met, the nonmovant must then “go beyond the pleadings and * set forth specific
facts that would be admissible in evidence in the event of trid from which arationd trier of fact could
find for the nonmovant.”* When examining the underlying facts of the case, the Court is cognizant that
al inferences must be viewed in the light most favorable to the nonmoving party and that it may not
make credibility determinations or weigh the evidence

The Court must construe pro se pleadings liberaly and apply aless stringent standard than that
which is applicable to atorneys™® However, the Court may not provide additiond factua alegations
“to round out a plaintiff’s complaint or construct alegd theory on a plaintiff’s behdf.”'® The Court

need only accept as true plaintiff’s “well-pleaded factual contentions, not his conclusory alegations.”*’

10 Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).

2 Thomv. Bristol-Myers Squibb Co., 353 F.3d 848, 851 (10th Cir. 2003) (citing Celotex Corp., 477 U.S. a
325).

2 4.
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14 Matsushita Elec. Indus. Co. v. Zenith Radio, 475 U.S. 574, 587 (1986).
15 \whitney v. New Mexico, 113 F.3d 1170, 1173 (10th Cir. 1997).

16 1q.

7 Hall v. Bellmon, 935 F.2d 1106, 1110 (10th Cir. 1991).
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I1. Uncontroverted Facts

Pursuant to D. Kan. Rule 56.1, “[a]ll materid facts set forth in the statement of the movant shal
be deemed admitted for the purpose of the summary judgment unless specificaly controverted by the
gtatement of the opposing party.” In his response to defendant’ s motion, plaintiff made no effort to
controvert defendant’ s statement of facts. As Judge Crow stated in Beams v. Norton,* “the non-
movant’s duty to admit or deny dlegations of fact is awell-established procedurd rulein Fed. R. Civ.
P. 56 and is not too complex for apro selitigant to understand and follow.” Of course, thisfalure to
comply with this well-established procedura rule does not aone make summary judgment proper, for
plaintiff’ s burden to respond arises only if the motion is properly supported in the first instance.
“Accordingly, summary judgment is ‘gppropriate under Rule 56(e) only when the moving party has
met itsinitid burden of production under Rule 56(c).”*° If the evidence presented by the moving party
does not satisfy this burden, “summary judgment must be denied even if no opposing evidentiary
matter is presented.”* Thus, if anonmoving party failsto properly respond to amotion for summary
judgment, the court mugt first examine the moving party’ s submisson to determine if it has met itsinitid
burden of demondirating that no materia issues of fact remain for trid and thet the moving party is
entitled to judgment as amaiter of law. Having made some examination, this Court finds that defendant

has properly supported his assertions of uncontroverted facts, in accordance with Rule 56. Thus, this

18 256 F. Supp. 2d 1203, 1206 (D. Kan. 2003), aff'd, 93 Fed. Appx. 211 (10th Cir. 2004) (unpublished).

19 See Reed v. Bennet, 312 F.3d 1190, 1195 (10th Cir. 2002).

20 |d. at 1194.
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Court considers defendant’ s statement of facts uncontroverted.

Paintiff isan inmate incarcerated at the USPL; and defendant is a Maintenance Worker
Supervisor a the USPL who served as plaintiff’ s Unit Counsdlor. Plaintiff and his aleged attacker
shared a cdl continuoudy a USPL from October 25, 2000 until June 7, 2002, except for two
occas ons when plaintiff was placed in adminidirative detention, or disciplinary segregation. One such
occasion was wher plaintiff was placed in disciplinary segregation from March 24, 2002 until June 4,
2002. Plantiff never advised USPL staff of any conflict between he and his cdlmate.

On June 7, 2002, plaintiff and his cellmate were involved in afight in which they both received
numerous injuries. Both inmates were transported to an outside hospita for medica trestment. An
investigation of this incident indicated thet plaintiff was actively involved in the fight with his cdlmete,
and was not merdly avictim of an attack. Plantiff subseguently admitted guilt during the disciplinary
hearing. Ultimately, both inmates were found guilty of fighting and were sanctioned accordingly.

Faintiff did not gpped the disciplinary findings, despite being advised of his right to do so.

Prior to the present action, plaintiff filed suit against defendant Tattum and four other officias,
dleging Smilar civil rights violations semming from the June 7, 2002 fight. Judge Vratil dismissed
without prejudice plaintiff’s action for failure to adminigratively exhaust hisremedies. Judge Vratil
noted that the defendants had conceded exhaustion of adminidirative remedies with regard to defendant
Tatum.?? Plaintiff thereafter commenced the presant action againgt defendant Tattum only.

[11. Discussion

2 1d. at *4.



Faintiff sues defendant in both his officid and individud capacities. But in hisresponse to
defendant’s motion for summary judgment, plaintiff states that defendant is*being sued in his Individud
Capacity.” Because of the liberal congtruction required for pro se pleadings, the Court construes
plaintiff’s action as againgt defendant both in hisindividud capecity and his officia capacity as a Federd
Bureau of Prisons (“BOP’) officid.

A. Statutory Claims not Cognizable

Some of plantiff’scamsfall because defendant isafederal officid, not agtae officid. Under
42 U.S.C. 81983, a state officid may be held individualy liable for actions taken under color of date
law.?® But Section 1983 does not gpply to federd officids?® Plaintiff’s Section 1986 daim dso fails,
for one may not state such a cause of action without first stating a cause of action for congpiracy to
violate civil rights under section 1985.%° And plaintiff failed to sate aclam under Section 1985 theory.
Findly, 28 U.S.C. section 1343 is merely the provison granting district courts origind jurisdiction over
actions dleging violations of section 1983 or section 1986 and likewise fails to provide jurisdiction for
plantiff's daim.?

B. Bivens Claims

Asafederd officid, defendant may be hed individually liable for actions taken under color of

23 Kentucky v. Graham, 473 U.S. 150, 165 (1985).
24
See 42 U.S.C. § 1983,
2 See §1986; Santistevan v. Loveridge, 732 F.2d 116, 118 (10th Cir. 1984).

% 50028 U.S.C. § 1343,



federd authority.?” In the semind case of Bivens v. Sx Unknown Named Agents of the Federal
Bureau of Narcotics, the Supreme Court held that plaintiffs may seek damages from federd officidsin
their individua capacities for violations of the Fourth Amendment.?® Courts since Bivens have
characterized additiona condtitutional claims againg federd officids as Bivens dams?®

1. Official Capacity Claims

In contragt, a plaintiff may not establish liability under Bivens againg afederd officd in his
official capacity.* In Farmer v. Perrill,* the Tenth Circuit explained that “an officid-capacity suit
contradicts the very nature of a Bivens action” and that “[t]here is no such animd as a Bivens it
againg apublic officid tortfeasor in his or her officid capacity.”** Instead, an action againgt afederd
officid in his officid capacity is construed as an action againgt the United States ™

And, a suit for damages againg the United States is barred by sovereign immunity unless such

immunity has been waived.>* The United States has not waived sovereign immunity in Bivens actions.®

27 See Bivens v. Sx Unknown Named Agents of the Federal Bureau of Narcotics, 403 U.S. 388, 395 (1971).
28 4. at 395-97.

29 See, eg., Carlsonv. Green, 446 U.S. 14, 18 (1980) (recognizing a Bivens action for Eighth Amendment
violations).

30 gmmat v. United States Bureau of Prisons, _F.3d__, No. 03-3361, 2005 WL 1541070, at *6 (10th Cir. July
1, 2005); see Secle v. Federal Bureau of Prisons, 355 F.3d 1204, 1214 (10th Cir. 2003), cert denied, 125 S. Ct. 344
(2004) (“aBivens claim cannot be brought against . . . defendantsin their official capacities’).

31 275 F.3d 958 (10th Cir. 2001).

321d. at 963.

4.

34 Atkinson v. O' Neill, 867 F.2d 589, 590 (10th Cir. 1989).

% Laury v. Greenfield, 87 F. Supp. 2d 1210, 1213 (D. Kan. 2000); see also F.D.I.C. v. Meyer, 510 U.S. 471,
483-86 (1994).



Therefore, because plaintiff’s only proper action against defendant is a Bivens action, his clams against
defendant in his officid capacity are barred by the doctrine of sovereign immunity.

2. Individual Capacity Claims

A. Qualified Immunity

Under Bivens, federd officids may be individudly ligble for condtitutiond violaions performed
under color of federd authority.*® Qudified immunity is a defenseto aBivens action®” In Harlow v.
Fitzgerald,® the Court explained tha qudified immunity shieds government officids from liability for
damages incurred in the performance of discretionary functions as long as their conduct does not violate
“clearly established gtatutory or congtitutiona rights of which a reasonable person would have
known.”® Courts use an objective andard, evaluating the officid’s conduct in light of the state of the
law at the time of the purported congtitutiona or statutory violation.* Qudified immunity is“an
immunity from suit rather than a mere defense to liability; and like an absolute immunity, it is
effectively logt if acaseis erroneoudy permitted to go to trid "

Upon defendant’ s assertion of a qudified immunity defense in a summary judgment motion,

plantiff has atwo-part burden. Plaintiff must come forward with facts or dlegations that defendant’s

36 Bivens, 403 U.S. at 391 (concluding that federal agents may be held individually liable for Fourth
Amendment violations).

37 Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).

2 d.

¥ 4.

404,

1 saucier v. Katz, 533 U.S. 194, 200-01 (2001) (quoting Mitchell v. Forsyth, 472 U.S. 511, 526 (1985)).
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conduct was a violation of aclearly established condtitutiona or statutory right at the time of its
occurrence and that the violated right was “ clearly established such that a reasonable person in the
defendant’ s position would have known the conduct violated the right.”* Theissue of immunity isa
legd one and the Court may not avoid it by framing it as afactud issue®

The threshold question the Court will consder is. “Taken in the light most favorable to the party
assarting the injury, do the facts aleged show the officer’s conduct violated a condtitutiond right?"#*
Plaintiff contends that defendant violated his congtitutiona rights by “blatantly and deliberatdly” failing to
protect him from aknown and existing threat by afdlow inmate. Plaintiff aleges that on two occasions,
sometime in March of 2002 and on June 5, 2002, his alleged attacker gave defendant notes which were
“clear, concise and explicive [sc],” and that indicated he planned to severdly injure or kill plaintiff if they
shared acdl. Defendant denies receiving any correspondence from plaintiff’ s aleged attacker in which
he articulated an intent to physcaly harm plaintiff.

It iswell-settled that prisoners have a congtitutiond right to reasonable protection from the
attacks of fellow inmates® The Tenth Circuit has held that the failure to protect inmates condtitutes an
Eighth Amendment violation if the prison officia has “an obdurate and wanton disregard for the

inmate' s safety.”* The Supreme Court has used asimilar “ddiberate indifference’” standard to evauae

42 | awmaster v. Ward, 125 F.3d 1341, 1347 (10th Cir. 1997); see Pueblo Neighborhood Health Ctrs. v.
Losavio, 847 F.2d 642, 646 (10th Cir. 1988).

43 Lawmaster v. Ward, 125 F.3d at 1347.
44 .
Saucier, 533 U.S. at 201.
5 g6 Northington v. Jackson, 973 F.2d 1518, 1525 (10th Cir. 1992).

4.
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failure to protect dams*’ Ddiberate indifference is a higher sandard than either smple negligence or
heightened negligence:*® The subjective component of the deliberate indifference standard requires that
the officid “be aware of facts from which the inference could be drawn that a substantia risk of serious
harm exigts, and he must dso draw the inference.”*

Defendant denies notice or knowledge of such facts. And plaintiff fails to demonsrate a
genuineissue of fact concerning defendant’ s knowledge or notice. Although plaintiff aleges that
defendant “blatantly and deliberatdly” failed to protect plaintiff after receiving notice that his cellmate
planned to injure him, plaintiff offersinsufficient evidentiary support to demondrate a genuine issue of
fact. Housing records give no indication of conflict between plaintiff and his cdlmate. Plantiff never
approached or informed USPL gtaff of any problems or conflicts between him and his cdlmate.

Further, after an investigation showed thet plaintiff had been actively involved in afight with his cdllmate,
plantiff admitted guilt and was sanctioned for fighting.

Moreover, other evidence offered by plaintiff isinsufficient to demongrate a genuine issue of
fact about defendant’ s notice or knowledge of athreat to plaintiff. Paintiff does not produce the
threatening notes that his cellmate alegedly wrote and delivered to defendant. Nor does plaintiff show
that he has persond knowledge that the cellmate wrote threatening notes and/or delivered such notes to
defendant. Plantiff submits his own affidavit, but his affidavit fails to demondirate persond knowledge

that such notes were drafted and delivered to defendant by his cellmate. Indeed, Plaintiff was

47 36, eg., Estelle v. Gamble, 429 U.S, 97 (1976).
48 Bd. of County Comm rsv. Brown, 520 U.S, 397, 407-10 (1997).

49 Craig v. Eberly, 164 F.3d 490, 495 (10th Cir. 1998).
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admittedly in disciplinary segregation in March when the first note was dlegedly delivered to defendant.

Nor does plaintiff produce evidence from anyone else with persona knowledge of facts
concerning the notes and defendant’ s notice or knowledge of the notes. Plaintiff offers affidavits of
three other inmates, which contain identica language attesting to seeing the notes and attesting that
plantiff’s cdlmate told them he ddlivered the notes to defendant. Although each affiant attests to seeing
the notes, none of the affiants States that he witnessed plaintiff’s celmate deliver the notes to defendant.
Furthermore, it isinsufficient for the affiants to attest that plaintiff’s cellmate told them that he had
delivered the notes to defendant.  This condtitutes hearsay evidence that is inadmissible when
consdering a summary judgment mation, as it would not be admissible evidence @t trid.

Under the locdl rules of thisdidtrict, “[alffidavits or declarations [must] be based on persond
knowledge and by a person competent to testify to the facts stated which shal be admissblein
evidence.”® Furthermore, awitness s testimony is only admissible if evidence supports afinding that
the witness has persona knowledge of a matter.>* “Conclusory and sdlf-serving affidavits are not
sufficient.”?

Findly, plantiff offers an unsworn, handwritten letter, purportedly written to plaintiff by the
same cdllmate who dlegedly wrote and ddivered the subject threstening notes to defendarnt.

Notably, this handwritten letter refersto plaintiff as“my friend;” and it gppearsto be sgned, “Ras.” Of

%0 b, Kan. R. 56.1(d).
51 Fed. R. Evid. 602.

52 Murray v. City of Sapulpa, 45 F.3d 1417, 1422 (10th Cir. 1995) (citing Hall v. Bellmon, 935 F.2d 1106, 1111
(10th Cir. 1991)); see Hall v. Bellmon, 935 F.2d 1106, 1111 (10th Cir.1991); Sedge v. Cummings, 995 F. Supp. 1276,
1283-84 (D. Kan. 1998); Johnson v. Potter, No. 01-4182-SAC, 2004 WL 2823237, at *2 (D. Kan. Nov. 10, 2004).
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course, this|etter is not a sworn affidavit of “Ras’ and thus does not enjoy that evidentiary weight.

Moreover, this letter does not refer to any threats made againgt plaintiff, and it does not state
that “Ras’ communicated to defendant anything that could be interpreted as a threet to do plaintiff
injury. Rather, intheletter, “Ras’ dates that while plaintiff was in segregation, “Ras’ made a written
request to his unit manager “telling the Adminidration that | do not want to go on living in acell with this
triffling [Sic] peice [9¢] of shit,” when plaintiff wasin segregation. Of course, this statement merely
indicates that “Ras’ communicated his unwillingness to live with plaintiff; it does not indicate thet “Ras’
communicated to defendant his desire or intention to do harm to plaintiff.

In fact, in this unsworn handwritten letter from “Ras’ the only suggestion concerning athreet it:
“Jonesis not the unit manager for that block and if he put Yt back into that cell with me, then heis
playing with hisjob. Todd aso told me that Jonestold him that Yt will be coming back to the cell with
me, | told him well we will see” This letter, even if admissible, does not congtitute evidence that
defendant was aware of asubgantid risk to plaintiff and was indifferent to it. Thereisno identifigble
reference to the plaintiff, and any potentia threat appears to be directed at “ Jones,” who is apparently
some sort of other officid & the prison. Thus, this letter from “Ras’ is aso insufficient to demondrate a
triable issue of fact.

As such, plaintiff’s daim that defendant acted with ddiberate indifference in failing to protect

him condtitutes a conclusory dlegation which isinsufficient to withstand summary judgment.>®  Because

53 It remains unresolved whether a hei ghtened pleading standard is applied to Bivens actions. See
Mangino v. Dep’t of Army, No. 94-2067, 1994 WL 477260, at *13 n.1 (D. Kan. 1994). In Leatherman v. Tarrant
County Narcatics Intelligence and Coordination Unit, 507 U.S. 163 (1993), the Supreme Court rejected a heightened
pleading standard for municipal liability cases under 42 U.S.C. §1983. Id. at 166-67. Then, in Mangino, the court
suggested that Leatherman may have implicitly overruled the heightened pleading standard altogether. Mangino,
1994 WL 477260, at *13 n.1.
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plaintiff hasfalled to come forward with adequate facts or alegations that defendant’ s conduct violated
aclearly established law of which a reasonable person would be aware, the Court grants summary
judgment in favor of defendant based on the doctrine of qudified immunity.

C. Constitutional claims not cognizable

1. Heck and Edwards Analysis

Defendant argues that even if he does not enjoy qudified immunity from this suit, plaintiff's
clams are barred under the Supreme Court’s decisionsin Heck v. Humphrey® and Edwards v.
Balisok>® In Heck, the Court held that to recover damages for “harm caused by actions whose
unlawfulness would render a conviction or sentenceinvaid,” a plaintiff seeking damages under section
1983 must prove that the conviction or sentence was previoudy invaidated.® Thus, in section 1983
actions, courts must evauate whether ajudgment for the plaintiff implies the invaidity of his sentence.’
If it does, and if the conviction or sentence has not been invaidated, the plaintiff’ s complaint must be
dismissed.>®

In Edwards, the Supreme Court extended its holding in Heck to a prisoner’ s alegation of due

process violaionsin adisciplinary proceeding.> The Court concluded that the plaintiff’s chalengeto

5512 U.S, 477 (1994).
55
520 U.S, 641 (1997).
56
Heck, 512 U.S, a 486-87.
571d. at 487.

%8 |d.

%9 Edwards, 520 U.S. at 643-48.
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the disciplinary proceeding procedures implied the invaidity of the judgment against him.®°

Accordingly, the Court held that the plaintiff’ s claims were not cognizable under section 1983.5:

Haintiff’s daim is not entirdly analogous to the damsin ether Heck or Edwards. Thedamsin
Heck and Edwards were made under section 1983, whereas plaintiff’ s only gppropriate clam is under
Bivens. Further, plaintiff’s claims were not related to ether the investigation, asin Heck, or to dlegedly
deficient disciplinary procedures, asin Edwards. Ingtead, plaintiff’s claims were related to defendant’s
purported failure to protect him from an attack by afellow inmate.

Although plaintiff’s dams are not entirly andogous to the clamsin Heck and Edwards, the
principles announced by the Court in those cases are equally applicable to the case a hand. InCrow
v. Penry,® the Tenth Circuit held that a Heck analysisis proper in Bivens actions,®® and, notably, other
courts have followed Heck in failure to protect actions®*

Just asthe actionsin Heck and Edwards implied the invdidity of the plaintiffs conviction and
disciplinary action, afinding that defendant failed to protect plaintiff from an attack by his cellmate

implies the invalidity of the disciplinery adjudication whereby plaintiff was adjudged guilty of fighting.

604, at 645.

61 4. at 648.

62 102 F.3d 1086 (10th Cir. 1996).
%3d. at 1087.
64 See, eg., Lewisv. Richards, 107 F.3d 549, 555 (7th Cir. 1997) (applying the rationale in Heck to conclude

that a prisoner’s section 1983 failure to protect claim was barred where the result of his disciplinary hearing had not
been invalidated).

15



Faintiff’ s Bivens clam bears a sufficient reationship to the disciplinary adjudication such that the dlam
is not cognizable absent the invaidation of the disciplinary adjudication. If plaintiff’sinjuries were
actudly the result of defendant’ s failure to protect rather than plaintiff’ s active participation in afight,
the disciplinary hearing findings are necessarily erroneous and must be invdidated. But plaintiff
admitted guilt during the disciplinary hearing and has not gppeded the disciplinary hearing findings,
despite being given an opportunity to do so. Accordingly, hisfallure to protect action against defendant
IS not cognizable pursuant to the principles announced in Heck and Edwards.

2. Fifth and Eighth Amendment Claims

Even if defendant were nat entitled to immunity, plaintiff’s congtitutional clams cannot survive
summary judgment. Although plaintiff aleges that defendant violated his Fifth Amendment rightsin
addition to his Eighth Amendment rights, his claim is properly characterized as an Eighth Amendment
dam, asafailureto protect daim is essentidly acrud and unusud punishment daim.®® “[W]here
government conduct is constrained by an explicit textua source of congtitutional protection — such as
the Eighth Amendment’ s prohibition againgt crudl and unusud punishment — that Amendment, not the
more generdized notion of substantive due process, must be the guide for andyzing these dlaims.”®
Additiondly, the Supreme Court has suggested that the same state of mind, deliberate indifference, is

required to make out both an Eighth Amendment claim and a subgstantive due process clam in the

% see Dowling v. Hannigan, 968 F. Supp. 610, 612 n.5 (D. Kan. 1997) (determining that a prisoner’ s failure
to protect claim should be analyzed under the Eighth Amendment standards rather than the Fifth Amendment
standards); see also Berry v. City of Muskogee, 900 F.2d 1489, 1494 n.6 (10th Cir. 1990) (reasoning that the Eighth

Amendment “ provides the primary source of protection for prisoners’).

66 Dowling, 968 F. Supp. at 612 n.5 (citing Berry, 900 F.2d at 1492 n.2) (internal quotations omitted).
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prison setting.®” This Court therefore gpplies the Eighth Amendment standard in evauating plaintiff’s
falure to protect clam.

In order to establish afalure to protect clam under the Eighth Amendment, a plaintiff must
alege facts establishing that he was incarcerated under conditions posing a substantia risk of serious
harm and that the defendant was ddiberately indifferent to the plaintiff’s safety.®® Asnoted above,
plantiff’s alegations that defendant acted with ddiberate indifference are conclusory and insufficient to
withstand summary judgment.

Fourteenth Amendment Claim

Plaintiff’s daims that defendant violated his Fourteenth Amendment rightsfails, asthe
Fourteenth Amendment does not apply to the United States or to its officers®® Rather, “the commands
of the Fourteenth Amendment are addressed only to the State or to those acting under color of its
authority.”™® A person may be liable under the Fourteenth Amendment only if heisastate actor.”™ To
be regarded as a ate actor, a person must: (1) be a state officid; (2) have acted together with or
obtained substantiad aid from the state; or (3) engage in conduct that is chargeable to the state.”

Defendant is not properly regarded as a state actor. Therefore, plaintiff’s Fourteenth Amendment clam

67 Deshaney v. Winnebago County Dep't of Soc. Servs,, 489 U.S. 189, 199 n.5 (1989).
®8 Verdecia v. Adams, 327 F.3d 1171, 1175 (10th Cir. 2003).

®9 Ditrict of Columbia v. Carter, 409 U.S. 418 (1973).

0 \d. at 423.

"L Lugar v. Edmondson Oil Co., 457 U.S. 922, 923 (1982).

2 4.
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isdismissed for falure to Sateaclam.
IT ISTHEREFORE ORDERED BY THE COURT that defendant’'s Motion for Summary
Judgment (Doc. 13.) isGRANTED.
IT ISSO ORDERED.
Dated this_4™ day of August 2005.
S Julie A. Robinson

Julie A. Robinson
United States District Judge
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