N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

FRANCI SCO SOSA,
Petitioner,

V. CASE NO. 04-3112-SAC

RAY ROBERTS, WARDEN,
et al.,
Respondent s.

VEMORANDUM AND ORDER

This pro se action filed by an inmate currently confined at
t he Lansing Correctional Facility, Lansing, Kansas, was construed
by the court as a petition for wit of habeas corpus, 28 U S.C
2254. Sosa seeks to challenge his state convictions on nunerous
grounds including that his plea was coerced; the evidence was
insufficient; he was denied procedural due process, a speedy
trial and effective assistance of counsel; and that he did not
wai ve an arraignment, prelimnary hearing or jury trial.

M. Sosa was previously ordered to supplenent his Petition
to denonstrate exhaustion of state renedies “by show ng how and
when the clains” raised in this action “were presented to the
state courts, including the Kansas Supreme Court.” The court
found that petitioner’s response and supplenental materials
failed to establish when sonme of the state actions were filed and

that it was “uncl ear whether petitioner filed the present action



in a tinmely manner or whether he fully exhausted state court
remedi es.” The court then issued a show cause order to
respondents, who filed an Answer and Return (Doc. 24).
Petitioner responded by filing a Traverse (Doc. 31), several
affidavits (Docs. 27, 28, 29, 33), a Motion to Anend his Petition
(Doc. 30), and a Supplenment (Amendnment) to his Traverse (Doc.
31).

In the Answer and Return, respondents generally deny all
petitioner’s clains but specifically allege that Sosa did not
exhaust state court renedies; has procedurally defaulted all his
clainms presented to this court; and that this Petition is tine-
barred by the statute of limtations in 28 U S. C. 2244(d)(1).

Havi ng consi dered all the materials filed includingthe state
court records, this court finds that this Petition was not filed
within the one-year statute of limtations applicable to 2254
actions and should be dism ssed with prejudice as time-barred.
The <court also notes its agreenent with respondents that
petitioner did not present his clains to the Kansas Suprene Court
by way of proper procedures, so that he failed to exhaust state

judicial renmedi es when they were avail abl e.

FACTS
Respondents set forth the procedural history of this case,

and petitioner does not adequately refute their account, which is



supported by state court records. The records indicate that “in
open court” on August 23, 2000, Sosa signed and swore to a
Petition to Enter Plea of Nol o Contendere which included a wai ver
of rights and a statenent of the maxi num possi bl e puni shnment of

986 nmonths inmprisonnent plus a fine of $500,000. The Petition
also included the ternms of the plea agreenment “entered into
between the District Attorney, nmy attorney, and nyself,” that

sone charges woul d be dism ssed in exchange for Sosa’'s pl eas and
a “durational departure” would be recommended of 180 nonths. The
Petition signed by Sosa al so provided that he was satisfied with
his counsel’s advice and entered his plea “with full

under standing” and “freely and voluntarily,” and not as “the
result of any force or threats against me.” The “Order Accepting
Plea” signed by the district judge provided that the judge
“exam ned the defendant wunder oath as to the statenents”

contained in the Petition, and found the plea was made freely
and voluntary, not out of fear or coercion, and with full

under st andi ng of the consequences. The order was signed August

23, 20001,

The state crimnal record contains a paper entitled *“For
Journal Entry,” hand-witten and dated August 26, 2000, by

petitioner, which indicates he will file “a notion for renoval of

! The record doesnot incdlude atranscript of the pleaproceedings or of any 1507 hearing, and
it does not appear that any were produced.



no contest plea.” On a form attached to the paper, Sosa states
“this paper are not notions.” In the letter and throughout
Sosa’'s materials it appears that he did not want to enter a plea
and that after he had, he wished to withdrawit. However, it is
also clear that he entered the courtroom having considered
entering a plea, that his wife and attorney advised hi mto accept
the plea agreenent, and that he did sign a plea petition and
pl ead nol o contendere in open court.

The next paper in the crimnal file is a copy of a letter
from Sosa to his appointed attorney M. Albins asking him “to
file nmotion to vacate, and renpve no contest plea entered on 8-
23-00.” Another letter inthe file dated by Sosa on Septenber 1,
2000, to Al bins asked himto file a “nmotion for renoval of the no
contest plea” on the grounds that it was not freely or
voluntarily given and Sosa “was not in a sane state of mnd.” On
Septenber 6, 2000, Albins filed a “Motion to Set Aside Plea of No
Contest” in which counsel stated that “even though (Sosa)
confessed to the police shortly after the crinme,” he believes “he
was so drunk at the time that he was not responsible for his
acts.” Counsel asserted the plea was involuntary and asked t hat

it be set aside?2. The docket sheet in the crimnal file indicates

2 On September 19, 2000, attorney Albins filed aMotionfor Dispositiona Departure, which
stated Sosa had “ plea bargained for a sentence of 180 months because it was in the best interests of the
child, the family and the Defendant.” The crimina docket in the State case refers on September 19, 2000,
to defendant’ s motion to set aside plea, and provides that atorney Albins was permitted to withdraw and
new counsel, Albert Grauberger, was gppointed to represent Sosa. On September 29, 2000, Sosafiled a
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def endant’s “nmotion to set aside plea” was heard and denied on
Novenber 3, 2000, with counsel Grauberger appearing on behalf of
Sosa, who was not present. Sentencing was set for Novenmber 13,
2000, and on that date Sosa appeared wth counsel and was
sentenced to 180 nonths inprisonnent. The only subsequent entry
on the crimnal docket sheet is “Notice of Appeal Fil (Pro Se)”
dat ed August 6, 2002.

It is obvious fromthe record that no tinely direct cri m nal
appeal was filed. K S. A 22-3608(c) sets forth the tinme within
whi ch an appeal nmust be taken: “For crinmes conmtted on or after
July 1, 1993, the defendant shall have 10 days after the judgment
of the district court to appeal.” Respondents advise that
generally, wunder Kansas Law there is no right to appeal a
conviction upon a plea of nolo contendere, citing K. S. A 22-
3602(a)3 see also K S. A 22-3210(d). Petitioner alleges that

def ense counsel in the crimnal case advised him that he had no

pro se Motionfor Release Prior to Trid inwhichhe asked to be rel eased pending trid wherein he stated that
he had a*“long history of dcoholism” and the * crime was committed while defendant was under the influences
of extreme menta or emotiona disturbances.” On October 3, 2000, a pro se “writ of habeascorpus’ was
filed by Sosain the state criminal case (No. 00CR0026), seeking immediate release claiming denial of
speedy trid and that continued detention was “prgjudicing” his ability to present an effective defense. On
October 20, 2000, Sosafiled a* Petitionfor Writ of Habeas Corpus’ inthe Wyandotte County court again
seeking immediate release and claiming denia of speedy tria. On November 1, 2000, Sosafiled apro se
“Motion for Dismissal with Prgjudice” based on dleged denia of speedy trid. These motions filed before
sentencing in the crimina case were presumably disposed of at or before sentencing.

3 “No appedl shdl be taken by the defendant from a judgment of conviction before adidrict
judge upon apleaof . . . nolo contendere, except that jurisdictiona or other grounds going to the legdity of
the proceedings may be raised by the defendant as provided in K.S.A. 60-1507. . . .”
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right to appeal. However, under Kansas |aw, the statute
generally precluding appeal from judgnment of conviction upon a
pl ea of nolo contendere has been held not to preclude direct
appeal from a district court’s denial of a motion to wthdraw

pl ea%. State v. MDaniel, 255 Kan. 756, 758-59, 877 P.2d 961

(Kan. 1994). K S. A 22-3210(d) provides:

A plea of guilty or nolo contendere, for good cause

shown and within the discretion of the court, nmay be

wi t hdrawn at any time before sentence is adjudged. To

correct mani fest injustice the court after sentence may

set aside the judgnent of conviction and pernmit the

def endant to w thdraw t he pl ea.

While it thus appears that Sosa attenpted to withdraw his plea
prior to sentencing, his notion was denied and not tinely
appeal ed.

Sosa also attenpted to withdraw his guilty plea by filing
notions after sentencing. State court records include a docunent
filed in the Wandotte County District Court by Sosa on Novenber
22, 2000, entitled “Pursuant to K. S. A. 60-1507" and assi gned Case
Number 2000 C 4473. Therein Sosa asked the state district court
to set aside his conviction and sentence claimng his plea was
I nvoluntary, his counsel was ineffective, and he was deni ed due

process and other constitutional rights. In a Journal Entry

filed on January 3, 2001, Judge MCl ean found:

4 K.S.A. 22-3210(d) permits withdrawal of a plea ether before or after sentencing, but is
slent asto the time frame withinwhichamotionto withdraw pleamust befiled and/or heard. McDanid, 255
Kan. at 761.



“The conplaints raised in Plaintiff’s Mtion were al

t horoughly argued and considered by the court in

connection with Plaintiff’s crimnal case. No new

i ssues are raised. The present notion, together with

the court files and records conclusively show that

plaintiff is entitled to no relief.”

The record shows and petitioner does not refute that no tinmely
Noti ce of Appeal was filed®> fromthe district court’s denial of
Sosa’'s first 1507 petition (Case No. 2000 C 4473).

On August 28, 2001, Sosa filed in Wandotte County District
Court a “Mdtion Pursuant to K.S.A 60-1507" assigned Case No.
2001 C 3301, and a brief in support which raised the clains
presented herein. The state court records in this case include
a Journal Entry filed January 22, 2002, finding that Sosa’'s
request for relief under 1507 had previously been rul ed upon and
denied in Case No. 2000 C 4473. The court “therefore summarily”

di sm ssed Sosa’'s request for a hearing and denied relief. Sosa

subm tted a docunent entitled “Notice of Appeal” which was filed

5 The gate crimind fileindicatesthat in January, 2001, Sosa requested copies of transcripts.
See May v. Workman, 339 F.3d 1236, 1237 (10" Cir. 2003)(limitations period not tolled by motions for
transcripts). On March 7, 2001, Sosafiled apaper entitled “ Notice of Intent to Appea” in which he Sated,
“I have not properly appealed my case.” Herequested “any forms| may need for appeal process,” and was
advised there were none. On May 3, 2001, Sosafiled a“Mation to File Notice of Appea Out of Time’
in Case No. 00CR0026 wherein he stated that he “filed an appeal- 60-1507 -on or about November 21,
2000, but that wasimproper procedure.” OnNovember 13, 2002, an order was entered in Case No. 00-
CR-0026 noting that Sosa had filed a motion to file anotice of appeal out of time on August 6, 2002, which
had not been ruled upon, and aNotice of Appeal onthe same day. Thejudge held that Sosa “ has not filed
anatice of gpped in atimely fashion and accordingly the notice of apped filed hereinisdenied.” Thecourt
referredto K.S.A. 22-3608(c), providing defendant 10 days after judgment to appeal. Thesefilingsdid not
condtituteatimely apped of ether Sosa's crimind convictions or his 1507 motion filed in 2000 (Case No.
2000 C 4473).



on March 26, 2002, but apparently did not proceed with the appeal
after being notified that he needed to satisfy the filing fee and
ot her requirenents.

This court has carefully reviewed the materials filed in the
state courts and this court by Sosa to determ ne when he had
state actions “properly pending” and if he diligently pursued

state court renedies during the limtations period.

DI SCUSSI ON

T1 MELI NESS

Under 28 U.S.C. 2244(d)(1) a person in custody pursuant to
a state court judgnment has a one-year period fromthe date his
conviction becones “final” in which to file a 2254 petition. The
first and nost difficult question in this case is when the
statute of limtations began to run. By statute, the one-year
period of |limtations generally begins to run from “the date on
whi ch the judgment becanme final by the conclusion of direct
review or the expiration of time for seeking such review” 28
U S. C 2244(d)(1)(A). Respondents assert the period began to run
10 days from the date of sentencing, excluding weekends and
hol i days. They theorize that even though Sosa had no right to
directly appeal the judgnent of conviction upon his plea, he
coul d have directly appeal ed the denial of his notion to withdraw

his plea within 10 days after judgnment. The tinme in which to



directly appeal a conviction is also 10 days. Thus, they argue
that Sosa’ s convictions became “final” on Novenmber 29, 2000, 10
days after sentencing. Sosa does not present facts or argunents
contrary to respondents’ position®, Ordinarily, the one-year
statute of limtations for filing a federal habeas corpus action
under 2254 would have begun to run after Sosa’ s convictions
becanme “final.” However, 28 U.S.C. 2244(d)(2) tolls from the
limtation period any tinme spent pursuing state post-conviction

relief. See Hoggro v. Boone, 150 F.3d 1223, 1226 (10" Cir.

1998). Specifically, Section 2244(d)(2) reads in part:
The time during which a properly filed application for
State post-conviction or other collateral review with
respect to the pertinent judgnent or claimis pending
shall not be counted toward any period of limtation
under this section.”

Applying the plain | anguage of the statute to the facts of this

case, the follow ng conmputations are nade. Sosa filed a notion

to withdraw plea on Septenber 6, 2000, which was denied on

Novenber 3, 2000, days before sentencing. Under Kansas |aw, Sosa

6

The Tenth Circuit hasheld in unpublished opinions that convictions onpleaswere “find” 10
days after conviction, but those cases dl involved Oklahoma law (Rule 4.2 of the Rules of the Oklahoma
Court of Criminal Appeals) which expressy provided that a defendant has 10 days from the time of
convictionto file an applicationto withdraw hisplea. The question iscomplicated in thiscase by thefact that
Kansaslaw does alow for amotion to withdraw to be filed after sentencing to correct menifest justice. This
court findsno authority suggesting that the statute of limitations for filing a 2254 petitiondoes not commence
running until the time for filing a post-conviction motion suchas amationto withdraw or a1507 petition has
expired, whena prisoner hasfailed to pursue suchremedies. See Goodballet v. Mack, 266 F.Supp.2d 702,
706-07 (N.D. Ohio 2003).




had 10 days’ to appeal the denial of his notion to withdraw. He
did not file a direct appeal fromthe denial of his notion. Nor
did he file a direct appeal from his convictions. Thus, this
court concludes that Sosa’s convictions becane “final” no |ater
t han 10 days after sentencing, on November 29, 2000.
Petitioner’ s first state post-conviction notion was “properly
filed” in Case No. 2000 C 4473, on Novenber 22, 2000, and tolled
the running of the statute of limtations before his convictions
becanme “final.” This nmotion was “pending” until it was denied by
the state district court on January 3, 200l. Petitioner had 30
days after the denial to file an appeal therefrom see K S. A 60-

2103(a), which he failed to do. See G bson v. Klinger, 232 F.3d

799, 804 (10t Cir. 2000). Wien Sosa’'s first 1507 action was no
| onger “pending” and the time to appeal expired on approximately
February 3, 2001, the statute of linmtations began to run. See

Barnett v. LeMaster, 167 F.3d 1321, 1323 (10" Cir. 1999); Rhine

v. Boone, 182 F.3d 1153, 1156 (10'" Cir. 1999).
After 206 days of the limtations period had run, on August
28, 2001, Sosa filed his second 60-1507 notion in Case No. O01-

3301. This action was “pending” until it was denied on January

! Had Sosa appealed the denia of his motion to withdraw his plea to the Kansas Court of
Appedls and ultimatdy to the Kansas Supreme Court, his conviction would not have become “find” unil
after those appeds were decided; and if relief was denied, until ninety days later, when his time to file a
petition for writ of certiorari in the United States Supreme Court expired. Lockev. Sifle, 237 F.3d 1269,
1273 (10" Cir. 2001). However, where ashere petitioner did not appedl, his convictionsbecamefina when
the time in which he could have appealed expired.
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22, 2002; and no tinely notice of appeal was filed. This second
1507 could also be held to have tolled the limtations period.
However, even assumng it had a tolling effect, the statute of
limtations comrenced to run again 30 days after the denial, on
approxi mately February 22, 2002. Thereafter, the linmtations
period ran unabated for 150 days until approximately July 31,
2002, when the statute of limtations expired in this case with
no 2254 petition having been filed in federal court.

Petitioner filed numerous, various notions and petitions in
state court after July, 2002, but since the limtations period
had al ready expired, they had no tolling effect. The original
pleading filed in this case was verified by petitioner on March
31, 2004. As noted, Sosa has had two opportunities before
this court to show that his Petition should not be dism ssed as
time-barred. In response to the court’s prior order, he filed
numer ous exhibits; and in response to the argunent in the Answer
and Return that the Petition is tine-barred, he filed a Traverse
and ot her docunments. However, in his responsive pleadings, Sosa
has mainly cited |legal authority and argunments on the nerits of
his claims, and very little regarding his failure to file his
federal Petition within the one-year statute of limtations. The
court concludes that Sosa has failed to neet his burden to show
that this action was filed within the statutory time limt.

The limtations period nmay be subject to equitable tolling;
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however, the burden is on the petitioner to show that
“extraordinary circunstances prevented him from filing his
petitionontinme.” Petitioner’s pro se allegations are |liberally
construed as generally claimng he is entitled to equitable
tolling. Equitable tolling is warranted only in “rare and
exceptional circunstances.” GG bson, 232 F.3d 808, quoting Davis

v. Johnson, 158 F.3d 806, 811 (5'" Cir. 1998), cert. denied, 526

U S. 1074 (1999); FEelder v. Johnson, 204 F.3d 168, 170-71 (5"

Cir.), cert. denied, 531 U.S. 1035 (2000). To qualify for such

tolling, petitioner must denonstrate that extraordi nary
circunstances beyond his control prevented himfrom filing his
petition on tinme, and that he diligently pursued his clains

t hroughout the period he seeks to toll. Marsh v. Soares, 223

F.3d 1217, 1220 (10'" Cir. 2000), cert. denied, 531 U S. 1194

(2001). For exanple, the Tenth Circuit has stated that equitable
tolling is appropriate where a prisoner is actually innocent;
when an adversary’ s conduct or other uncontroll abl e circunstances
prevent a prisoner from tinmely filing; or when a prisoner
actively pursues judicial remedies but files a defective pl eadi ng

during the statutory period. Burger v. Scott, 317 F.3d 1133,

1141 (10" Cir. 2003). Petitioner does not allege and his
numerous filings do not denonstrate sufficiently analogous
extraordi nary circunstances.

I nstead, the circunstances alleged by petitioner, or that
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appear from his filings here and in state court, are
significantly simlar to conplaints about unfamliarity with the
| egal process, and illiteracy, which have been found to provide

no basis for equitable tolling. See Scott v. Johnson, 227 F.3d

260, 263 FN3 (5'" Cir. 2000), cert. denied, 532 U.S. 963 (2001).

Mor eover, ignorance of the |aw generally and of the AEDPA tinme
limt in particular will not excuse tinmely filing, even for an
i ncarcerated pro se prisoner. Marsh, 223 F. 3d at 1220; Mller v.

Marr, 141 F.3d 976, 978 (10" Cir.), cert denied, 525 U S. 891

(1998); G bson, 232 F.3d at 808. Nor does reliance upon anot her
for legal assistance during state post-conviction proceedings
relieve a petitioner from the personal responsibility of
conplying with the federal statute of linmtations. Marsh, 223

F.3d at 1220; Turner v. Johnson, 177 F.3d 390, 392 (5" Cir.),

cert. denied, 528 U.S. 1007 (1999). This court finds Sosa has

not denonstrated that extraordinary circunstances beyond his
control prevented himfromfiling his federal habeas application
in a timely manner. The court further finds that Sosa has not
presented specific facts indicating steps he took to diligently
pursue his clainms throughout the period he needs to equitably
toll. I ncessant filings, often not in accordance with state
procedures and mainly setting forth legal citations, are not
necessarily diligent.

Sosa’s conclusory claim of actual innocence, especially in
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light of his plea of nolo contendere in open court, is also

insufficient to entitle himto equitable tolling. See Schlup v.

Del o, 513 U. S. 298, 324 (1995)(to be credible, a petitioner must

support al | egati ons of i nnocence with “new reliable
evi dence—whet her it be excul patory scientific evidence,
trustworthy eyew t ness accounts, or critical physi cal

evi dence—-t hat was not presented at trial”); Lasiter v. Thomas, 89

F.3d 699, 702 (10" Cir.)("“Sol enm decl arations in open court carry
a strong presunption of wverity, and subsequent conclusory
al |l egati ons unsupported by specifics are subject to sumary

di sm ssal”), cert. denied, 519 U. S. 998 (1996). The court

concl udes that Sosa has failed to neet his burden of show ng that

equitable tolling is warranted in this case.

EXHAUSTI ON_AND PROCEDURAL DEFAULT

G ven the foregoing conclusion, the court need not deci de the
procedural default issue, but makes the foll owi ng observations.
In response to the court’s order to show exhaustion, Sosa filed
a “statenent of exhaustion of state renedies,” with nunmerous
attachments. He refers therein to an action he filed in 2003 in
Butler County District Court pursuant to K. S. A. 60-1501 (Case No.
2002 C 0550). That action did not amount to exhaustion, even if

Sosa appealed it to the Kansas Suprene Court, because it was
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filed in a court without jurisdiction® to consider the nerits of
Sosa’s clains and was di sm ssed on that basis.

In order to have fully exhausted his state court renedies,
Sosa nmust have presented his clainms to the highest Kansas court
by means of the procedures® required by the state courts.
Petitioner did not follow state appellate procedures after the
denials of his 1507 actions in the Wandotte County District
Court, in that he failed to file a tinely, perfected appeal of
t he sentencing court’s rulings on any 1507 action filed by him
Petitioner asserts he exhausted because he sought relief fromthe
Kansas Supreme Court by filing a habeas corpus action and a

mandanmus petition directly!® in that court. However, petitioner’s

8 The Butler County court plainly stated in its order denying Sosal petition that chalengesto
his convictions could only be determined by the ditrict court in which the convictions were entered. Sosa
proceeded to apped that decison and now seems to believe it congtituted exhaugion. K.S.A. 60-1507
expresdy providesthat an actionthereunder filedin the sentencing court is the exdlusive remedy. A remedy
isnot available under 1501 smply because a 1507 motionwas denied by the sentencing court. K.S.A. 60-
1507(e); 60-1501(a) (jurisdiction under this statute is “ subject to” the provisions of 60-1507).

o The United States Supreme Court hasmade it clear that to be deemed “properly filed,” an
application for collateral review in state court mug satisfy the state’s timeliness requirements.” Carey v.
Saffold, 536 U.S. 214 (2002); see dso Artuz v. Bennett, 531 U.S. 4, 8 (2000).

10 Petitioner’ sexhibitson exhaugtionincdudea letter from the Clerk of the Appellate Courts of
Kansas which statesthat “the only two appealsinour system are two origina actions 03-90444-S and 03-
90830" both of which had been denied and closed. Sosafiled a*“Petition for Writ of Mandamus® (Sgned
March 31, 2003) in the Kansas Supreme Court “pursuant to K.S.A. 60-801" (action to compel inferior
court to perform duty), requesting thet the state supreme court compel the Butler County District Court to
hold an evidentiary hearing on hisdams. This petitionwas summarily denied on June 25, 2003. Sosa also
filed a “Petition for Writ of Habeas Corpus pursuant to K.S.A. 60-1501" in the Kansas Supreme Court
(June 27, 2003), which was summarily denied on September 24, 2003.
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actions filed directly in the Kansas Suprene Court were not the
proper procedure under state law for having the denial of his
clainms reviewed by that court, and therefore did not provide the
hi ghest state court an opportunity to consider their nerits.
Petitioner attenpts to explain his failure to appeal the
denial of his state post-conviction actions by repeatedly
all eging that he “was sternly advi sed by court appointed counsel”
that he “was not entitled to any appeal.” Even if this court
were convinced that counsel appointed to represent Sosa at
sentencing informed him he had no right to appeal, equitable
tolling would not be warranted for several reasons. First, since
there was no statutory right to directly appeal his convictions
based upon his plea of nolo contendere, his attorney’ s advi ce was
correct. Sosa’s discussion of exhaustion suggests he took this
advice to nean that he also had no right to appeal the denial of
post-conviction actions subsequently filed by him There is no
factual basis for finding that Sosa’'s defense attorney actually
advi sed him he could not appeal the denial of possible, future
post-conviction petitions. However, even iif an attorney
i ncorrectly advised Sosa that he would have no right to appea
denials of 1507 notions, or Sosa msunderstood advice he
recei ved, Sosa is not entitled to equitable tolling as a result.
There is no right to counsel in habeas proceedings, so

al l egations of ineffective assistance of counsel wll not excuse
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an untimely federal habeas application. See Coleman v. Thonpson,

501 U.S. 722, 752, 756-57 (1991); Smallwood v. G bson, 191 F. 3d

1257, 1267 FN4 (10'M Cir. 1999), cert. denied 531 U. S. 833 (2000).

Further, the Tenth Circuit Court of Appeals has ruled that
neither a petitioner’s msunderstanding nor his attorney’s

m st ake excuses a delay in filing. See MIller, 141 F. 3d at 978.

For all the foregoing reasons, the court concl udes that
this Petition was not tinmely filed and nmust be di sm ssed.
| T 1S THEREFORE BY THE COURT ORDERED t hat petitioner’s notion
to anmend (Doc. 30) is granted.
T 1S FURTHER ORDERED that this action is dism ssed as tine
barred and all relief is denied.
IT 1S SO ORDERED

Dated this 17!" day of February, 2005, at Topeka, Kansas.

s/ Sam A. Crow
U S. Senior District Judge
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