IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
ERVIN M GRAVES,
Petiti oner,
V. CASE NO. 04-3097- RDR

COVMVANDANT, U.S.D. B.,
et al .,

Respondent s.

VEMORANDUM AND ORDER

This is a petition for wit of habeas corpus, 28 U S.C.
2241, filed by an inmate of the United States Disciplinary
Barracks, Fort Leavenworth, Kansas (USDB). Petitioner G aves,
a former nmenber of the United States Arny, challenges his
convictions by general court-martial of attenpted rape and
prenedi t at ed nurder of another service nenber. He was convi cted
in 1994, and sentenced to life inprisonnment. The facts of the

crimes are set forth in U.S. Graves, 47 MJ. 632, 634 (A.C.C A

1997) .

PROCEDURAL HI STORY

Mlitary courts-martial are generally reviewed de novo by
panel s of appellate mlitary judges pursuant to 10 U. S.C. 866.
In Graves’ Article 66 appeal to the Arny Court of Crim nal
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Appeal s (ACCA), his counsel asserted 8 assignnments of errorl
Graves also filed a motion for new trial while his appeal was
pendi ng, in which he claimed to have new evidence of fraud on
the court-martial that an expert witness had falsely testified
as to his academ c credentials. The ACCA heard oral argunents;
required briefs on specified issues; and on Septenber 16, 1997,
i ssued an opinion disnmissing two “rmultiplicious” specifications
and affirmng other findings of guilty and the life sentence.

See Graves, 47 MJ. at 634; A&R (Doc. 11), Attachnent 12. The

ACCA al so deni ed Graves’ motion for newtrial? In October, 1997,
“through civilian counsel” Graves filed a “Mtion for
Reconsi derati on of Denial of New Trial and Request for Sentence
Relief”, which was granted, and the earlier opinion was vacat ed.
Graves’ clainms were “again, carefully considered,” and the ACCA

again dismssed two nmultiplicious specifications, affirmed the

1

Counsd’ s assartions were (1) failure to dismiss multiplicious charges, (2) one offense not proper
under UCMJ, (3) inaufficiency of evidence, (4) no meaningful distinction between premeditated and
unpremeditated murder, (5) ingtructions deleted required eement, (6) unfair tria due to inattentive or
deegping pane members, (7) erroneous admission of gun resdue evidence, and (8) erroneous admission
of hair andyss evidence.
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Under military law, “anew trid based on newly discovered evidence will not be granted unlessthe
new evidence: (1) was discovered after trid; (2) would not have been discovered at the time of trid in the
exercise of diligence; and (3) if considered at trid, would probably have produced a subgtantialy more
favorable result for the appedlant.” Graves, 47 M.J. at 639, citing Rules for Courts-Martial (RCM),
1210()(2)(A)-(C).



ot her findings of guilty and the sentence, and denied G aves’
nmotion for new trial. Graves, 47 MJ. at 640. Respondent s
poi nt out that during the appell ate process, Graves personally

submtted seven pleadings pursuant to United States V.

Grostefons, 12 MJ. 431 (C MA. 1982) plus his motion for new

trial, some 160 pages of pleadings raising nunerous issues.
Graves filed a petition for grant of review with the U. S

Court of Appeals for the Armed Forces (CAAF). I n Decenber,

1998, a 43-page Supplenment® to that petition was filed by

3

Under Grogtefon, an accused has aright to personaly submit al issues, even if not supported by
facts or law, to the military appellate courts, appelate defense counse must a a minmum invite the
attentionof the military court to those issues; and the court must acknowledge thet it has considered them.
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The errors asserted “persondly” by Graves in appendices to counsd’s appellate brief and a
“supplement” were: (1) denid of accessto the courts, (2) ineffective assistance of trid counsd, (3) unlawful
command influence, (4) defective CID invedtigation, (5) counsd conflict of interest, (6) investigative
agent/witness alowed to remain at counsd table throughout trid, (7) attempted interrogation violated
Mirandarights, (8) wordsinhis satement were changed, (9) improper handling of evidence, (10) gunshot
residue evidence tainted, (11) expert testimony not from persona knowledge, (12) contradictory expert
testimony, (13) defective Artide 32 investigation in that charges added without sufficient notice, (14)
defective Artide 34 Advice, (15) court-martia lacked jurisdiction due to improper referral, (16) trial
counse “tampered” withadefensewitness, (17) due process and speedy trid violations, (18) prosecutorial
misconduct in presenting perjured testimony, (19) fraud on the court, (20) failure to conduct requested
DNA test and destruction of evidence, (21) suggestive photo line-up, (22) illegd search, (23) an “802
conference’ was held without Graves present, (24) multiplicious charges, (25) insufficient evidence, (26)
erroneous jury ingructions, (27) and judge was biased and “ became witness.”
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The issues raised were some of those presented to the ACCA, plus a dam that Graves was
entitledto sentencecredit because he had received an unfavorable clemency recommendationat the USDB

dlegedly inretdiation” because heass stsother inmates withtharr Grostefon submissions, Writsfor Habeas
Corpus and civil rights complaints.”



appoi nted counsel. At the sanme time, Gaves filed a pleading
rai sing some of the G ostefon issues he had presented to the
ACCA. On July 14, 1999, the CAAF granted Graves’ petition for
review, and affirnmed the ACCA s decision. A&R (Doc. 11),
Attach. 18. Graves filed for a wit of certiorari to the U S.
Supreme Court, which was denied on April 24, 2000. Gaves V.

United States, 529 U. S. 1093 (2000).

On October 4, 1999, Gaves had filed a “Petition for
Extraordinary Relief in the formof Error Coram Nobis and Habeas
Corpus” alleging the mlitary judge was not qualified. The ACCA
deni ed the Petition, Graves appeal ed to the CAAF, and his appeal
was deni ed on August 22, 2000. G aves filed another “Petition
for Extraordinary Relief . . .” in the ACCA on June 5, 2000,
whi ch was deni ed June 8, 2000.

Graves filed his first 2254 petition for wit of habeas

corpus in this court in 2001, Graves v. Andraschko, Case No. 01-

3152 (D. Kan.). The claimthat he was not conpetent to stand
trial was not presented in his original Petition, but raised in
a supplenent filed after a show cause order had issued. It was
di sm ssed without prejudice as unexhausted. The Petition was
di sm ssed on Septenmber 11, 2003. The denial was affirmed by the
Tenth Circuit Court of Appeals on March 3, 2004. Graves V.

Andr aschko, No. 03-3290 (10t" Cir., unpublished).




On August 12, 2003, Graves had filed another petition for
extraordinary relief® in the ACCA, alleging he was

i nconpetent at the time of the offense due to a
Chronic, Severe, Brain Disabling Disease (Paranoid
Schi zophrenia), that he was wunaware of what this
di sease was at the tinme; . . . was inconpetent at the
time of the court martial and unable to conpetently
assist his trial defense counsel in his own defense or
to fully understand (the) proceedi ngs agai nst hin and
: was inconpetent at the time of his appellate
process . ”

A&R (Doc. 11) Attach. 24 at 5. G aves requested that the ACCA

order the convening of a sanity board to determ ne his nental

capacity at these tinmes, and overturn his convictions if the

board determ ned he was i nconpetent. The ACCA denied relief on

August 18, 2003, stating:
On consideration of the Petition for Extraordinary
Relief in the Nature of a Wit of Mandanus, which
Petitioner initially styled as a Wit of Habeas
Corpus, Wit of Error Coram Nobis, and Wit of
Mandanus, filed on 12 August 2003, the Petition is
DENI ED

Id, Attach. 25. On Septenber 25, 2003, Graves filed a notion

for reconsideration and to supplenment original petition’,

6
The pleading was captioned: “Petition for Writ of Habeas Corpus Writ of Error Coram Nobis
and Writ of Mandamus.” This appears to be the first time Graves presented any dam based upon mental
incompetence to the military courts.
7
This pleading was entitled “Motion for Rule 19 Reconsideration Petitionfor Extraordinary Relief
Nature of a Writ of Error CoramNobis and Writ of Mandamus to enable Petitioner to exhaust his military

remedies through the Military Courts and Motion to Supplement Origind Petition for Extraordinary Writ
Nature of Error Coram Nobis and Mandamus, and a Motion to Order defense counsal to represent

5



al | egi ng he had been unable to cooperate with a pre-trial sanity
board because of his nental disease, ineffective assistance of
counsel as aresult of his nental disease, and other clainms. He
al so conpl ai ned about having to proceed in post-conviction
matters wi t hout appoi nted counsel. G aves alleged that various
chal l enges to his convictions should be considered because he
“was in no condition to raise any such issues during . . . the
proceedings.” 1d., Attach. 28 at 5. G aves al so contended t hat
under the “All Wits Act,” the Arny Court should order a sanity
board to determi ne his nental capacity to have understood that
his behavior was wong due to delusions, hallucinations and
havi ng consuned an entire case of beer; cooperated with the
court-ordered, pre-trial sanity board due to his nental
condition and voices telling himwhat to say; cooperated with
def ense counsel and understood the trial proceedings; and
assisted with his appeals. G aves also asserted that appellate
def ense counsel Harris was ineffective for failing to request a
post-trial sanity board, and that the mlitary judge and the
ACCA shoul d have sua sponte ordered a sanity board because a
bona-fide issue of sanity was raised by “bizarre statenents” he

made in his Grostefon subm ssions. The ACCA opinion provided:

Petitioner or issue a Mandamus.” Petitioner asked the ACCA to order a podt-tria sanity board to
determine his menta capecity at the time of the offenses, trid and direct appellate review.



On consi deration of the Petitioner’s Pro Se Motion for
Leave to File a Motion for Reconsideration of our 18
August 2003 denial of his Petition for Extraordinary
Relief, filed on 12 August 2003, said Mdtion for
Reconsi deration being filed on 25 Septenber 2003,
which we elect to treat initially as a Mtion for
Leave to File Qut of Tinme, and considering the
circunstances of Petitioner’s Pro Se representation
and the potentially conplex nature of the substantive
i ssues presented, we GRANT the Mition for Leave to
File a Motion for Reconsideration Qut of Tine.

On consideration of the Mdtion for Reconsideration,
filed out of tine on 25 Septenber 2003, we GRANT the
Motion for Reconsideration and will reconsider our 18
August 2003 order and, we will consi der the
suppl enent al pleadings filed Pro Se by Petitioner on 25
Sept enber 2003 rel evant to hi s Petition for
Extraordinary Relief.

On reconsideration of the Petition for Extraordinary
Relief, initially filed on 12 August 2003, and
considering the Petitioner’s supplenental pleadings
filed on 25 Septenber 2003, in the Nature of a Wit of
Mandanus, which Petitioner initially styled as a Wit
of Habeas Corpus, Wit of Error Coram Nobis, and Wit
of Mandanus, and a Mdtion to order the appointnment of
mlitary appellate counsel to represent Petitioner,
the Petition is DENI ED.

The order was dated October 1, 2003. Graves then filed a “Wit-
Appeal Petition for Review (signed October 17, 2003) in the
CAAF, which was deni edé®.

On March 24, 2004, Graves filed the instant 2254 Petition
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The CAAF sorder provided: “On consideration of thewrit-apped petition, itis, by the Court, this
12" day of November, 2003, ORDERED: That said petition is hereby denied.”
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CLAI MS

Graves presents 5 clains before this court that are not
related to his nmental disease: (1) the court-nmartial judge failed
to properly instruct on l|lack of specific intent to commt
premedi t at ed mur der given evidence of his intoxication; (2) trial
defense counsel was ineffective for failing to insist on a
voluntary i ntoxicationinstruction when Graves had drunk “massi ve
anounts of al cohol” the night of the nurder; (3) the ACCA fail ed
to order a “DuBay” hearing on his claimthat the trial record was
tainted; (4) the mlitary court erroneously affirmed his life
sentence, after dism ssing 2 nultiplicious charges, rather than
remandi ng for re-sentencing, and (5) he was denied his Sixth
Amendnment right to counsel to assist him in pursuing and
suppl enmenting his extraordi nary petitions and appeals of their
denials in mlitary court.

Graves’ other <clainms in his Petition are based upon
al l egations of inconpetency: (1) he was inconpetent at the tinme
the offenses were commtted as a result of nental disease; (2)
the pre-trial sanity board findings were unreliable due to his
| ack of cooperation, (3) he was inconpetent during trial and
direct appeal; (4) appell ate defense counsel was ineffective for
not nmoving for a post-trial sanity board; (5) the ACCA shoul d

have sua sponte ordered a post-trial sanity board to deterni ne



his conpetency; (6) he was unable to raise his clains during
trial and appeal due to his severe nental disease, (7) appointed
trial and appellate defense counsel were prevented from
effectively representing him because his severe disease
controlled all his actions and deci sion-naking so that he could

not assist “in any rational way” with his defense.

LEGAL STANDARDS

Generally, federal civilian courts are extrenely linmted in
their scope of reviewof mlitary court-martial proceedings. The
touchstone of cases discussing the scope of review is Burns v.
WIlson, 346 U S. 137 (1953). 1In Burns the United States Suprene
Court held that when a mlitary tribunal "has dealt fully and

fairly with" allegations raised in a petition for wit of habeas

corpus, "it is not open to a federal civil court to grant the
wit sinply to re-evaluate the evidence." 1d. at 142. The court
further stated: "It is the limted function of the civil courts

to determ ne whether the mlitary have given fair consideration

to each of these clains." Ild. at 144; see also Lips v.

Commandant, U.S. Disciplinary Barracks, 997 F.2d 808, 811 (10th

Cir. 1993), cert. denied, 510 U S. 1091 (1994). If an issue is

brought before a mlitary review court and is di sposed of, even

summarily, the federal habeas court will find that the mlitary



tri bunal has given the claimfull and fair consideration. WAtson

v. Carter, 782 F.2d 143, 145 (10tM Cir.), cert. denied, 476 U. S

1184 (1986).
There is no doubt that trial of an inconpetent defendant

vi ol ates due process. Drope v. M ssouri, 420 U. S. 162, 171-72

(1975); Cooper v. Oklahoma, 517 U.S. 348, 354 (1996); United

States v. Wllianms, 113 F.3d 1155, 1160-61 (10th Cir. 1997); see

Sena v. New Mexico State Prison, 109 F.3d 652, 654 (10th Cir.

1997). “The right to not stand trial while inconpetent is
sufficiently inmportant to nmerit protection even if the defendant
has failed to naeke a tinmly request for a conpetency
determ nation.” Cooper, 517 U. S. at 354, FN4, citing Pate V.
Robi nson, 383 U.S. 375, 384 (1966). Under the recognized test,
“a defendant is conpetent to stand trial if he ‘has sufficient
present ability to consult with his lawer with a reasonable
degree of rational understanding [and if] he has a rational as
wel |l as a factual understandi ng of the proceedi ngs agai nst him?”

See Dusky v. United States, 362 U S. 402 (1960); Walker v.

Attorney Gen. for the State of Okla., 167 F.3d 1339, 1343 (10"

Cir. 1999). Conpetency of the defendant may be presuned and the
burden placed upon defendant to prove his inconpetency by a

preponderance of the evidence. Medina v. California, 505 U S.

437, 449 (1992).
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Under the mlitary law in effect when the offenses were
comm tted, lack of nental responsibility is an affirmative
def ense® as to which the accused has the burden of persuasion by
clear and convincing evidence. Article 50a, UCMI, 10 U. S.C.

850a; R C. M 916(k); see United States v. Dubose, 47 MJ. 386

(C.A AF. 1998). The issue of the accused's nental capacity is

a question of fact. R C. M 909(c)(1l); see also Bryson v. Ward,

187 F.3d 1193, 1201 (10'M Cir. 1999), cert. denied, 529 U. S. 1058

(2000). The court-martial was to proceed unless it was
establi shed that the accused | acked the capacity to stand trial.

R CM 909(c)(2); US. v. Kopp, 34 MJ. 934, 936 (AFCMR 1992).

Mlitary courts have authority to consider a defendant’s
conpetency on appeal, notw thstanding the determ nations of the

court-martial, R C M 1203(c)(5); United States v. Massey, 27

MJ. 371, 374 (C.M A 1989), and even if the issue were not
raised prior to or during the trial. Massey, 27 MJ. at 371;

United States v. Correa, 21 MJ. 719 (ACMR 1985). \Wher e

inquiry after trial produces new information which raises an

i ssue of nental responsibility, appropriate action including a

9

Article 50a, UCMJ, provides:
[1]t isan affirmative defense in atrid by court-martid that, at the time of the commisson
of the acts congtituting the offense, the accused, as aresult of a severe menta disease or
defect, was unable to gppreciate the nature and qudity or the wrongfulness of the acts.
Id., 10 U.S.C. 850a(a).
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rehearing may be taken. See Massey 27 MJ. at 374-375; United

States v. Young, 43 MJ. 196, 197 (C. A A F. 1995). However, one

mlitary appellate court observed they have never held that a
post-trial psychiatric report per se requires a new trial or a

hearing under United States v. DuBay, 37 CVMR 411 (C. M A. 1967).

US v. Gay, 51 MJ. 1, 16 (C A A F. 1999), cert. denied, 532

U.S. 1035 (2001). A diagnosis of paranoid schi zophreni a does not
by itself equate to lack of nmental responsibility for one’'s
crinmes. 1d. at 14.

Under civilian law, a substantive conpetency claim is

| i kewi se not subject to procedural bar. See Nguyen v. Reynol ds,

131 F.3d 1340, 1346 (10th Cir. 1997), cert. denied, 525 U. S. 852

(1998). However, a petitioner is entitled to an evidentiary
hearing to prospectively consider his conpetency at the tinme of
trial only upon raising a threshol d doubt about his conpetency by

cl ear and convincing evidence. See id.; Barnett v. Hargett, 174

F.3d 1128, 1133 (10" Cir. 1999); Carter v. Johnson, 131 F. 3d 452,

460 (5th Cir. 1997), cert. denied, 523 U.S. 1099 (1998), quoting

Lokos v. Capps, 625 F.2d 1258, 1261 (5th Cir. 1980). "In order

to raise such doubt, [the petitioner] nust present facts
sufficient "to positively, unequivocally and clearly generate a
real, substantial and |egitinmte doubt' concerning his nental

capacity.” Nguyen, 131 F.3d at 1346; quoting United States v.

12



WIilliams, 819 F.2d 605, 609 (5th Cir. 1987), cert. denied, 484
U.S. 1017 (1988). A court conducting a conpetency inquiry,
although not Ilimted to these factors, should consider
def endant's denmeanor at trial, any evidence of irrational
behavi or by defendant, and perhaps nost inportant, any prior
medi cal opinions regardi ng conpetency. Drope, 420 U S. at 180;

Wal ker, 167 F.3d at 1346; see Coleman v. Saffle, 912 F.2d 1217,

1224 (10th Cir. 1990).

PRELI M NARY CONSI DERATI ONS

Respondents do not assert that this second 2254 Petition
chal l enging Graves’ 1994 mlitary conviction is successive or
abusi ve. However, they do namke what anounts to a procedural
default argunent. General ly, federal habeas review of
procedurally barred issues is foreclosed

unl ess the prisoner can denonstrate cause for the

default and actual prejudice as a result of the alleged

violation of federal |law, or denonstrate that failure

to consider the clainms will result in a fundanmenta
m scarriage of justice.

Coleman v. Thonmpson, 501 U.S. 722, 750 (1991). Respondent s
appear to contend that this court should not consider the nerits
of petitioner’s clainms because the mlitary courts |acked
jurisdiction to consider them One basis for their argunent is

that the two-year period for filing a notion for newtrial in the

13



mlitary courts expired. They assert that under 10 U S.C. 873,
Graves had two years after approval by the convening authority of
his court-martial sentence to raise newy discovered evidence in
a petition for a newtrial, that Gaves failed to raise the new
evi dence of inconpetency by petition for newtrial in that tinme
period, and was therefore precluded from raising this claim
Their other basis is that once the mlitary courts have conpl et ed
appellate review, the conviction is “final” and “cannot be
overturned” wunder 10 U S.C. 876. They also argue that the
mlitary courts have no jurisdiction! to decide extraordinary

wits under the “All Wits Act,” citing Cinton v. Goldsmth!

526 U.S. 529, 536 (1999). Respondents thus argue that there was
final judgnment in Graves’ case “when the wit of certiorari was
denied,” and that mlitary appellate jurisdiction term nated

under 10 U.S.C. 871(c)(1)(B). Respondents further argue that the

10

This is obvioudy not the same as arguing that this Petition is successive or abusive. Since the latter
argument has not been raised, it will not be decided by this court, and no cause and prejudice andyss will
beundertaken. See McCleskeyv. Zant, 499 U.S. 467,497 (1991)(adopted causeand prej udicestandard
in the abuse-of-writ context).

11

Respondents' reading of Clinton as holding that the military appellate courts have no jurisdiction
to review Graves chalengesto his convictions under the All Writs Act isincorrect. The Supreme Court
hedin Clinton that the action of dropping a service member from the ralls of the Armed Forces was an
executive action, not a finding or sentence imposed in a court-martia proceeding, and was therefore
beyond the CAAF s jurisdiction to review and “hence beyond the ‘aid’ of the All Writs Act in reviewing
it.”

14



mlitary courts “could not act upon Graves’ sever al
extraordinary wits “because of the finality of his conviction.”

The court does not deny relief in this action based upon
respondents’ procedural default argunment. In the first place,
the written opinions of the mlitary courts do not indicate in
any way that petitioner’s post-conviction clainms were denied
based upon a clearly recognized and consistently adhered-to
mlitary procedural rule. To the contrary, the ACCA and t he CAAF
expressly considered petitioner’s post-conviction clains.
Secondly, the mlitary appellate courts do have the authority to
collaterally reviewchal |l enges to convictions under the All Wits

Act, 28 U S.C. Sec. 1651(a), and have done so in this case and

nuner ous ot hers. Thonpson v. United States, 60 MJ. 880, 883

(C.A AF. 2005); Dettinger v. United States, 7 MJ. 216, 219

(C.MA 1979).

DI SCUSSI ON

Graves clainmed in his 2254 Petition filed in 2001 that (1)
the trial judge’ s instructions on preneditated and unpreneditated
mur der vi ol ated due process, (2) the ACCA i nproperly affirmed his
sentence after it dism ssed two charges as nmultiplicious, and (3)
the trial record was tainted in that testinony by an expert

witness as to his academc qualifications was erroneous and

15



i nproperly corrected. Petitioner again argues these clains in
this second 2241 Petition. These three clainms were determ ned
agai nst Graves by this court in the prior action, and will not be
consi dered further herein.

Graves’ claimthat he was denied his right to representation
on notions for reconsideration and appeals follow ng denials of
his extraordinary wits was consi dered and denied by the mlitary
courts, and has no legal nerit. There is no federal
constitutional right to counsel in habeas corpus proceedi ngs.

This court agrees with respondents that Graves’ clains
involving failure to instruct on voluntary intoxication were
wai ved because objection was not made at trial and they was not
asserted on direct appeal. It appears from the record that
def ense counsel agreed with the mlitary judge that there had not
been sufficient evidence of intoxication to warrant an
i nstruction. Moreover, the defense strategy presented at trial
was that Graves was not the perpetrator, rather than that he
commtted the nurder but |acked capacity to formthe requisite
intent as a result of intoxication.

The claim that Graves was inconpetent to stand trial was

di smi ssed, without prejudice, from his prior 2254 petition??

12

Inhis 2001 federa habeas, Graves attempted to add the daim that he wasincompetent. The court
denied hismotionto amend because the dam had not been exhausted inthe military courts. The court dso

16



because he had not exhausted mlitary renedies thereon. The
court finds that petitioner’s inconpetency clains relate back,
under Fed.R Civ.P. 15(c)(2), to the filing of his first 2254
Petition. Thus, the court does not treat this Petition as a
second, successive habeas action which should have been
transferred to the Tenth Circuit for consideration under 28
U.S.C. 2244(b)(3).

Since the general procedural bar rule does not apply to

substantive nmental conpetency clainms, Medina v. Singletary, 59

F.3d 1095, 1106-07 (11th Cir. 1995), cert. denied, 517 U S. 1247
(1996); see Sena, 109 F.3d at 654, this court does not undertake

an analysis of cause and prejudice. See Nguyen, 131 F.3d at

1346. I nstead, the remmining clains based upon petitioner’s
al | eged i nconpetency, have been consi dered herein.

The court concludes fromthe records of the mlitary courts,
the exhibits submtted by Gaves, and all the filings in this
case as well as petitioner’s prior 2254 action, that G aves’
cl ai ms based upon his allegations of inconpetency have been fully
and fairly considered by the mlitary courts. The records show
that Graves presented these clains to the ACCA and CAAF, and t hat

both courts expressly considered them Furthernore, for reasons

denied petitioner’ smotionto stay proceedings inthe prior action until petitioner had exhausted, and denied
relief on the issues which were exhausted.

17



which follow, this court finds that the record supports the
decisions of the mlitary courts denying relief, and no show ng
is made that the mlitary courts applied incorrect | egal
principles. Consequently, Graves is not entitled to relief under
28 U. S.C. 2254 based upon those cl ai ns.

In support of his clains that his mlitary convictions
should be overturned due to lack of nental responsibility,
petitioner proffers “bizarre” statenments he made in presenting
a Grostefon issue during mlitary appeals, a 1998 di agnosi s made
at the USDB, sone exhibits, and many personal allegations. This
court has carefully reviewed each of these pieces of evidence.

Bi zarre Statenments in G ostefon Subm ssions

Graves alleges that the mlitary appellate courts should
have doubted his sanity due to “bizarre” statenents he made whil e
presenting a Gostefon issue on appeal. In his Grostefon

subm ssions'®, Graves conplained that “Psychological Warfare

13

Graves dleged in hissubmissons. “ Appdlant contendsthat certain unknown person(s) have been
conducting psychologica testing/warfare, and under the Eighth Amendment of the Condtitution, it is crud
and unusud punishment;” that in “November of 1994 and to this present day, | have been continuoudy
harassed (psychologicaly) by having my phone conversations played back to me” while in my cdl; and
“|etters that | have written have been read back to me’ by aperson who is“not visble and can only be
heard;” and that some “would say | was suffering fromparanoia, but itsvery easy to reach that state when
youcan't eventrust fellowinmates around you, who may stedl or try to pryintoyour case.” Heaskedthe
military court to investigate.

He claimed other inmateswerehearing voicestoo, and he and otherswere thinking some unknown
person was going to assault them. He said inmates didn’t tdl anyone because they would have to go to
adminigtrative segregation and be labeled ascrazy. Hedso said, “I knew . . . from the sart that | wasn't

18



Testing” was being done on him and other inmtes at the USDB.
“Motion to File Additional Matters Pursuant to United States v.
Grostefon,” (November 14, 1996), Traverse, Doc. 12, Attach 1.
Graves now alleges that his appellate defense counsel’s
supervi sor advised her to file a notion requesting a post-trial
sanity board based upon these statenments in his 1996 G ostefon
subm ssions, but she decided against it. No post-trial
determ nation was made as to Graves’ conpetency during appellate
revi ew.

Pre-trial Sanity Board

Also in his 1996 G ostefon subm ssions, petitioner stated:

During pretrial, Appellant was given a sanity board .

at Canp Lej eune Hospital on 13 October 1993. * *

* | even had a defense expert, Col. Hosteadl er, Head

of Psychiatric Departnent at Ft. Sam Houston, consider

me to be sane. The USDB gave ne a battery of

psychol ogi cal tests including the MWI and nowhere in

any of their evaluations was | deenmed to be nentally

unst abl e or i nsane.

ld., Attach. 1 at 1-3.

crazy, maybe paranoid by this whole confinement issue, however, that’s normal for anyone placed in” this
environment. He dtated that as he st in his cdll in July, 1995, “the same voices . . . told me to tell my
gppellate attorney that | wished to waive my appeal and go to the Department of Mental Hedth (DMH)
and sgnup for dl the classesand confessand admit guilt. . . . Thenthey would say don’'t dothat.” Hedso
stated that “the entiretime” he was preparing to raise legd issues, he was* continuoudy harassed by voices
digracting (him), attempting to intimidate (him).” He said that onMay 5, 1995, whenhetalked to histrid
defense attorney Allen he feared saying much “because everything (he) said wasrepeated back to (him).”
He stated he was letting the court know “what is going on at the USDB to some of theinmates.” He also
complained of asearch of his cell which he claimed was harassment, and withholding of hislega books.
Id. at 3-7.
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Rul e for Courts-Martial 706 provides that if it appears an
accused | acks nmental responsibility for any charged offense or
| acks capacity to stand trial, a request for a nental exam nation
into the accused’s nental condition shall be nade. The request
is referred to a board of one or nobre persons, at |east one of
which normally is a psychol ogist. The board nust then author a
report as to the accused’ s nental capacity, nental responsibility

or both. US v. Best, 59 MJ. 886, 887 FN2 (A.C.C. A 2004).

According to Graves’ own al l egations, a pre-trial, formal inquiry
under Rule 706 determ ned he was nmentally responsible for his
acts and had the nental capacity to stand trial. Neither party
cites to an express finding of conpetency or a report by the
board, and the court finds none in the records provided in this
case. It is apparent, however, that the court-martial judge
all owed Graves to proceed to trial. That fact “constitutes an
inmplied finding that he was sufficiently conpetent to stand

trial.” See Saffle, 912 F.2d at 1226.

Graves di scounts the sanity board, contendi ng he was “unabl e
to cooperate” with the doctor “due to internal voices” telling
him what to say and not say during the interview  Graves has
stated in support of his claimof inconpetency:

Petitioner was given a sanity board by a mlitary

doctor, but when the doctor had a witness cone into the

room to witness the reading of article 31 rights

war ni ng, that anything petitioner said could be used

20



against himin a court-martial. (sic) Petitioner just

deni ed any involvenment in the crinme as the voices had

told himto do, so he was never able to fully cooperate

with the board.
He clainms that if he “had been diagnosed with his severe nental
def ect and prescribed nedication” at that time, he “would have
nost |ikely been able to cooperate.” He asks the court to find
that the results of +the court-ordered sanity board were
unreliable, to set aside his conviction, dismss all charges, and
order his reinstatenent. Petitioner also asks this court to
I ssue a mandanus requiring that the mlitary courts or prison
officials conduct a post-trial sanity board to determne his
mental capacity at the tine of the offenses, trial, and appell ate
review, or to order an evidentiary hearing and appoint “expert
assi stance.”

USDB Di agnosi s

Several exhibits were attached to Graves’ pleadings to the
ACCA, which are also presented to this court. One is a
Menor andum on the “clinical diagnosis” of inmte G aves dated
Septenber 29, 1998, from Ellen H Galloway, Psy.D. The Meno
states that “diagnostic clinical interviews” were performed on
August 28, and Septenber 21, in 1998; and that the diagnosis was
Schi zophreni a, Paranoid Type. The neno finally provides,

This evaluation was perforned to obtain the clinica

i nformati on necessary to assi st in obtainingthe proper

treatnment for M. Graves. Those findings should not be
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used in place of an official sanity board or conpetency
eval uati on.

Trial Defense Counsel Affidavit

Al so attached to Graves’ Traverse i s a Menorandumdated July
10, 1998, fromMajor Allen, the “l ead defense counsel” for G aves
during his July, 1994, court-martial. In this nmeno, Major Allen
states that in August, 1996, while he was at the USDB on
unrel at ed busi ness he visited Graves, and during the visit G aves
“made several references to ‘hearing voices'.” Gaves also told
Allen at that time that USDB personnel were opening all his mail
and had planted m crophones in cell. Allen stated he did not
I nform anyone of Graves’ comments, and that Graves had other
appel l ate counsel (Harris) at the tine.

Varney Affidavit

Graves al so presents the 1998 affidavit of Katherine Varney,
who had served as prison | egal counsel to inmates in the fall of
1996 and had advi sed Graves on sone adm nistrative matters at the
USDB. She avers that Graves had i nforned her he was “constantly
heari ng voi ces” and that USDB personnel had bugged his cell and
were nmonitoring him He told her the voices were com ng through
devi ces pl aced by prison personnel and he felt they were intended
to make him crazy.

USDB Managenent Pl an

Graves also exhibits a “Special Needs |Inmate Managenent
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Pl an” signed by Psychol ogi st Gall oway, dated May 3, 2002, which
reported his diagnosis of Paranoid Schizophrenia, his prescribed
medi cation, and resulting adm nistrative recomendati ons as to
housi ng, program assessnent, and discipline. It stated that his
condition is only partially controlled with his medication, but
that he is presently stable. Since 1998, Graves has been housed
in a special section of the USDB for nentally ill inmates and is
receiving nental health treatnment and medi cati on.

Graves’ Allegations

Graves al |l eged before the ACCA in 2003 that he began hearing
voi ces in 1990, which he thought were “God and Hi s Angels.” A&R
(Doc. 11) Attach. 24, at 8. Graves further alleges from his
under st andi ng of the nature of his nental di sease and coments of
t he psychol ogi st that he believes his disease could have started
when he was 12 years old, and that he was incapacitated by his
di sease at the time of the offenses and throughout the mlitary
proceedi ngs. He alleges that at the tinme of the offenses he was
“well into the nost severe stages” of his “chronic, severe, brain
di sabling di sease.” He states that his di sease was untreated and
undetected in 1993. He alleges that “God and Hi s Angels” told
himto shoot a fell ow sol dier possessed by a denon before the
denon canme out and got him and that he had “unknow ngly consuned

one case” of beer prior to the offense. He al so all eges that
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“voi ces' told himto shoot and kill the denon . . . only to find
out after the denon di sappeared that he had killed 2™ Lt. Lisa
Bryant.” Traverse (Doc. 12) at 8. He states that he told no one
because they would not believe him Graves states in his
Traverse that he could not tell appellate counsel or the court
except what they woul d believe “because if he told themabout the
Generators and Laser Beans they would not believe himand woul d
just think he was crazy and disregard him” Id. at 7-8.
Petitioner’s condition cane to light, according to him when
voices told himto kill another inmate but he refused, and he
then told an officer about the USDB recording his calls and
playing and reading things back to him in his cell. A
psychol ogi st cane to see himas a result, whom he believed was
not part of the warfare testing, so told her “exactly what was
goi ng on.”

Bal anced against this evidence to support petitioner’s
claims, is Graves’ own all egations that he was all owed to proceed
to trial after being evaluated by a sanity board, and the record
of his mlitary court-martial and appeals. Graves does not

chall enge the procedures utilized by the sanity board. The

14

Petitioner dleges nothing about “the voices’ as affecting his ability to gppreciate the nature and qudity or
the wrongfulnessof hisacts. See United Statesv. Lee, 43 M.J. 518, 522 (A.C.C.A. 1995), af'd, 46 M.J.
123 (C.A.A.F. 1996).
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presunption of regularity that attached to this pre-trial
proceeding is not rebutted by petitioner’s adm ssion that he
intentionally concealed certain information at this hearing.
This court’s own review of the mlitary records uncovered no
recorded instance of abnormal behavior by Graves at any tinme

during the court-martial proceedings. See Glbert v. Millin, 302

F.3d 1166, 1180 (10'M Cir. 2002), cert. denied, 538 U.S. 1004

(2003). There is no affidavit presented by any person who
attended the trial or observed Graves behavi or el sewhere at that
time, or by his trial defense or appellate counsel, indicating
that Graves behaved in a bizarre fashion during any of the
proceedi ngs or consultations, or that Gaves had any difficulty
assisting with his defense. G aves has not even all eged that he
di spl ayed any irrational or unusual behavior during the pretrial
proceedi ngs, trial, or appeal other than the statements in his
Grostefon subm ssions. On the other hand, the record contains
numer ous pleadings filed by Graves shortly after trial, which
lucidly articulate many clainms and rel ated events. This fact
seriously underm nes Graves’ unsupported allegations that he was
in the throes of a nental disease which prevented himfrom being
able to raise any clainms, understand the proceedi ngs, or assist

in his defense. See Saffle, 912 F.3d at 1226; Nguyen, 131 F.3d

at 1346.
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In arguing that a bona fide doubt existed as to his
conpetency to stand trial, G aves relies primarily on the post-
trial, 1998 diagnosis at the USDB. The nmenos reporting Gaves’
post-trial diagnosis contain no finding or suggestion that G aves
was i nconpetent at the tine of the offenses, trial, or appeals
process. An individual can have a nental disease, even paranoid
schi zophr eni a, and still be conpetent during crim nal

proceedi ngs. See Clayton v. G bson, 199 F.3d 1162, 1171-72 (10"

Cir. 1999), cert. denied, 531 U S. 838 (2000).

In arguing that the mlitary appellate courts should have
doubt ed hi s conpetency, Graves relies primarily on his statenents
in his Gostefon subm ssions. While these statenments certainly
suggest some paranoid thinking, they are a small part of 160
pages of pleadings which nmuch nore markedly evince that G aves
had a detailed wunderstanding of the trial and appellate
proceedi ngs. Having carefully reviewed the record in this case,
this court finds that Graves has presented insufficient evidence
to entitle himto a hearing on the issue of his conpetency to
stand trial or assist with his defense and appeal s.

Graves has also wutterly failed to present clear and
convi nci ng evidence that he was suffering from a severe nenta
di sease at the time of the conm ssion of the offenses; or that if

he was, it caused himto be unabl e to appreci ate the wrongful ness
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of his actions. See U S. Boasnond, 48 MJ. 912, 916 (N.M C. C A

1998) . The crime was horrific and irrational, but that alone

cannot be equated with nmental inconpetence. See Medina, 59 F. 3d

at 1107. Graves has not alleged or shown any prior history of
mental illness or disorder (e.g., previous consultations or
t reat ment with ment al heal th pr of essi onal s, pr evi ous
hospitalizations). The only “evidence” of Graves’ inconpetence
at the tinme of the nurder is his self-serving recollection, first
di scl osed nearly a decade | ater, of voices telling himto kill a
denmon, which turned out to be the victim The court finds from
the record and all materials and exhibits filed, that G aves
presented neither sufficient facts nor other evidence to the
mlitary courts to cast doubt upon his legal responsibility at
the tinme of the offenses, or to establish a due process

vi ol ati on. See G lbert, 302 F.3d at 1180. The court concl udes

that petitioner has failed to neet his burden to show that the
mlitary courts rendered a decision contrary to the facts or
applicable | aw.

For all the foregoing reasons, the court finds that counsel
should not be appointed in this case, and petitioner is not
entitled to federal habeas corpus relief.

IT IS THEREFORE BY THE COURT ORDERED that petitioner’s

noti on for appointnment of counsel (Doc. 5) is denied.
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I T 1S FURTHER ORDERED that this action is dism ssed and all
relief denied.
DATED: This 16th day of March, 2005, at Topeka,

Kansas.

s/ RI CHARD D. ROGERS
United States District Judge
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