IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

SCOTT LEE FEUER,
Plantiff,
V. Case No. 04-3027-JAR

UNITED STATES OF AMERICA,

Defendant.

N’ N N N N N N N N NS

MEMORANDUM AND ORDER

Faintiff brings this action seeking to recover for aleged medica mapractice injuries he sustained
while a prisoner in the custody of the Federal Bureauof Prisons (“BOP’). Faintiff aleges mdpracticefor
the cancdlation of and failure to prescribe anti-seizure medication, which alegedly resulted in a fdl that
caused abroken ankle. Paintiff further dleges that the BOP medical Saff failed to appropriately diagnose
and treat the broken ankle.

Thismatter comes before the court for consideration of plantiff’ smations to compe, for sanctions,

and for adiscovery conference. Defendant hasfiled responsesin opposition to each of plaintiff’ smotions?

1 Currently pending are the following motions by plaintiff: motion to compe document
production (Doc. 45); motion to compel interrogatory answers and for sanctions (Doc. 47); amended
motion to compe document production (Doc. 48); motion for leave to file supplemental motion to
compel interrogatory answers and for sanctions (Doc. 55); supplemental motion to compel
interrogatory answers and for sanctions (Doc. 56); and motion to compe production of plaintiff’ sfirst
request for production or in the dternative for discovery conference (Doc. 57).

2 Defendant has filed the following responses in opposition to the following motions: response
(Doc. 46) to plaintiff’s motion (Doc. 45); response (Doc. 52) to plaintiff’s motion (Doc. 47); response
(Doc. 51) to plaintiff’s motion (Doc. 48); response (Doc. 58) to plaintiff’s motions (Docs. 55 & 56);
and response (Doc. 60) in response to plaintiff’s motion (Doc. 57).



Plantiff has not filed any repliesto any of defendant’ s responsesand time for any suchreplieshasexpired.?
The court therefore considers these matters to be fully-submitted and ripe for decision.*
I. Plaintiff’s Motionsto Compel Related to his Request for Production (Docs. 45, 48, & 57)

All of plantiff’s mations to compd production of documentsare related to alig of items for which
plantiff requested productioninaletter to defendant’ s counsel dated March 28, 2005. While the subject
of this letter was identified as being “Initial Disclosures” it asks defendant to produce an extensive list of
documents that go well beyond the ample identification and disclosure of "a copy of, or description by
category and location of, dl documents, data compilations, and tangible things that are in the possession,
custody, or control of the party and that the disclosng party may use to support its claims or defenses’
required by the initid document disclosure provisons of Fed. R. Civ. P. 26(a)(1)(B).> Defendant
acknowledges that it received plantiff’s letter, which it consdered to be a request for production of
documents, on March 30, 2005.°

Fed. R. Civ. P. 34 specifies the requirements for requests for production. Fed. R. Civ. P. 34(a)

addresses the scope of such requests and providesin relevant part:

3 The last of defendant’ s responses to be filed (Doc. 60) was filed on May 31, 2005. Pursuant
to D. Kan. Rule 6.1(d)(1), areply to aresponse to a nondispositive motion “shall be filed and served
within 14 days of the service of theresponse” To date, plaintiff has not filed any replies regarding any
of the pending discovery motions and his last opportunity to do so expired on June 14, 2005, when he
faled to file any reply to defendant’ s response (Doc.60).

4 Pursuant to D. Kan. Rule 7.4, “[t]he falure to file a brief or response within the time specified
within Rule 6.1(d) shdl condtitute awaiver of the right thereafter to file such brief or response. .. ."

® Fed. R. Civ. P. 26(a)(1)(B).
® Defendant’ s response to plaintiff’ s first motion to compe production (Doc. 46), at 1 1.
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Any party may serve on any other party a request (1) to produce and permit the party
meaking the request, or someone acting on the requestor's behalf, toingpect and copy, any
desgnated documents (induding writings, drawings, graphs, charts, photographs,
phonorecords, and other data compilations from which information can be obtained,
trandated, if necessary, by the respondent through detectiondevicesintoreasonably usable
form), or to inspect and copy, test, or sample any tangible things which congtitute or
contain matters within the scope of Rule 26(b) and which are in the possession, custody
or control of the party upon whom the requestisserved . . . ./

Unless otherwise ordered by the court or stipulated by the parties, "[t]he party upon whom the
request is served shdl serve a written response within 30 days after the service of the request.”® This
response mus state whether the party receiving the request agrees or objects to production of the
requested items and, in the event the party objects, the reasons for any such objection.°  "The party
submitting the request may move for an order [compelling production] under Rule 37(a) with respect to
any objectionto or other falureto respond to the request or any part thereof, or falureto permit ingpection

asrequested."® The decision to grant amotion to compel is a matter of discretion for the court.™

A request for productionmay be served upona party who is represented by anattorney by mailing

a copy of the request to the party’s attorney.'? Savice by mail is complete upon the mailing of the

7 Fed. R. Civ. P. 34(a).

8 Fed. R. Civ. P. 34(b).

° 1d.

094,

11 Martinez v. Schock Transfer & Warehouse Co., 789 F.2d 848, 850 (10th Cir. 1986).

22 Fed, R. Civ. P. 5(h).



document;*® however, if a party eects to serve such arequest by mail then three days are added to the

period alowed for aresponse.

Paintiff’ sletter submittinghisrequest for production of documentsto defendant isdated March 28,
2005. Thereisno suggestion in the record of this casethat the time for defendant’ sresponseto plaintiff's
request has been modified from the ordinary time provided for in Rule 34, by dther court order or
dipulation. Therefore, if plaintiff’srequest was mailed on March 28, 2005, and is considered to have been
served when mailed, pursuant to Fed. R. Civ. P. 5(b), then defendant’ s response was due 33 days later,
or by April 30, 2005. Because April 30, 2005, is a Saturday, the response deadline is automatically
extended until the next businessday, Monday, May 2, 2005, by operationof Fed. R. Civ. P. 6(a). Pantiff
filed his first and second motions to compel production(Docs. 45 & 48) on April 14, 2005, and April 18,
2005, respectively. These motions were therefore filed at least two weeks prior to the date that any
response was due to plantiff’s request from defendant. Plaintiff acknowledges this timing issue as a
problem in his third motion to compd production (Doc. 57), wherein he states, “ Plaintiffs pro se motions
of docket 45, 48 were defective as they werefiled premature. . . .”* Assuch, the court finds these two

motions to be premature, and they shal be denied on that basis.

Faintiff’ sthirdmotionto compel production, or, inthe dternative, for adiscovery conference(Doc.

57) was filed on May 16, 2005, and seeks an order compelling defendant to produce documents

13,
1 Fed, R. Civ. P. 6(6).

15 Paintiff’s Motion to Compel Production of Plaintiff’s First Request for Production or in the
Alternative for Discovery Conference (Doc. 57), a p. 8.
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respongve to plaintiff’s Request for Production Nos. 3, 4,5, 6, 7,11, 12, and 15 or, in the aternative, a
conference with the court to discuss the disputed discovery in the event the court was not adequately
informed as to the dispute by the parties filings The full text of plaintiff’s requests and defendant’s

objections (italics) are asfollows:

3. Last seven (7) yearstax returns of Drs. McCollom'® and Tharp.

Defendant objects to production of the above information because the information
is not relevant to the claim or defense of any party and is not calculated to lead to
discoveryadmissibleevidence. Further, theinformation isnot inthepossessionof the
Bureau of Prisons.

4. BOP employment applications of Drs. McCollom and Tharp.

Defendant objects to production of the above information because the information
is not relevant to the claim or defense of any party and is not calculated to lead to
discovery admissible evidence.

5. Any and dl complaints and findings filed with the Office of Professond Respongbility
againg Drs. McCollom and Tharp.
If any such documentsexist, they are not within the possession of the Federal Bureau

of Prisons. Defendant also objects to the request as overly broad, unduly
burdensome, and not calculated to lead to the discovery of admissible evidence.

6. Any and dl complaints and findings filed with the Office of Ingpector Generd againgt
Drs. McCollom and Tharp.

If any such documentsexist, they are not within the possession of the Federal Bureau
of Prisons. Defendant also objects to the request as overly broad, unduly
burdensome, and not cal culated to lead to the discovery of admissible evidence.

16 The parties have both aternated spelling this person’s name as “McCollom” and
“McCollum.” The court, not having any information available beyond the parties filings, has
gandardized on the first and most frequently used spelling, “McCollom.”
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7. Any and dl complaints and findings filed with the Office of Interna Affairs agang Drs.
McCollom and Tharp.

If any such documentsexist, they are not within the possession of the Federal Bureau
of Prisons. Defendant also objects to the request as overly broad, unduly
burdensome, and not cal culated to lead to the discovery of admissible evidence.

11. Any and dl complaints and findings filed againgt Drs. McCollom and Tharp with the
U.S. Attorney Generd.

If any such documentsexist, they are not within the possession of the Federal Bureau
of Prisons. Defendant also objects to the request as overly broad, unduly
burdensome, and not cal culated to lead to the discovery of admissible evidence.

12. Bureau of Prisons Program Statement 6000.05.

No Bureau of Prisons Program Statement 6000.05 currently exists. An outline of the
6000 series Program Statements is being produced to plaintiff this date.

15. BOP employment gpplication of Rogelio Fuentes.

Defendant objects to production of the above information because the information
isnot relevant to the claim or defense of any party and is not calculated to lead to
discovery of admissible evidence.'’

A. Duty to Confer Prior to Filing a Motion to Compe

Before turning to the andlyss of each individua request, the court notes as a threshold matter that,
pursuant to Fed. R. Civ. P. 37(a)(2)(B), a party filing a mation to compel discovery mugt include in the
motion "a certification that the movant has in good faith conferred or attempted to confer with the person

or party faling to make the discovery in an effort to secure the information or material without court

17 Defendant’ s Response to Plaintiff’s First Request for Production of Documents, attached as
Exhibit 1 to plaintiff’s Motion to Compe Production of Plaintiff’s First Request for Production or in the
Alternative for Discovery Conference (Doc. 57).



action."® "The court will not entertain any motion to resolve a discovery dispute pursuant to Fed. R. Civ.
P. 26 through 37 . . . unless. . . the moving party has conferred or has made reasonable effort to confer with
opposing counsdl concerning the matter in dispute prior to the filing of the motion.?® "Every certification
required by Fed. R. Civ. P. 26(c) and 37 and this rule related to the efforts of the parties to resolve
discovery or disclosure disputes shdl describe with particularity  the steps taken . . . to resolve the issues
in dispute."® "A ‘reasonable effort to confer’ means more than mailing or faxing a letter to the opposing
party. It requiresthat the partiesingood faithconverse, confer, compare views, consult and deliberate, or

in good faith attempt to do s0.'%

In this ingance, plaintiff’smotion is slent as to any efforts to resolve the parties' dispute prior to
resorting to the filing of histhird motionto compel production (Doc. 57). Indeed, the fact that plaintiff had
already filed his two prior motions to compe production (Docs. 45 & 48) prior to the deadline for
defendant to even respond to his request for production, strongly suggests that plaintiff was eager to seek
court actionwithout firgt attempting to confer with defendant’ scounsdl to resolve any disagreement between
the parties. Plaintiff’s third motion (Doc. 57) does detal with particularity the steps he has undertaken to
obtain production of the requested documents; however, these steps have beenlimited to hisinitid sarvice
of hisrequest for production, by mal upon defendant’s counse, and hisfiling of the two prior motionsto

compel production (Docs. 45 & 48).

18 Fed. R. Civ. P. 37(8)(2)(B).
¥ D. Kan. Rule37.2.
2 1d.

2d.



The court ismindful that plaintiff is proceeding pro se and was, at the time of the filing of histhird
motionto compel, incarcerated. While these conditions might serve to excuse a somewhat cursory attempt
to confer in good faith to resolve the dispute, they should not be relied upon to judify a tota lack of any
attempt to confer. Plaintiff’s frequent reference to, and citation of, the Federal Rules of Civil Procedure
throughout hisfilingsin this case indicate that he has access to those rules and is not unfamiliar with their
requirements. His correspondence with the court, as evidenced by al the motions discussed herein,
indicates that he has ample access to the mail to be capable of corresponding with defendant’s counsdl in

a"reasonable effort to confer.”

Because plaintiff’s third motion to compe production (Doc. 57) provides no certification of good
fatheffortsto resolve this dispute without court action, as required by Fed. R. Civ. P. 37(a)(2)(B) and D.
Kan. Rule 37.2, and because there is nothing in the record in the case to suggest that any such effortswere
undertaken, the court finds that plaintiff’s motioncould be denied for fallureto comply withFed. R. Civ. P.
37(a)(2)(B) and D. Kan. Rule 37.2. However, inlight of plaintiff’ spro sedtatus, hisincarceration a thetime
of the filing of histhird motion to compd, and because his earlier motions to compel production served to
provide defendant with notice of hisissues with regard to the tendered discovery responses, the court, in
the interests of judtice, will entertain plantiff’s third motion to compel production and review the specifics

requests and objections of the parties.

Before turning to plantiff’ sindividua requests and defendant’ s specific objections, the court notes
that defendant has taken the position throughout dl of its responses that it is limiting its production to

documentsinthe possessionof the BOP. The defendant named in plaintiff’ scomplaint isthe United States



of America?? The court’s review of the docket does not find any record of the BOP having been
subdtituted as the named defendant in this action, the answer filed by defendant in this matter was filed on
behaf of the United States of America® Assuch, the court findsthat defendant may not limit its responses
to only those documents respongive to plaintiff’ s requestsin the possessionof the BOP; but must, instead,
produceto plantiff’ sany documentsresponsive to hisvalid requests that are in the possession, custody, or
control of the government of the United States of America. Therefore, the court directs defendant to review
the responses it has made to dl of plantiff’'s discovery requests in this matter and supplement those
responses in any manner necessary to provide full and complete responses on behdf of the United States

of America
B. Request for Production No. 3

Defendant objects to this request on the basis that the information sought is beyond the scope of
permissible discovery in thet it is not rlevant to the claim or defense of any party and is not caculated to
lead to the discovery of admissible evidence, aswell as, on the basis that the information requested is not

in the possession of the Bureau of Prisons®*

The scope of discovery is governed by Fed. R. Civ. P. 26(b), which provides that

22 See Complaint (Doc. 1).
3 See Answer (Doc. 18).

24 Defendant’ s Response to Plaintiff’ s First Request for Production of Documents, attached as
Exhibit 1 to plaintiff’s Motion to Compe Production of Plaintiff’s First Request for Production or in the
Alternative for Discovery Conference (Doc. 57), a 1 3.
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[plartiesmay obtain discovery of any maiter, not privileged, thet is rdevant to the damor
defense of any party, induding the existence, description, nature, custody, condition, and
location of any books, documents, or other tangible things and the identity and location of
persons having knowledge of any discoverable matter. . . . Relevant information need not
be admissble at the trid if the discovery appears reasonably caculated to lead to the
discovery of admissible evidence®

Fed. R. Civ. P. 34 provides that such requests for production may be made for documents containing
"matters within the scope of 26(b) and which are in the possession or control of the party upon whom the
requestisserved."® A party opposing discovery “bearsthe burden to support its objection with facts, and

if necessary, affidavits and not merely with conclusions.”*

“Relevancy isbroadly construed, and arequest for discovery should be considered revant if there
is ‘any posshility’ that the information sought may be relevant to the claim or defense of any party.”?
“When the discovery sought gppears relevant, the party ressting the discovery has the burden to establish
the lack of relevance by demondtrating that the requested discovery (1) does not come within the scope of
relevance as defined under Fed. R. Civ. P. 26(b)(1), or (2) is of such marginal relevance that the potentia

harm occasioned by discovery would outweigh the ordinary presumption in favor of broad discovery.”?

% Fed. R. Civ. P. 26(b)(1).
% Fed. R. Civ. P. 34(a).
2" Lawrencev. First Kan. Bank & Trust Co., 169 F.R.D. 657, 659 (D. Kan. 1996).

28 Sonnino v. Univ. of Kan. Hosp. Auth., 2004 U.S. Dist. LEXIS 6220, a *6 (D. Kan. Apr.
8, 2004) (quoting Hammond v. Lowe's Home Citrs,, Inc., 216 F.R.D. 666, 670 (D. Kan. 2003)).

9 Gen. Elec. Capital Corp. v. Lear Corp., 215 F.R.D. 637, 640 (D. Kan. 2004).
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In his Request No. 3, plaintiff seeks the tax records for the last sevenyearsof Drs. McCollomand
Tharp, BOP doctors he dleges have performed acts giving rise to hisclams. In his motion, plaintiff does
not respond to defendant’ s relevancy objection beyond smply stating the conclusion that the discovery
ought is relevant.  In its response to plaintiff’s motion, defendant argues that the tax records of these
individud doctors have no relevance to the mapractice clam advanced by plaintiff, or any of its defenses
thereto, and that the doctors are not named defendants whose financial records could conceivably be

relevant to any amount of judgment that might ultimately be rendered in this action.

Courts do not favor compelled productionof tax returns, and suchinformationisonly discoverable
whenrdevant to the subject matter of theaction.**“The party seeking producti on has the burden of showing
relevancy, and once that burdenis met, the burden shiftsto the party opposing productionto showthat other
sources exist from which the information is readily obtainable.”! In thisinstance, because the relevancy of
plantiff’s request is not apparent on its face, and because plaintiff has made no showing beyond the
conclusory assertion that the information requested is calculated to lead to the discovery of admissible
evidence, the court finds that plaintiff has failed to meet his burden of establishing the relevancy of the tax
return information requested. Accordingly, the court sustains defendant’ s objection and shall not compel

defendant to produce any documents in response to plaintiff’s Request for Production No. 3.

C. Request for Production Nos. 4 and 15

% Hiltv. SFCINC., 170 F.R.D. 182, 189 (D. Kan. 1997).

311d. (citing Auditext Communications Network, Inc. v. US Telecom, Inc., No. Civ. A. 94-
2395-GTV, 1995 WL 625962, at *11 (D. Kan. October 5, 1995) (citations omitted)).
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Defendant objects to plaintiff’s Request Nos. 4 and 15 on the basis thet the information sought is
beyond the scope of permissible discovery in that it isnot rlevant to the clam or defense of any party and
is not calculated to lead to the discovery of admissible evidence. As noted above, relevancy is “broadly
construed,” and a discovery request “should be congdered relevant if there is "any possbility” that the

information sought may be relevant to the claim or defense of any party.'®?

In his Request No. 4, plaintiff seeks the employment gpplications of Drs. McCollom and Tharp.
In his Request No. 15, plantiff seeks the employment application of Rogelio Fuentes, a BOP physcian’s
assigant he dleges to have performed acts giving rise to his clams.  In his mation, plaintiff responds to
defendant’ s objection to these requests by stating that the discovery islikdy to lead to admissible evidence
of “prior crimes, bad deeds, routine, and practice.”®®  In its response to plaintiff’s motion, defendant
supports its objection by arguing that the individuas, whose employment records are being requested are
not named parties to this action, that the information requested is unlikdy to lead to the discovery of
admissble evidenceinthat evidence of prior bad acts by third-parties is admissible on only rareand limited
occasions, and that plaintiff has failed to establish that any of the information requested would be rdevant

to the issues at hand.

32 Sonnino v. Univ. of Kan. Hosp. Auth., 2004 U.S. Dist. LEXIS 6220, at *6 (D. Kan. Apr.
8, 2004) (quoting Hammond v. Lowe's Home Ctrs., Inc., 216 F.R.D. 666, 670 (D. Kan. 2003)).

33 Paintiff’s Motion to Compel Production of Plaintiff’s First Request for Production or in the
Alternative for Discovery Conference (Doc. 57), & p. 4.
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“[W]henrelevancy isnot readily apparent, the party seeking the discovery has the burdento show
the relevancy of the request.”® In this instance, the court does not see the relevancy of the employment
goplications of the BOP medicd personnd in an action to recover for aleged medicd malpractice.
Defendant fredy acknowledgesthat the persons whosefilesare being requested are its employeesand that
these employee provided medica care to plaintiff within the scope of their employment.®® Therefore, there
isno defense being asserted that the aleged actors were either not defendant’ s agents, or not acting within
the scope of that employment, to which the documents requested would be relevant. Because the court
does not find the relevance of these documentsto ether plantiff’s dams or defendant’ s defenses to be
readily gpparent, and because Plaintiff has made no showing with regard to his burden to demongtrate the
relevancy of these documents, the court will sustain defendant’ s objection and shdl not compe defendant

to produce any documents in response to plaintiff’s Request for Production Nos. 4 and 15.
D. Request for Production Nos. 5, 6, 7, and 11

Defendant objectsto plaintiff’ sRequest Nos. 5, 6, 7, and 11 onthe basis that they are overly broad,
unduly burdensome, and not caculated to lead to discovery of admissible evidence. Defendant further
states, in response to each of these requests, that “[i]f any such documents exig, they are not within the

possession of the Federd Bureau of Prisons.”

3 Gen. Elec. Capital Corp. v. Lear Corp., 215 F.R.D. 637, 640 (D. Kan. 2004) (citing Seil
v. Humana Kansas City, Inc., 197 F.R.D. 442, 445 (D. Kan. 2000)).

% Defendant’ s Response to Plaintiff’s Motion to Compel Defendant’ s Production of Plaintiff’s
First Request for Production of Documents, or in the Alternative, Motion for Discovery Conference
(Doc. 60), at p. 4.
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Turning firg to defendant’s stlatements that no such documents exist within the possession of the
BOP, the court again notesthat the named defendant inthis action is the United States of Americaand that
any responses mug include al documents in the possesson, custody, or control of the government of the
United States of America.  Additionally, the court notes that this is not an objection; but instead, a
representation to the court and plaintiff that defendant does not possess any documents responsive to the
indant requests. The court cannot order defendant to produce documentsthat do not exist; it canonly order
defendant to respond withany documents that it does possess to any request the court findsto be vdid and
outstanding. However, the court directs defendant to review these responsesin light of the fact that they
must be made on behaf of the United States of America and supplement them as necessary to make them

full and complete.

In his Request for Production Nos. 5, 6, 7, and 11, plantiff seeks documents related to any
complaints and findings againg Drs. McCollom and Tharp filed with the “Office of Professond
Responghility,” “ Office of Ingpector Generd,” “Office of Internd Affairs” or the U.S. Attorney Generd,
respectively. With theexception of thelast request, No. 11, none of the requests specify what level, branch,
or agency of government’s records are sought by this request. Defendants contend that, because of this
falure to specify the unit of government whose records are sought with greater particularity, the ingant
requests are overly broad, unduly burdensome, and not caculated to lead to discovery of admissble

evidence.
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“A party responding to discovery requests‘ should exercise reason and common senseto attribute
ordinary definitions to terms and phrases utilized in interrogatories’”® “If necessary to darify itsanswers,
the responding party may indude any reasonable definitionof thetermor phraseat issue™’ Inthisingance,
the court finds that defendants could have identified, through the use of reason and common sense, the
gpplicable documents sought by plaintiff in eech of theserequests. Defendant should certainly possessthe
ability to determine where these doctors have worked initsemploy and could, therefore, locate the pecific
offices, of the type identified by plaintiff in each of hisrequests, that might possess responsve documents.
Inthe event defendant had any remaining uncertainty withregard to the documents being requested, it could
have dleviaed any such problem by providing reasonable definitions and/or darifications of what it

construed the requests to cover when it made its response.

A party objecting to discovery on the basis of overbreadth must support its objection, unless the
request appears overly broad on its face.® The court finds that this request does not appear overly broad
onitsface. Defendant has not met its burden to substantiate this objection, and has made only a conclusory

satement that the requests are overly broad. Therefore, the court overrules this objection.

In opposing discovery on the grounds of burdensomeness, a party has “the burden to show facts

judtifying their objection by demondtrating that the time or expense involved in responding to requested

% W. Res,, Inc. v. Union Pac. RR. Co., 2002 U.S. Digt. LEXIS 1004 (D. Kan. Jan. 21,
2002) (citing McCoo v. Denny’'s Inc., 192 F.R.D. 675, 694 (D. Kan. Apr. 18, 2000)).

371d.
3 Etienne v. Wolverine Tube, Inc., 185 F.R.D. 653, 656 (D. Kan. 1999).
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discovery is unduly burdensome.”® “Thisimposes an obligation to provide sufficient detail in termsof time,
money and procedure required to produce the requested documents.”* “Discovery should be alowed
unless the hardship is unreasonable in light of the benefits to be secured from the discovery.”* Defendant
has made no detailed showing of the burden it believes to be imposed upon it by the instant requests.
Because defendant has made only a conclusory objection, which it has failed to substantiate, the court

overrules this objection.

Defendant also objects to dl four of these requests on the basis that they are not reasonably
caculated to lead to discoverable evidence. As noted previoudy, this is an action for medica mapractice
wherein plantiff is dleging that the care he received deviated from the appropriate professiona standard.
Theingant requests seek informationrelated to prior complaints againgt the same members of defendant’s

medicd gaff that plaintiff alegesto be respongble for the trestment giving riseto hisinjury.

Asnoted above, relevancy is * broadly construed,” and a discovery request “ should be considered
relevant if thereis"any possibility” that the informationsought may be relevant to the claim or defense of any
party."*? “When the discovery sought appears relevant, the party resisting the discovery has the burden to

establishthelack of relevance by demongtrating that the requested discovery (1) does not come withinthe

% Horizon Holdings, L.L.C. v. Genmar Holdings, Inc., 209 F.R.D. 208, 213 (D. Kan.
2002).

O d.

41 Employers Comm. Union Ins. Co. of Am. v. Browning-Ferris Indus., 1993 U.S. Dist.
LEX1S 21098, at *17-18 (D. Kan. Apr. 5, 1993).

42 Sonnino v. Univ. of Kan. Hosp. Auth., 2004 U.S. Dist. LEXIS 6220, at *6 (D. Kan. Apr.
8, 2004) (quoting Hammond v. Lowe's Home Ctrs., Inc., 216 F.R.D. 666, 670 (D. Kan. 2003)).
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scope of relevance as defined under Fed. R. Civ. P. 26(b)(1), or (2) is of such margind relevance that the
potentid harm occasioned by discovery would outweigh the ordinary presumption in favor of broad

discovery.”®

In this instance, the court finds that there does appear to be the possibility that the information
requested could lead to the discovery of admissible evidence related to either plaintiff’s dam of medica
negligence or defendant’s defenses thereto, particularly the defense that defendant’s conduct was not
negligence. Because of this posshbility, the court finds that the information does fdl within the scope of
proper discovery pursuant to Fed. R. Civ. P. 269b)(1) and that defendant’ s relevancy objection should be

overruled.

Because the court finds the informationto requested by Plaintiff * s Request for ProductionNos. 5,
6, 7, and 11 to be within the scope of proper discovery, and becauseit does not find those requests to be
overly broad or unduly burdensome, the court shal order defendant to provide full and complete responses

to those requests.
E. Request for Production No. 12
In his Request for Production No. 12, plantiff seeks production of Bureau of Prisons Program

Statement 6000.05. Defendant has responded to this request that no such program statement currently

exists, and produced to plaintiff alisting of the available program statements in the 6000 series*

43 Gen. Elec. Capital Corp. v. Lear Corp., 215 F.R.D. 637, 640 (D. Kan. 2004).

“4 Defendant’ s Response to Plaintiff’s First Request for Production of Documents, atached as
Exhibit 1 to plaintiff’s Motion to Compe Production of Plaintiff’s First Request for Production or in the
Alternative for Discovery Conference (Doc. 57), a 1 3.
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Faintiff hasresponded to this averment in his motion by ataching a copy of adocument, onletterhead from
United States Penitentiary, Florence, Colorado and bearing the sedl of the BOP, entitled “Ingtitution
Supplement” and dated August 19, 2004, whichreferencesa” ProgramStatement 6000.05, Hedth Services

Manual, dated September 15, 1996."4

A statement that defendant does not have a document responsive to arequest in its possession is
not an objection, and the court cannot compel production of adocument that does not exist. Defendant has
not objected to plaintiff’ s request for Program Statement 6000.05; it has responded that no such document
currently exists. Based on the information before it, the court has no reason to question the veracity of
defendant’ s response to plaintiff’ s request. The court, however, notesthat plaintiff’ s request is not limited
to any Program Statement 6000.05 incurrent effect, nor isit limited to any such document in the possession
of the BOP. The date ascribed to that Program Statement in plaintiff’s documentation is September 15,
2006, whereasdefendant’ sresponse states that no such Program Statement currently exists. Any Program
Statement 6000.05 in the possession of defendant, the United States of America, would be responsive to
plantiff’ srequest, regardless of whether that document is currently in use, effective, or in the possessionof
the BOP. Therefore, while the court cannot order production of adocument that doesnot exigt, inlight of
plantiff’s documentation, the court directs defendant to review its response to plaintiff’s Request for
ProductionNo. 12 and provide any required supplementationshould that response prove to beincomplete,

Certainly, if any document identified as “Program Statement 6000.05" is in the possession of defendant,

4 Plaintiff’s Motion to Compel Production of Plaintiff’s First Request for Production or in the
Alternative for Discovery Conference (Doc. 57), a Ex. 3.
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whether or not such adocument is considered to be current, then defendant’ s response is not complete and

would need to be supplemented.
Il. Plaintiff’sMotions Related to Interrogatories (Docs. 47, 55, & 56)

Pantiff reports that he served his interrogatories upon defendant by mail on February 8, 2005.
Plantiff received defendant’ sanswersto hisinterrogatories, whichweremailed March 17, 2005, on March
21, 2005. Paintiff filed his motion to compd interrogatory answers and for sanctions (Doc. 47) on April
18, 2005, seeking additiona information in response to Interrogatory Nos. 2, 4, 5, 7, 8, 13, 14, 15, and
16 and sanctions for defendant’ s failureto fully answer these interrogatories. On May 2, 2005, defendant
executed supplemental responses to Interrogatory Nos. 4, 5, 7, 8, 13, 14, 15, and 16. On May 5, 2005,
plantiff filed his motion for leave to file supplemental motionto compel and for sanctions (Doc. 55) and his

supplemental motion to compel and for sanctions (Doc. 56).

The court notes that plaintiff’s motion for leave to file supplemental motion to compel and for
sanctions (Doc. 55), appears to be moot because the motion for which leave is sought, plaintiff's
supplemental mation to compd, was filed in the case onthe same date as Doc. 56. The court suspectsthat
plantiff’ sintent may have been that the supplementa motion(Doc. 56) be attached to the motion for leave
(Doc. 55) and provided to the court asanexhibit of aproposed filingunder D. Kan. Rule 15.1;* however,
thisis not how the docketing was done, and the supplementa motion to compe (Doc. 56) has been filed

inthe case. Since the purpose of the supplemental motion to compel (Doc. 56) appears only to have been

% See D. Kan. Rule 15.1 (“[A] motion for leave to file a pleading or other document that may
not be filed as amatter of right shall set forth a concise statement of the amendment or leave sought to
be dlowed with the proposed pleading attached.”).
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to provide the court with a copy of a letter plaintiff recaived from defendant, stating defendant’ s intent to
supplement itsinitid answersto plaintiff’s interrogatories, the court is not certain there was ever any need
for plantiff to file either the motion for leave or the supplementa motion to compd. Rather, it appears,
plantiff could have filed the letter in the record of the case as a supplement to his origind motion to compel
(Doc. 47) and not asamoetion itsdf. Inany event, as a housskeegping matter, the court will deny plaintiff’s
motionfor leave to file supplementa motion to compel (Doc. 55) and supplementa motion to compel (Doc.
56) asmoot . The court will, however, consder the letter attached to plantiff’s supplemental motion to
compd (Doc. 56) in it resolution of plaintiff’s origind motion to compel interrogatory answers and for

sanctions (Doc. 47).

Unlikethe circumstance with plaintiff’ s motions to compel production above, plaintiff doesinclude
acertificationof the parties’ effortsto resolve the disputeregarding plaintiff’ sinterrogatories prior to thefiling
of hismotion to compel (Doc. 47). While these efforts appear to have conasted of only a single exchange
of correspondence, the plaintiff, who was incarcerated at the time, does appear to have pursued the only
course of contact that was avalable to him, and the court finds this to be adequate under these

circumstances.

Paintiff origindly filed his mation to compel additiond answersto hisInterrogatory Nos. 2,4, 5, 7,
8,13, 14, 15, and 16. On May 3, 2005, defendant provided supplementa answersto Interrogatory Nos.
4,5,7,8,13, 14, 15, and 16. Plaintiff has not taken any action to seek further information in responseto

these interrogatories, and histime to do so pursuant to D. Kan. Rule 37.1 has now expired.*’ Therefore,

47 D. Kan. Rule 37.1(b), addressing the timing of motions to compel, provides:
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the only interrogatory that appears to remain in dispute between the partiesis plaintiff’ s Interrogatory No.

2.

InhisInterrogatory No. 2, plantiff asksthe fallowing: “What arethe Board Certifications, extension
courses, and listed specidtiesonHeding Arts licenses of Dr. Judith Tharp and Dr. WilliamMcCollom?™#8
Plantiff does not providethe court withthe full text of defendant’ sresponse to thisinterrogatory, but hedoes
provide some quoted language, apparently from defendant’ s response, in stating his disagreement with

defendant’ sanswer. Thetext of plaintiff’s statement of his disagreement is asfollows:

Defendant’ sanswer inreferenceto Dr. McCollomisinaccurate, ‘ Dr. McCollom' sHedling
Artslicense contains no listed certifications, extensoncourses or specidties’ Pantiff did
not ask what may or may not be on Dr. McCollom's current license. Plaintiff expects al
ligings thet have been on Dr. McCollom'slicenses. Plaintiff isaware thet at varioustimes
Dr. McCollom has listed at least the specidties of surgeon and internist.*

Fed. R. Civ. P. 33 addresses the use of interrogatories by the partiesin acivil case. Fed. R. Civ.
P. 33(a) providesin reevant part that “any party may serve upon any other party written interrogatories .
. . to be answered by the party served.” “Each interrogatory shdl be answered separately and fully in

writing under oath, unless it is objected to, in which event the objecting party shdl state the reasons for the

Any motion to compe discovery in compliance with D. Kan. Rules 7.1 and 37.2 shdll
be filed and served within 30 days of the default or service of the response, answer or
objection which is the subject of the motion, unlessthe time for filing of such motionis
extended for good cause shown. Otherwise the objection to the default, response,
answer, or objection shall be waived.

48 Plaintiff’s Motion to Compd Disclosure of Answers to Plaintiff’s Interrogatories, And for
Imposition of Sanctions (Doc. 47), a p. 2.

4,
% Fed, R. Civ. P. 33(a).
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objectionand shdl answer to the extent the interrogatory is not objectionable.” “Interrogatoriesmay relate
to any matterswhichcanbeinquiredinto under [Fed. R. Civ. P.] 26(b)(1) .. . ."”>! Fed. R. Civ. P. 26(b)(1)
permits discovery of “any matter, not privileged, that isrdevant to any daimor defense of any party.”*? An

answering party “has a duty to answer the interrogatory with whatever information he has”>

“The party submitting the interrogatories may move for anorder under [Fed. R. Civ. P.] 37(a) with
respect to any objection or other failure to answer an interrogatory.”* “A party, upon reasonable notice
to other partiesand dl persons affected thereby, may apply for an order compdling disclosure or discovery

. .5 “For good cause, the court may order discovery of any matter relevant to the subject matter

involved in the action.”®

In this ingtance, defendant gppears from information contained in plaintiff's satement of his
disagreement, to have provided an answer to plaintiff’s Interrogatory No. 2. Init response to plantiff’s
motion (Doc. 52), defendant states, “[l]nterrogatory [No. 2] was fully and completely answered in

defendant’ s initid responses to interrogatories and defendant is not in the possession of any additional

*l Fed. R. Civ. P. 33(c).

52 Fed. R. Civ. P. 26(b)(1).

%3 Bohannon v. Honda Motor Co., 127 F.R.D. 536, 538 (D. Kan. 1989).
5 Fed. R. Civ. P. 33(b)(5).

5 Fed. R. Civ. P. 37(a).

% Fed. R. Civ. P. 26(b)(1).

22



information in response to [I]nterrogatory [N]o. 2.”>" Paintiff is dissatisfied with the answer because it
applies only to Dr. McCollom'’s current license and not dl licenses. Interrogatories are written questions
directed to partiesto alawsuit and areto be answered with the information known to the answering party.
As previoudy noted, Dr. McCollom is not a party to the ingant case and, consequently, cannot be the
recipient of interrogatories. Defendant, Dr. McCollom's employer, has answered plaintiff’ sinterrogatory

based upon Dr. McCollom's current license - the license he is usng while in defendant’ s employ.

The court finds this to be a full and complete answer to plaintiff’s Interrogatory No. 2 and will not
compd defendant to provide afurther answer. Accordingly, the court findsthat plaintiff’s motion to compd

interrogatory answers and for sanctions (Doc. 47) should be denied.

[1l. Conclusion

Based upon the foregoing, the court concludes that plaintiff’s motions to compel (Doc. 45), to
compel and for sanctions (Doc. 47), to compel (Doc. 48), for leave to file supplementa motionto compel
and for sanctions (Doc. 55), to compel and for sanctions (Doc. 56). shal be denied. Plaintiff’s motion to

compe or for adiscovery conference (Doc. 57) shdl be granted in part and denied in part.

5" Defendant’ s Response to Plaintiff’ s Motion to Compd Disclosure of Answersto Plaintiff's
Interrogatories and Motion for Imposition of Sanctions (Doc. 52), at 4.
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IT ISTHEREFORE ORDERED:

1. That plaintiff’ smotionto compel document production(Doc. 45); motionto compel interrogatory
answersand for sanctions (Doc. 47); amended motion to compel document production (Doc. 48); motion
for leave to file supplemental motion to compel interrogatory answers and for sanctions (Doc. 55); and

supplemental motion to compel interrogatory answers and for sanctions (Doc. 56) are hereby denied.

2. That plaintiff’smotion to compel production of plaintiff's first request for production or in the

dternative for discovery conference (Doc. 57) is granted in part and denied in part.

3. That defendant shdl, onor before August 12, 2005, review al itsresponsesto plaintiff’ swritten
discovery and supplement any response as necessary to render them full and complete responses based

upon the defendant to this action being the United States of America

4. That defendant shal, on or before August 12, 2005, provide plaintiff with ful and complete

responses to plaintiff’s Request for Production Nos. 5, 6, 7, and 11.

ITISSO ORDERED.
Dated this 12th day of July, 2005, at Topeka, Kansas.
K. Gary Sebelius

K. Gary Sebdlius
U. S. Magistrate Judge
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