N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

W LLI AM E. NOREEN

Petiti oner,

V. CASE NO. 04-3004- RDR

U. S. ARMY CLEMENCY AND
PARCLE BOARD, et al.,

Respondent s.

VEMORANDUM AND ORDER

This is a petition for wit of habeas corpus, 28 U S.C. 2241,
filed by a former service nenber now an inmate at the United
States Disciplinary Barracks, Fort Leavenworth, Kansas (USDB).
Petitioner was granted | eave to proceed in form pauperis, and an
order to show cause issued. Respondents filed an Answer and
Return, petitioner filed a Traverse, and respondents filed a
Response to Traverse. Having considered all the materials fil ed,

the court makes the follow ng findings and order.

EACTS

The court finds the following facts from the record and
pl eadings. In 1972, Noreen was convicted by court-martial of one
specification of prenmeditated nurder and two specifications of
attenpted preneditated nurder. Hi s sentence of |ife inmprisonnment

was ultinmately abated to 39 vyears due to his excellent



institutional behavior. Noreen was first rel eased on parole on
March 21, 1988. He agreed as a condition of parole to
participate in a substance abuse therapy program Urine sanpl es
collected in February and April of 1998, tested positive for
mari j uana. As a result, the Department of the Arny sent a
warning letter to Noreen stating that the Arny Clenency and
Parole Board (ACPB) would not tolerate continued parole
violations. Answer & Return (Doc. 8) (hereinafter A&R), Attach.
9. On September 21, 1998, Noreen’s urine sanple again tested
positive for marijuana, and as a result of this third positive
drug screen, the Probation Ofice submtted a warrant request.
Three days | ater, before the Departnment of the Arny responded,
petitioner again tested positive for marijuana. Parol e was
suspended, and a warrant issued. Noreen was arrested and
returned to the USDB, where his prelinmnary interview was hel d.
A parole violation hearing was ordered, which was conducted on
May 19, 1999. The ACPB found Noreen had viol ated conditions of
his parole by submtting marijuana positive urine specinens in 4
nont hs of 1998, failing to show for a scheduled urinalysis in
July, 1998, and being untruthful with his U S. Probation O ficer
on other dates in 1998 when he denied using marijuana. The ACPB
deci ded to revoke parole; grant credit for time spent on parole
from August 11, 1988, to February 3, 1998; and grant re-parole on

Septenber 17, 1999.



On Novenber 16, 1999, the Commandant of the USDB issued a
“very stern Letter of Warning” to Noreen after he tested positive
for Hydrocodone and Hydronorpone on October 11 and 18, 1999
Noreen’s urine sanples on February 27 and March 6, 2003 tested
positive for marijuana. On March 13, 2003, a U.S. Probation
Officer requested that a warrant issue. Parole was suspended,
and Noreen was arrested and transported to the USDB. He had an
addi ti onal positive drug screen on March 14, 2003, which was not
reported until after his arrest.

Noreen’s prelimnary interview was conducted at the USDB on
May 12, 2003. A Parol e Viol ation Hearing was ordered, which was
hel d on Septenber 3, 2003. Noreen was present and represented by
civilian and mlitary counsel. Anong the evidence consi dered was
Noreen’s testinony; the testinony of his attorneys, Captain Bunch
and M. Mattaloni; Noreen’s sentence and parole history; and 15
exhibits, including the results of lab tests for controlled
subst ances. The Hearing O ficer found Noreen had clearly
vi ol ated the conditions of parole. He recommended revocation and
that no credit be granted for service of sentence while on
par ol e. He stated his recommendation to deny credit was
“justified due to heinous nature of the drug-related original
confining offense and (Noreen's) |ack of notivation to abide by
the conditions of his parole.” A&R, Attach. 20 at 5. The

hearing officer viewed Noreen as a risk to the community and to



re-of fend because he “committed nurder while using drugs in the
past” and continues to engage in drug use.

The ACPB det erm ned Noreen viol ated conditions 6, 8, 12, and
15 of his parole agreenment by submtting the two positive urine
specimens in October, 1999, and urine specinens which tested
positive for marijuana on February 27 and March 6, 2003; and by
being untruthful to his probation officer, when questi oned about
marijuana use. Petitioner was notified parole was revoked and
credit was granted for service of sentence while on parole from

Septenber 17, 1999, to October 10, 1999. A&R, Attach. 21.

CLAI MS

Petitioner clainms the ACPB inproperly caused himto be re-
i ncar cer at ed. In support, he alleges (1) they *“lacked
jurisdiction to bring (him back” because his “parole and
sentence were conpleted in 1994;” (2) the ACPB erroneously took
his street time from 1999 to 2003 “for a charge that petitioner
was al ready punished for;” (3) one urinalysis relied upon by the
ACPB was unreliable because it was inproperly handled at the
parole office and (4) a nenber of the “Revocation Board” was not

inpartial as required by federal |aw because he was a USDB

enpl oyee.

STANDARDS OF REVI EW




Generally, a federal court has limted authority to review

mlitary proceedings. See Lips v. Commandant, United States

Disciplinary Barracks, 997 F.2d 808 (10th Cir. 1993), cert.

deni ed, 510 U.S. 1091 (1994). The scope of habeas corpus review
of decisions by a federal parole agency is simlarly narrow. See

Phillips v. True, 992 F. Supp. 1255, 1257 (D. Kan.), aff'd, 149

F.3d 1191 (10th Cir. 1998); see also Resnick v. USPC, 835 F.2d

1297, 1301 (10th Cir. 1987); Sotelo v. Hadden, 721 F.2d 700, 702

(10t" Cir. 1983). A parole authority's decision to revoke parole
will be reversed only if it is arbitrary, capricious or
constitutes an abuse of discretion. Sotelo, 721 F.2d at 702;

Foster v. Tillery, 996 F.Supp. 1316 (D.Kan. 1998); see Kell v.

USPC, 26 F.3d 1016, 1019 (10th Cir. 1994); Turner v. USPC, 934

F.2d 254, 256 (10th Cir.), cert. denied, 502 U S. 885 (1991);

Phillips, 992 F.Supp. at 1257. The court's inquiry is not
whet her the parole board's decision is "supported by the
preponderance of the evidence, or even by substantial evidence;
the inquiry is only whether there is a rational basis in the
record for the Comm ssion's conclusions enbodied inits statenment

of reasons."” Msasi v. USPC, 835 F.2d 754, 758 (10th Cir. 1987);

Foster, 996 F. Supp. at 1318; Soloman v. Elsea, 676 F.2d 282, 290

(7th Cir. 1982). For revocation, all that is required is that
t he evidence and facts reasonably denpnstrate that the person's

conduct has not been as good as required by the ternms and



conditions of the rel ease. Mack v. ©MCune, 551 F.2d 251, 254

(10th Cir. 1977). These principles in cases determ ning clains
against the United States Parole Comm ssion are equally
applicable in cases against the ACPB, the federal agency

determ ning Arny parole matters.

ACPB LACKED JURI SDI CTI ON

The court first considers Noreen's claimthat the ACPB | acked
jurisdiction to arrest and return himto the USDB. |n support of
this claim Noreen “contends his sentence was conpleted in 1994,
with deductions for good time earned fromb5 Oct. 1971 to 11 Aug.
1988, 16 years,” and “parole should have ended at that tine.”
Traverse (Doc. 9) at 1. Apparently, he is adding the 16 years of
good time he allegedly earned while in prison, to the nearly 16
years of incarceration from 1971 through 1988, for a total of 32
years, and then figuring 7 years remai ned on his 39-year sentence
and el apsed in 1994 before his first parole violation.

This clai mi s based upon Noreen’ s presunption that his earned
good tine of 16 years was tantamount to service of his sentence
and could not be forfeited after he was rel eased on parole. His
presunption is incorrect. In a prior case with simlar clains
based upon the sane mlitary regul ations, this court upheld the
mlitary’ s interpretation that awards of good tinme credit do not

change a mlitary prisoner’s Full Term Expiration Date (FTD)



Young v. Nickels, 59 F.Supp.2d 1137, 1141 (D. Kan. 1999).
Rat her, the FTD remmins unchanged, unless a parole term is
shortened by mlitary officials or service of the sentence is
interrupted by inoperative time such as a violated parole term
Id. Accunul ati on of good tinme positively affects when a prisoner
may be conditionally rel eased, but has no further effect once an
inmate accepts parole. Id. Under the pertinent nmilitary
regul ations, petitioner’s parole termwould have run to his FTD,
not the FTD | ess days awarded for good tinme. 1d. at 1142. I n
short, his 39-year sentence did not expire in 1994, just 22
years after his conviction.

In McKinney v. Taylor, 358 F.2d 689, 690 (10'M Cir. 1966),

the Tenth Circuit Court of Appeals upheld the forfeiture of
previously earned good tinme credit after the revocation of
civilian parole, reasoning that “good tinme does not reduce the
period of original sentence but ‘instead determ nes how nuch of

t he sentence must be spent within the confines of the prison’.

Patterson v. Know es, 162 F.3d 574, 575 (10'M Cir. 1998), citing

McKi nney, 358 F.2d at 690. The Tenth Circuit held in Patterson
that the USPC was “free to ‘recommt a parole violator to prison
for a length of tinme the sane as the unexpired termi wthout
taking into account good time credit earned prior to parole
release. 1d. The mlitary’'s simlar policies, that the FTD is

not changed by good tine, and revocation of parole may result in



forfeiture of previously earned good tine credit, are |ikew se
reasonabl e and | awf ul .

Mor eover, Noreen was on notice at the time he entered his
parol e agreenents that the date his parole termwould expire was
many years beyond 1994. The Certificate of Parole issued in 1988
and executed by Noreen plainly stated that his term of parole
woul d be effective until October 5, 2010. The Certificate of
Parol e i ssued when Noreen was rel eased on parole in 1999 stated
his second term was effective until July 8, 2011. Nor een al so
acknow edged and agreed in both certificates that forfeiture of
his previously earned good tinme could result from violation of
parol e conditions:

| al so understand and agree that if | violate any of

the conditions of ny parole set forth above, | nmay be

apprehended, returned to mlitary control, forfeit al

good conduct time previously earned, and be held to

serve the remni nder of my sentence to confinement.

A&R, Attachs. 6, 18. The court concludes petitioner’s claimthat
his sentence expired in 1994 has no factual or legal nerit.

Petitioner briefly argues his case should be governed by the
1968 version of mlitary regulations on parole and good tine
(DODI 1325.4), rather than the 1988 version relied upon by
respondents. He asserts that application of the 1988 version to
his case is retrospective and nore onerous because the 1968

version is nore favorable to him However, he provides no

convi nci ng argunment or authority in support. Petitioner states



he is aware of this court’s ruling in Young v. Nickels, 59

F. Supp.2d 1137 (D. Kan. 1999), but ignores that argunents

identical to his were rejected therein. Id. at 1139-40 (and
cases cited therein). This court found in Young that the

regul ati ons governing mlitary parole were not w thout anbiguity,
as Noreen enphasi zes. But, it also concluded therein that the
ACPB' s practice under either version was the sane -- Young's
previously earned good time was waived by him accepting and
vi ol ating parole.

Petitioner asks how any benefit of earned good tinme is
received, when an inmte serves his parole term without
revocation. The answer is that he received the benefit of his
earned good tinme in the calculation of his mninumrel ease dat e,
the date on which conditional release would have been required
had he not previously been released on parole. The court
concludes that the ACPB's determ nation of petitioner’'s FTD as
in 2011 was in accord with its regulations and is not shown to
have been arbitrary or capricious or a violation of any federal

or constitutional |aw.

| MPROPER DENI AL OF STREET TIME CREDI T

The court next considers petitioner’s claim that the ACPB
erroneously denied street time credit from 1999 to 2003 “for a

charge that petitioner was already punished for.” Petitioner



appears to argue in his Traverse that the stern warning he
received following positive drug results in October, 1999,
constituted punishnent for that violation conduct, and that his
conpliance until his next positive drug test entitled him to
credit for street tinme from October 10, 1999 to February 27,
2003. He contends he is being punished twice for the 1999
violations. Petitioner’s argument has no | ogi cal basis since his
parole was not revoked in 1999. The warning letter was not
puni shnent, and rather than having been punished Noreen was
allowed to remain on parole.

Once Noreen committed further violations despite the warning,
parol e was revoked and credit was denied from the time he was
granted re-parole until October 10, 1999, the day before his
first violation. Departnment of Defense Directive 1325.4, Section
(J)(8)(b)(May 19, 1988), Credit for Service of Sentence on
Parol e, as well as Arnmy Regul ation 15-130 Sec. (4-5.)(f)(3)(Sept.
11, 1989) provide that a prisoner whose parole is revoked "shall
receive credit for tinme spent on parole, except" if the ACPB
finds that "the parol ee was not materially in conpliance with the
conditions of parole,” it may order the forfeiture of tinme during
which the parolee was not in conpliance. Thus, the ACPB had
clear authority to forfeit “street credit” for periods during
which the parolee was not in material conpliance with parole

conditions. Yearwood v. Nickels, 201 F.3d 450, *2, 1999 W

10



1015566 (10" Cir. 1999, unpublished)(copy attached) citing DOD
1325.4 Sec. J8(b)(1988). It is also clear that where there have
been sporadic periods of msconduct, the ACPB may deny street
time credit fromthe date of the first episode of m sconduct.

Yearwood, 201 F.3d at *2, citing Foster v. Tillery, 996 F. Supp.

at 1319. The court rejects petitioner’s claimthat his street
time was erroneously forfeited, and finds that the ACPB s
decision to deny credit during his second term of parole after
his first violation on October 10, 1999, was in accordance wth
its regulations and was not arbitrary, capricious, or in

violation of any federal |aw.

UNRELI ABLE DRUG TEST

The court finds no sufficient factual or |egal basis for
petitioner’s assertion that evidence of his drug use was
unrel i abl e. I n support of this claim Noreen alleges that the
urine sanpl e he provided on February 27, 2003, remained in a room
for 5 to 10 mnutes before it was seal ed. Respondent s present
the affidavit of the parole officer who participated in the
testing of Noreen on this particular day. He avers he observed
Noreen urinate into the container, and then seal the bottle.
Respondent al so exhibits a copy of a Chain of Custody for Drug
Anal ysis form signed by Noreen certifying that the speci nen was

sealed in his presence, and not adulterated. Nor een does not

11



al l ege facts which adequately refute respondent’s exhibits.
Moreover, it does not appear that Noreen fully exhausted
adm nistrative renmedies on this evidentiary chall enge. The
record of the Prelimnary Hearing provides that Noreen chall enged
the validity of the lab tests, alleging in particular that the
sanpl e collected on February 27, 2003, “was left unattended for
approximately 10 m nutes.” A&R, Attach. 20,J at 3. However, the
record al so indicates that at the Parole Violation Hearing Noreen
and his counsel adnmitted the February, 2003 test was correct.
Even if this court were convinced by Noreen's allegations that
this one urine sanmple was tainted, he would not be entitled to
relief because the record clearly indicates revocati on was based

on additional, independent violations. Yearwood, at **3.

HEARI NG OFFI CER NOT | MPARTI AL

Petitioner clains that the officer who presided over his
parole violation hearing was not neutral and unbi ased.
Respondents al |l ege that Hearing O ficer Pursel, a USDB enpl oyee,
was appointed to act as a neutral hearing officer by the ACPB
Chai rperson, in accordance with AR15-130 Para. 4-5d(3). They
further note that the ACPB reviewed all the same materials as
Pursel and had the discretion to act on its own accord, which it
did in granting some credit for time on parole contrary to

Pursel’s reconmmendati on. The fact alone that Pursel was an

12



enpl oyee of the USDB does not establish bias or his inability to
conduct a fair parole revocation hearing. Petitioner’s claimis
not supported by any other facts showing actual bias or
prejudice. Petitioner does not allege that the hearing officer
was i nvolved in investigating his violations or any ot her aspect
of his case.

The court additionally finds fromthe adm nistrative record
that petitioner was accorded the other m nimum requirements of

due process as set forth in Mrrissey v. Brewer, 408 U S. 471

(1972), in that he was provided witten notice of the clainmed
viol ations of parole; disclosure of the evidence against him an
opportunity to be heard in person and to present w tnesses and
docunment ary evidence; and a witten statenment as to the evidence
relied upon and reasons for revoking parole. Ld. at 489. I'n
sum this court's review of the adm nistrative record reveals
that there was a rational basis in the record for the ACPB' s
concl usion that petitioner violated parole and for its decision
to deny street tinme credit. This court finds no evidence in the
record that the ACPB s exercise of its discretion was arbitrary
or capricious, particularly since he had been using drugs when he
violently nmurdered a young not her and attenpted to nurder her two
young children, has continued to use drugs, and his occupation
out side of prison is long-haul truck driver.

For all the foregoing reasons, the court concl udes petitioner

13



is not entitled to federal habeas corpus relief.
IT IS THEREFORE BY THE COURT ORDERED that this action is
di sm ssed and all relief denied.

DATED: This 27th day of April, 2005, at Topeka, Kansas.

s/ RI CHARD D. ROGERS
United States District Judge
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