IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

LANE PIVONKA, on behalf of himsalf
and all otherssmilarly stuated,
Plaintiff,
V. Case No. 04-2598-JWL

BOARD OF COUNTY COMMISSIONERS
OF JOHNSON COUNTY, KANSAS,

Defendant.

MEMORANDUM AND ORDER

This putative collective action lavsuit arises from the dleged practice of Johnson
County Med-Act (Med-Act), which is one of the departments of the government of Johnson
County, Kansas, of not paying required overtime compensation to certain of its emergency
medica service personnd.  Plantiff Lane Pivonka is a Med-Act employee who asserts a clam
for unpad ovetime compensation under 8 16(b) of the Fair Labor Standards Act of 1938
(FLSA), 29 U.SC. § 216(b). The matter is presently before the court on Pantiff’'s 216(b)
Motion to Certify Representative Action and to Approve and Send Notice to Class Members
(doc. 9). By way of this motion, plaintiff seeks conditiona certification of an FLSA collective
action and a court order authorizing notice to be sent to putative class members. On July 11,
2005, the court heard ord arguments from the parties on this mation. After consdering the
parties written submissons and oral arguments, the court is now prepared to rule. For the

reesons explaned bedow, the court will grant the motion in part and deny it in part.




Specificdly, the court will conditiondly certify a class including al Med-Act employess who
were employed as Paramedics (MICTS), Lieutenants, or Captains and who were not paid time
and a hdf ovetime compensation for scheduled hours worked under the Berkley Schedule
within the past three years! Although the court will authorize notice to be sent to the putaive
class members, the court directs the parties to confer, attempt to agree upon the form of the

notice, and resubmit the proposed form notice to the court for approval.

FACTUAL BACKGROUND
The facts underlying plantiff's dam in this lavsut are essentidly undisputed.
Defendat Board of County Commissones of Johnson County, Kansas, is a local
governmenta entity and Med-Act is one of the departments operated under its authority. Med-

Act provides emergency medicd and fire protection services to the citizens of Johnson

! Paintiff aleges that Johnson County willfully violated the FLSA. Compl. (Doc. 1),
113, a 4. If he can prove tha dlegatiion, his dam — and the dams of dl smilaly Stuated
Med-Act employees — is subject to the three-year dtatute of limitations under the FLSA. See
29 U.SC. § 255(a) (FLSA dams mugt be commenced “within two years after the cause of
action accrued, . . . except that a cause of action arisng out of a willful violation may be
commenced within three years after the cause of action accrued’). The limitations period is
not tolled with respect to other potentid plantiffs unless and until they opt in to the case. 29
U.S.C. § 256(b). Accordingly, the court will grant the requested rdief with respect to dl
persons so employed within the lagt three years. See, e.g., In re Food Lion, Inc. FLSA
“ Effective Scheduling” Litig., 151 F.3d 1029, 1998 WL 322682, a *12-*13 (4th Cir. June
4, 1998) (unpublished table opinion) (holding the didrict court did not err by dismissing opt-in
plantiffS dams which exceeded the limitaions period when no consents were filed within
the applicable three-year period); Vaicaitiene v. Partners in Care, Inc., Case No. 04 Civ.
9125, 2005 WL 1593053, a *7 (S.D.N.Y. July 6, 2005) (explaining this principle and
authorizing notice to those employed up to three years prior to the court’'s opinion “in the
interest of reaching dl smilarly Stuated potentid plaintiffs’).
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County. Med-Act operates on a paramilitary structure with severa different postions of
vaying rank. At issue in this lawsuit is the work schedule and pay plan that Johnson County
utilizes with respect to its Med-Act employees in the postions of Paramedic, Lieutenant, and
Captain.

Johnson County has elected to treat Paramedics, Lieutenants, and Captains as non-
exempt employees except to the extent that they are subject to the partia exemption for public
safety personnd set forth in 29 U.SC. 8§ 207(k). The 8§ 207(k) exemption essentidly alows
public agencies not to pay time and a hdf ovetime compensation for 216 hours worked in a
28-day work period to employees engaged in fire protection or law enforcement activities.
In other words, those employees work an average of 56 hours per week without being paid time
and a hdf ovetime compensation rather than the generdly applicable 40 hours per week.
Congagent with this exemption, Med-Act has adopted the so-called Berkley Schedule for its
Paramedics, Lieutenants, and Captains whereby those employees are scheduled to work 216
hours (spedificdly, nine 24-hour shifts) in a 28-day work period. Those employees do not
receive time and a haf overtime compensation for scheduled hours worked under the Berkley
Schedule. At ord argument, plaintiff clarified that he seeks certification of the collective
action only with respect to Med-Act’s policy and procedure of not paying time and a haf
ovetime compensation for scheduled hours worked in excess of 40 hours a week but within
the 216-hours/28-day Berkley Schedule. Thus, the extent to which Med-Act pays overtime
compensation for unscheduled hours worked and/or hours worked above and beyond the

Berkley Scheduleis not at issue here.




LEGAL STANDARD FOR
FLSA COLLECTIVE ACTION CERTIFICATION

The FLSA provides for a dass action where the complaining employees are “smilarly
Stuated.” 29 U.SC. 8§ 216(b). The Tenth Circuit has approved a two-step approach in
determining whether plantiffs are “dmilaly dtuated” for purposes of FLSA 8§ 16(b). See
Thiessen v. Gen. Elec. Cap. Corp., 267 F.3d 1095, 1102-03 (10th Cir. 2001). Under this
approach, a court typicdly makes an initid “notice dage’ determination of whether plantiffs
are dmilaly dtuated. 1d. a 1102 (ating Vaszavik v. Storage Tech. Corp., 175 F.R.D. 672,
679 (D. Colo. 1997)). That is the didrict court determines whether a collective action should
be cetified for purposes of sending notice of the action to potentid class members. See
Mooney v. Aramco Servs. Co., 54 F.3d 1207, 1213-14 (5th Cir. 1995). For conditiona
cetification at the notice stage, a court “requirgls] nothing more than subgtantia alegations
that the putative class members were together the vidims of a single decison, policy, or plan.”
Thiessen, 267 F.3d a 1102 (quotation omitted; brackets in origind). The standard for
catification at this notice dage, then, is a lenient one tha typicdly results in class
catification. See Mooney, 54 F.3d at 1214; Brooks v. BellSouth Telecommunications, Inc.,
164 F.R.D. 561, 568 (N.D. Ala 1995) (certification decison at the notice stage is usudly
based only on the pleadings and any dfidavits which have been filed and, thus, the standard is
farly lenient and typicdly results in conditional certification of a representative class), aff’d,

114 F.3d 1202 (11th Cir. 1997) (unpublished table opinion).




At the concluson of discovery, the court then revidts the catification issue and makes
a second determination (often prompted by a motion to decertify) of whether the plaintiffs are
gmilaly dtuated usng a dricter standard.  Thiessen, 267 F.3d at 1102-03. During this
“second dtage’ analyss, a court reviews severd factors, including the disparate factua and
employment settings of the individud plantiffs the various defenses avadldble to defendant
which appear to be individud to each plantff; farness and procedura condderaions, and
whether plaintiffs made any required filings before indtituting suit. 1d. at 1103.

This case is in its ealy stages. Although the parties have engaged in discovery reating
to class catification, the court has not yet entered a scheduling order governing merits-based
discovery. The court has not yet imposed a discovery deadline, set a date for the find pretrid
conference, or et a trid date because the court contemplated entering an amended scheduling
order after the court's ruling on the current motion for class cetification. In any event, this
case cetanly has not progressed to the concluson of discovery, a which point the court
would agpply the “second stage” andyss dandard.  Thus, the court will andyze plantiff's

motion under the lenient *notice stlage’ standard described above.

DISCUSSION AND ANALYSIS
For the fdlowing reasons, the court readily concludes that conditiond certification of
this action is appropriate for purposes of sending notice to potential class members.
Fantiff's complant dleges thaa he and other samilaly dtuated Med-Act employees are

routindy required to work an average of 56 hours per week for a total of 2,912 hours per year
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without recelving overtime compensation.  Mr. Pivonka has submitted an affidavit in support
of his motion for class certification which supports this dlegation and he has dso submitted
a copy of Med-Act’s pay table, a portion of which is “Based on 2912 Hours Worked/Y ear.”
Additiondly, Johnson County submitted an abundance of evidence from which it is apparent
that Paramedics, Lieutenants, and Captains are not pad overtime compensation under the
Berkley Schedule. Thus, the record reveals that Paramedics, Lieutenants, and Captains are
“together the vidims of a dngle decison, policy, or plan,” Thiessen, 267 F.3d a 1102
(quotation omitted), namely Johnson's County dleged falure to pay required overtime
compensation for scheduled hours worked in excess of 40 hours per week under the Berkley
Schedule.  Thus, plantiff is amilaly gStuated to other members of the putative collective
action, which incudes those employees whom Johnson County elected to treat as non-exempt
employees except to the extent that those employees were patidly exempt pursuant to the §
207(k) public safety personnel exemption.  See generally, e.g., Clarke v. Convergys
Customer Mgmt. Group, Inc., 370 F. Supp. 2d 601 (S.D. Tex. 2005) (granting conditiona class
cetification at the notice phase where the plaintiff demondtrated that he was smilarly Stuated
to other employees in the sense that dl were victims of the employer's practice of not paying
overtime); Brown v. Money Tree Mortgage, Inc., 222 F.R.D. 676 (D. Kan. 2004) (same).

Johnson County raises severd arguments why the court should deny conditiond class
catification, dl of which the court finds to be without merit. Firgt, Johnson County argues
that plantiff has faled to produce a factud bads to support his motion despite a discovery

period devoted entirdy to the issues of whether a class should be certified and the scope of




the collective action. In support of this argument, Johnson County cites Davis v. Lenox Hill
Hosp., Case No. 03 Civ. 3746, 2004 WL 1926086, at *7 (S.D.N.Y. Aug. 31, 2004), for the
propogtion that there mugt be a factud nexus between the cdams of the named plaintiff and
those who have chosen to opt in to the action. In Davis, the court noted that the plaintiff could
only present a factud nexus between her clams and those of other “Elite Corps’ registered
nursss (RNs), not other nurses employed by the defendant, and consequently the court
authorized an FLSA collective action only with respect to the Elite Corps RNs. Id. In tha
case, however, the Hlite Corps RNs were treated differently for compensation purposes from
the non-Elite Corps nurses. Id. a *2. In contrast, here, the record before the court reveals that
dl Med-Act Paramedics, Lieutenants, and Captans were treated amilaly for purposes of
scheduling and compensation.  See also England v. New Century Fin. Corp., 370 F. Supp. 2d
504, 508 (M.D. La 2005) (collective action is appropriate where some factual nexus binds the
named plantiffs and the potentid class members together as vidims of a paticular alleged
policy or practice). The issue in this lawsuit is not whether the putative class members were
victims of Med-Act's policy and practice of not paying overtime compensation for scheduled
hours worked under the Berkley Schedule — it is undisputed that they were — but rather whether
that policy and practice was lanvful. Johnson County ultimately will bear the burden of proof
on this issue. See Soradling v. City of Tulsa 95 F.3d 1492, 1504 (10th Cir. 1996) (public
sector employer bears the burden of establishing that it qualifiesfor a8 207(k) exemption).

Johnson County aso urges the court to deny conditiona certification on the grounds

that the Paramedics, Lieutenants, and Captains are not amilarly Stuated with respect to ther




job duties. Paramedics are entry-leve employees who serve as front-line service providers.
Lieutenants and Captains, on the other hand, are more ain to mid-level managers who have had
ggnificat emergency service experience as Paramedics and have supervisory, administrative,
and managerid responghilities.  Specificaly, Lieutenants supervise and direct the work of
Paramedics, evduate Paramedics peformance and complete their annua performance
gopraisas, recommend disciplinary action, control emergency response scenes, manage units
supplies, provide crew traning, and mentor interns.  Approximately thirty percent of their
duties and the time spent on those duties involve supervisory and adminidrative tasks not
peformed by Paramedics. Captains supervise and direct the work of Paramedics and aso
occasondly Lieutenants, serve as executive officers of their respective Batdions, sarve as
fidd traning officers respongble for the traning and evaduation of new hires, evauate the
performance and complete the annud performance appraisas of Paramedics, provide input to
the Battaion Chigfs for the evduation and performance gpprasds of Lieutenants, issue
ditpline to Paramedics and Lieutenants, control emergency response scenes, manage
supplies, and provide traning to ther crew. They have dgnificant adminidrative and
managerial responsibilities, including scheduling, training, evaluation of employees,
management  of inventory, and coordination and integration with municipd fire departments
operated in conjunction with Med-Act. A substantia percentage of Captains duties are spent

on supervisory and adminigraive tasks not peformed by Paramedics or Lieutenants.




In support of this argument, Johnson County relies on Stubbs v. McDonald's Corp.,
227 FRD. 661 (D. Kan. 2004), in which another judge of this court stated that “before
andyzing whether plantiff and the putative class were ‘victims of a single decison, policy, or
plan,’ the logicd prdiminay question is whether the putative class shares amilar job duties
with plantiff.” Id. a 665. This statement, however, is directly contrary to the Tenth Circuit's
plan statement in Thiessen that al that is required for conditiona certification a the notice
dage is a showing that the putative class members were together the victims of a single policy,
decison, or plan. The Tenth Circuit specificaly dated that the court reviews the disparate
factual and employment settings of the individud plaintffs and the various defenses avalable
to defendant which appear to be individud to each plantiff in the court's second-stage andyss
on a motion to decertify at the concluson of discovery. Thiessen, 267 F.3d a 1103; see also
Vaszavik, 175 FR.D. a 678-79 (rgecting defendant's argument that plantiffs were not
amilaly stuated because plantiffs worked in markedly different circumstances and postions,
conduding that despite any differences, plantiffs were “amilaly dStuated” for notice purposes
in light of substantial dlegations that they were al victims of a pattern and practice of age
discrimination).  Thus, the court is not persuaded by this aspect of the district court’'s
reesoning in Stubbs.  Hantiff dso points out that in Subbs the court stated that “‘[a]
fundamental requirement of mantaning a class action is that the representatives must be
members of the classes or subclasses they seek to represent’” 227 F.R.D. a 665 (quoting
Clayborne v. Omaha Pub. Power Dist., 211 F.R.D. 573, 580 (D. Neb. 2002)). Subbs

riance on Clayborne for this proposition was, however, misplaced because Clayborne




involved a motion to certify a class action under Federal Rule of Civil Procedure 23, not a
collective action under FLSA § 16(b).2 The Tenth Circuit in Thiessen expresdy rejected the
notion that Rule 23's standards gpply to certification under FLSA 8§ 16(b). 267 F.3d at 1105.
This does not mean that condderations of adequacy of representation are necessarily irrelevant
in a putative FLSA collective action, Brown v. Money Tree Mortg., Inc., 222 F.R.D. 676, 682
(D. Kan. 2004), but here dl of the putative class members are dmilaly situated in the sense
that they dl cary out paramedic-type duties dbat with some vaiaions among thar
respongbilities, and Johnson County has elected to treat them dl as non-exempt employees
except with respect to Med-Act’s pay practices under the Berkley Schedule.

Johnson County dso advances the argument, unsupported by any citation to authority,
thet it would be unduly prgudiced if Lieutenants and Captains were included in the putative
class. Johnson County’s concerns in this regard are that Johnson County needs to be able to
conault with its Lieutenants and Captans in conjunction with defending this lawsuit and,

additiondly, in order to ensure tha Med-Act employees respect the rights of plantiff and

2 Perhaps the court’s reasoning in Stubbs is atributable to the nature of the defendant’s
dlegedly unlanvfu pay practice in that case, which was tied to the naure of the putative
plaintiffs job duties. In Subbs, the plantiff dleged that the defendant violated the FLSA by
dassfying plantff and the putative class members as exempt and not paying them required
compensation for overtime hours worked by purpossfully undergtaffing its McDondd's
restaurants and forcng plantff and other fird and second assstant managers to carry out the
duties and responghilities of the daff, who were compensated on an hourly bass. Thus, in
Subbs the unlanvfulness of the defendant’s pay practices depended upon the extent to which
the plantiff and putative class members were required to carry out the job duties of their
subordinates. By comparison, this case involves no such dlegations. Here, Johnson County’s
dlegedly unlanful practice caegoricdly pertains to dl of the Med-Act employees on the
Berkley Schedule and thisincludes Paramedics (MICTS), Lieutenants, and Captains.
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other potentid Med-Act employees to pursue thar rights under the FLSA in this lawsuit.

Johnson County additiondly argues that Lieutenants and Captains have shown no interest in
joining in this lavsuit as opt-in plantiffs, although Johnson County has submitted no evidence
in support of this broad generdization. Johnson County’s theory in this regard, then, is that it
will be unduly prgudiced by the difficulties that will arise in communicating with its
Lieutenants and Captains whereas any suggestion by plantiff that Lieutenants and Captains want
to join in this lawsuit is purely speculative. At ord argument, counsd for Johnson County
suggested that a less prgudicid and more dfident way to handle this dilemma would be to
exclude Lieutenants and Captains from the putative class;, then, if they want to assart FLSA
dams based on the Berkley Schedule at a later date they can do so by way of filing a separate
lavsuit.  The potential for such duplicative litigation, however, is contrary to the broad
remedid purpose of the FLSA and the court’s interest in avoiding multiplicity of suits. See
Hoffmann-LaRoche Inc. v. Sperling, 493 U.S. 165, 170 (1989) (noting that the benefits of an
FLSA § 16(b) collective action — induding “efficient resolution in one proceeding of common
issues of lav and fact aidng from the same dleged” practice — depend on employees
recaving accurate and timely notice concerning the collective action); see also Braunstein
v. Eastern Photographic Labs., Inc., 600 F.2d 335, 336 (2d Cir. 1978) (notification of
putative plantiffs “comports with broad remedia purpose of the Act, which should be given
a liberd condruction, as wdl as with the interest of the courts in avoiding multiplicty of
auits’). The court understands Johnson County’s concerns and the court also gppreciates the

difficulties that a lavsuit such as this can bring to the workplace. But those implications are
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not at dl aypicd of many FLSA collective action lawsuits that often involve defendants
curent employees.  Johnson County’s concerns in this regard do not defeat conditiona
certification.

Ladly, the court notes that the parties each submitted a proposed form of the notice to
be sent to putaive class members. At ora argument, however, counsd agreed that if the court
were to conditiondly certify the class it would be most productive for them to meet, confer,
and atempt to agree upon the form of notice to be sent to putative class members.
Accordingly, with respect to the issue of the form of notice to be sent to putative class
members, plantiff’s motion is denied without prgudice to be reasserted after counsd have
consulted with one another and attempted to resolve or at least narrow their disputes on this

issue.

IT IS THEREFORE ORDERED BY THE COURT tha Fantiff's 216(b) Motion to
Cetify Representative Action and to Approve and Send Notice to Class Members (Doc. 22)

isgranted in part and denied in part as set forth above.

IT 1SSO ORDERED this27th day of July, 2005.

g/ John W. Lunggrum
John W. Lungstrum
United States Digtrict Judge
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