IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

SUNLIGHT SAUNAS, INC.,

Plaintiff,
CIVIL ACTION
V.
No. 04-2597-KHV
SUNDANCE SAUNA, INC. and
BRIGHTON SAUNA, INC.

Defendants.
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MEMORANDUM AND ORDER

Sunlight Saunas, Inc. brings suit againgt Sundance Sauna, Inc. and Brighton Sauna, Inc., dleging
tortious interference with contract, tortious interference with prospective business rdaionship, trademark
infringement, fal seadvertising, fa sedescription, cybersquatting, injuryto businessreputation, unfair competition,
business defamation, civil conspiracy, antitrust activity and other tortious or deceptive trade practices arisng
under the Lanham Act, 15U.S.C. § 1051 et seq., the ShermanAct, 15 U.S.C. 8 1 et seq., and the state laws

of Cdiforniaand Kansas. Thismatter comes beforethe Court on Defendants Motion For Summary Judgment

(Doc. #188) and Defendant Brighton's Motion For Summary Judgment (Doc. #194), both filed

January 20, 2006. For reasons set forth below, the Court finds that defendants joint motion should be
sugtained in part and that Brighton's motion should be overruled.

Legal Standards

Summary judgment is appropriate if the pleadings, depositions, answers to interrogatories, and

admissons onfile, together with the affidavits, if any, show no genuine issue asto any materid fact and that the




moving party is entitled to a judgment as a matter of lav. See Fed. R. Civ. P. 56(c); accord Anderson v.

Liberty Labby. Inc., 477 U.S. 242, 247 (1986); Vitkusv. Bedtrice Co., 11 F.3d 1535, 1538-39 (10th Cir.

1993). A factud disputeis“materid” only if it “might affect the outcome of the uit under the governing law.”
Anderson, 477 U.S. at 248. A “genuing’ factud dispute requiresmore than amere scintilla of evidence. 1d.
at 252.

The moving party bears the initia burden of showing the abbsence of any genuine issue of materid fact.

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); Hicksv. City of Watonga, 942 F.2d 737,743 (10th Cir.

1991). Once the moving party meets its burden, the burden shiftsto the nonmoving party to demonstrate that
genuineissuesremainfor trid “ asto those digpostive mattersfor whichit carriesthe burden of proof.” Applied

Genetics Int'l, Inc. v. Firg Affiliated Sec., Inc., 912 F.2d 1238, 1241 (10th Cir. 1990); see dso Masushita

Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586-87 (1986); Bacchus Indus., Inc. v. Arvin

Indus., Inc., 939 F.2d 887, 891 (10th Cir. 1991). The nonmoving party may not rest onits pleadings but must

et forth specific facts. Applied Genetics, 912 F.2d at 1241.

“[W]e must view the recordin alight most favorable to the parties opposing the motion for summary

judgment.” Deepwater Invs., Ltd. v. Jackson Hole Ski Corp., 938 F.2d 1105, 1110 (10th Cir. 1991).

Summary judgment may be granted if the nonmoving party’ sevidenceis merdly colorable or is not sgnificantly
probative. Anderson, 477 U.S. at 250-51. “In aresponse to amotion for summary judgment, a party cannot
rely onignorance of facts, on gpeculation, or on suspicion, and may not escape summary judgment inthe mere

hope that something will turnup at trid.” Conaway v. Smith, 853 F.2d 789, 794 (10th Cir. 1988). Essntidly,

the inquiry is “whether the evidence presents a sufficient disagreement to require submission to the jury or

whether it is S0 one-sided that one party must prevail as amatter of law.” Anderson, 477 U.S. at 251-52.




Factual Background

The following facts are uncontroverted, deemed admitted or, where disputed, viewed inthe light most

favorable to plaintiff, the non-movant.
The Parties

In January of 2000, Jason Jeffers started Sunlight Saunas. 1n September of 2001, he incorporated
Sunlight and relocated its principa place of busnessfromSt. Louis, Missouri to Santa Cruz, Cdifornia. While
in Cdifornia, Jeffers met Matt Thomas, a sauna sdlesman, and they decided to work together at Sunlight.
Thomas resigned in June of 2002, and Jeffers brought in as investors his sister Connie and her fiancé Aaron
Zack. Beginning in June of 2002, Zack was Sunlight’ s chief executive officer and Jeffers was chief marketing
officer. InJuly of 2002, Sunlight moved its principa place of busnessto Cincinnati, Ohio. In March of 2004,
it relocated to Lenexa, Kansas. Connie, later Connie Zack, hasbeendirector of sdlessince2003. Jeffers left
Sunlight on January 10, 2005.2

When Thomas left Sunlight in June of 2002, he incorporated Sundance Saung, Inc. in Cdifornia. Its
principa of busnessisin San Diego. Sundance hired Cobalt Multimedia, Inc., a Washington corporation

owned by PrestonHall, to devel op, host and maintain awebsite (www.sundancesauna.com) to sdl saunasover

1 The Court hasmade every effort to Sate the factsand omit the arguments which are interlaced
withthem. Defendants have objected to anumber of plaintiff’ s exhibits as hearsay and hearsay within hearsay.
Under Rule 801(d)(2), Fed. R. Evid., anadmissonby aparty opponent is not hearsay. Many of defendants
objections are directed toward email exchanges between defendants, and the Court includes them as
uncontrovertedfacts. Wherethe Court concludesthat informationisinadmissible, it omitsthat information from
the statement of facts.

2 AaronZack tetified that Jeffers |eft for persona reasons. Jeffers tetified that he left because
Zack had purchased a$75,000 Range Rover inhis own name from company funds, Jeffers Depo at 135:5-22,
and the Zacks were emationdly abusveto him, id. at 138:4-22.
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the internet. Sundance has employed Thomas, DanMurdock, April Laughlin, Dave Cole and AkaraMoser .2
Hdl is a shareholder of Sundance. Thomeas has sole operational and supervisory authority with respect to
Sundance advertisng, marketing, promotion and saes.

From May through October of 2004, Thomas sought investors and business partners, including
manufacturers, to start up a second company, Brighton Saunas, Inc. Brighton incorporated in Nevada on
July 1, 2004, and maintains its principa place of business in La Jolla, Cdlifornia* From July of 2004 to
February of 2005, Brighton devel oped saunas and sauna products and conducted product testing. Brighton
started operations in February or March of 2005, and itswebsite became active in February of 2005. Before
February of 2005, owners and employeesof Brightonused their e-mail addresses and accountswithSundance
and Cobat Multimedia to conduct businessfor Brighton. Sinceitsincorporation, however, Brighton has been
listed in the telephone directory and has had an answering service.

Thomeasis president of Brighton, and Darcie Thomasis secretary.® Brighton has employed Thomas,
Murdock, Laughlinand Moser —dl of whom work for Sundance aswell —and Ken Lund and Darcie Thomas.
When Brighton started, it and Sundance were “companies in the same office” with “badcdly the same

employees.” Laughlin Depo at 30:8-19, Exhibit 35 to Rantiff’ s Memorandum In Opposition (Doc. #200).

As at Sundance, Thomas has sole operationa and supervisory authority with respect to Brighton advertising,

3 AkaraMoser is dso known as Ursula Moser.

4 Pantiff hasfiledexhibitsfromthe Better Business Bureauwebsite which state that Brightonhas
been in business since April 1, 2004 and that Brighton uses “ Sundance Sauna Inc.” as an additiond business
name. The Better Business Bureau website aso indicates that as of April 13, 2005, Brighton had been in
businessfor at least 12 months. Defendants object that these statementsare hearsay within hearsay. The Court
agrees and disregards them.

5 The record does not revea whether Darcie Thomasiis related to Matt Thomas.
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marketing, promotion and sdles. Hall is a shareholder of Brighton. Brighton hired his company, Cobalt
Multimedia, to develop, host and maintain its Internet webste (www.brightonsauna.com), and Hall registered
Brighton’s domain namein April of 2004.°

Sunlight Products

Sunlignt sdls persona saunas and other products over the Internet and through trade shows,
showrooms and distributors throughout the United States and abroad. The saunabusnessishighly competitive
and seasond, and its products compete with those of Sundance and Brighton. Consumers base their sauna-
purchasng decisons on price, appearance, product safety, quaity of congruction, heater efficiency and
effectiveness and existence of awarranty.

Sunlight has affixed the mark “SUNLIGHT SAUNAS’ toitssaunasand other products. From 2000
through February of 2001, Sunlight sold Healthmate saunas manufactured by PLH Products. In August
of 2000, Jefferslaunched awebsite (Www.sunlightsaunas.com) to promote Hedthmateproducts. Jeffersrdied
ontheinternet for 95 to 98 per cent of sdles. In March of 2001, Jeffers quit selling Hedthmate saunas because
website sales encroached on the territories of other Hedthmate dealers and he did not want to take down his
website.

From March through August of 2001, Sunlight distributed saunas for Saunas by Airwadl, Inc.

Around August of 2001, Sunlight began selling saunas manufactured by Soft Heat, Inc. Soft Heat also
manufactures saunas for Sundance and for a time, plantiff, Sundance and Sauna by Airwal al sold saunas

manufactured by Soft Heet. Sunlight stopped promoting Soft Heat saunas on its website in July of 2003, but

6 A domain nameis “any dphanumeric desgnation which is registered with or assgned by any
domain name registrar, domain nameregigtry . . . as part of an eectronic address on the Internet.” 15U.S.C.
§1127. Essentidly, it isthe website address.
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it continued to sl remaining inventory for about Sx months.  Jeffers tedtified that Sunlight changed
manufecturers for the following reasons:

we were Smply not receiving the customer service that we were requesting from the factory
...and . .. it was becoming very, very hard for usto compete with Airwall and Sundance
because eesentldly we were dl sdling the same product over the Internet, just minor —minor
changes and so it was—it redly became a bloodbath . . . . And o0 in order for us to, you
know, increase our revenues and increase our profit, it just made more business sense for us
to separate oursalves from Soft Heat and go with another factory so that we could be
disinguishable.

Jeffers Depo at 29:9-23, Defendants Memorandum (Doc. #193). Zack agreed that Sunlight changed for

numerous reasons. “Number one, pricing; number two, the qudity of the product; three, ethica decisonsthat
we didn't fed were in line with our core of vaues of Sunlight Saunas.” A. Zack 6/29/05 Depo at 18:1-9,

Exhibit 1 to Rantiff’s Memorandum In Opposition (Doc. #200).

InJuly of 2003, Sunlight began sdling saunas manufactured by Americaninfrared Sauna, Inc. (“AlS’).
Sunlight sold Al'S saunas under two names: the Ra Class, which contains cedar wood, and the Phoenix Class,
whichcontains basswood. Sunlight offered amanufacturer’ swarranty, but no warranty of itsown. To launch

the AlSsaunas, Sunlight created a brochure and printed 10,000 copies. Thebrochures contained thefollowing

Satements.

. Inside the Ra's stylish cabin, you'll bask in the pure radiant heat of our patented
Quantum Wave Technology™ far-infrared heaters, for a penetrating, detoxifying
sweat unlike any other.

. Every Ra-Class sauna embraces the leadership of Sunlight innovations such as

Quantum Wave Technology™ far-infrared heaters withremote control activationand
our veneer-free cabinetry with solid wood, non-toxic framework.

. Every dectrica wireis coated with sted for EMF radiation shielding and fire-hazard
protection.

. We would not settle until 100% of the exposed wood was made from pure bass, the
6




wood of choice for beekeepers because of its tannin-free, hypoalergenic properties.

. We dso did away with the plywood which omits[sc] toxic formaldehyde.

. We cdled it Quantum Wave Technology. Then we patented it.

. Some manufacturers use thin veneer sheetsinstead of the good stuff. At Sunlight, we
employ beautiful tongue and groove wood to the entire sauna, induding the calling,
floor, back wall and benches.

Jeffers #10 to Defendants Memorandum (Doc. #193). Sunlight’s website contained a portable document

format (PDF) verson of the brochure and when customersrequested abrochure, it emailed themalink tothe
web page. At some point, the website contained a chart whichcompared Sunlight saunas with those of other
companies. The chart stated that the cabinetry in Sunlight products had “thick tongue and groove’” while the
cabinetry of other companieshad “thin, toxic veneer sheets.” Thewebstedso stated that Sunlight heeterswere
“pure ceramic.”

Sunlight saunas were not liged by Underwriters Laboratory (“UL”), the Canadian Standards
Association(*CSA”) or Electricd Tests Labs (“ETL”), and Sunlight did not advertisethat itsproducts carried
suchcertifications. AlS, however, completed a“Test And Ingpection Summary” which stated that “according
to tesing and inspection . . . the [Phoenix Series saunas| are in compliance with the 240V dectrica

compatibility requirements” Exhibit 15 to Plaintiff’s Memorandum In Opposition (Doc. #200).

The Sunlight website included a satement that it was “very proud to be an Infrared Sauna
manufacturer” and that it offered sauna kits of a “distinctive look and design with cutting edge therapeutic
technol ogiesthat provide numerous halidic healthbenefits.” With regard to the claim that Sunlight wasasauna
“manufacturer,” Zack explained as follows:

A manufecturer can mean different things. Different organizations will consder us a
manufacturer because we design our own saunas and we private label. So there are aspects
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to Sunlight Saunas that would characterize us as a manufacturer, dthough we never clamed
to build our own saunas.

A. Zack 6/29/05 Depo at 65:13-20. Jeferstedtified that Sunlight was not amanufacturer and that if itswebsite
claimed that it was a manufacturer, that statement would be incorrect. Jeffers Depo a 209:11 and 211:9.

On the Sauna by Airwal webste, in August or September of 2004, Jeffers saw an imege of what
appeared to be a Sunlight heater cut in haf, and the image reved ed that the heater had an duminum back plate.
Sunlight had been unaware of the duminum back plate and Jeffers rewrote part of the Sunlight website to
discussthe duminum component of the heaters and address daims that they caused sauna usersto beinfiltrated
with toxic levels of duminum.

Sunlight employed Chris Zinnecker as a customer service agent to resolve warranty clams. Zinnecker
determined that wiresto the Al S sauna stereos and fromthe keypad to the power supply were not fully housed
in sted conduit and could short out. 1n August or September of 2004, Zinnecker also received an e-mail from
a customer who stated that he believed plywood had been used in his sauna.  In October or November of
2004, Sunlight also learned that the saunas contained plywood or veneer. Sunlight subsequently changed the
Statements about veneer on itswebsite and in its brochures,

Zack tedtified that if customers reported hearing negative things about Sunlight, employees should
inform Connie Zack. According to Zack, Sunlight heard that Sauna by Airwall and Sundance had made
negative comments. Asto negative statements by other competitors, Zack stated,

I’m sure that it has happened before. Off the top of my mind | can’t think of it. We havea

pretty good reputation with everyone esein theindustry. Maost of the comments came from

Soft Heet, | guess would be another one, Sauna by Airwal, and Sundance Brighton.

A. Zack 8/25/05 Depo at 119: 25 to 120:8.

AIS marketed a sauna which it manufactured under its own trade name, Cedrus Saunas. Cedrus
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saunas differ from Sunlight saunasin window shape, wood type, availability of basswood on certain portions

of the sauna, design plate and location of the compact disc player.

Compstition From Sundance And Brighton

Beginning in duly of 2003, if not earlier, Sundance and Brightonengaged in a series of communications
which eventudly gave rise to this lawsuit. On July 17, 2003, Hall sent Thomas an e-mail which included
Sunlight pricing and stated that “[t]hey are besting us in features and price on these things” Exhibit 81 to

Plaintiff’sMemorandum In Opposition (Doc. #200).” Six monthslater, on January 23, 2004, Thomassent Hall

an emall which gated in part asfollows:

We ended up getting that sde that called youPreston. . .. It'snot agreat deal but we did take
it from Sunlight at THEIR established price, which was way below ours, dmost $500- (or
$300- if we threw in shipping). . . .

Is't it going to be funto email Sunlight, “ Now that you have beenfired from Soft Heat, aswas
inevitable, the copyrighted pictures you stole will do you no good. Better luck next time with
your marketing plan. Wewill be in Sunny Santa Cruz relaxing or counting our money if you
ever need to get i n touch. Also,
FUUUUUUUUUUUUUUUUUUUuUUuUvuvuuuuuuuuuucceeceeceecececcece
CCCCCCCCCCCCCCCCCCCCCKKKKKKKKKKKKKKKKKKKKKKKKKK
K K K K K K K K K K K K K K K K K
Y O0000000000000000000000000000OOOOUVVUVUUUUUUUUY
UuyUvUUyUvUUUVVUUVUUUVUUUVVUUVUUUUUUUUUUUUUUUUUuUuUuUu

And if they don't get fired . . . I'll just say it's better for them that they get fired because | will
devote unbdlievable resources to dissolve them. Alright then, back to work.

Exhibit 67 to Plaintiff’s Memorandum In Opposition (Doc. #200).

On February 18, 2004, Thomas sent email to Hal, Cole (a Sundance employee) and Laughlin (an

! As noted, Hal owns Cobat Multimedia and is a shareholder in Sundance and Brighton.
Thomeasis shareholder and CEO of both Sundance and Brighton. From the record, the Court cannot discern
when Thomes is acting on behdf of Sundance and/or Brighton, and when Hal is acting on behaf of Cobalt

Multimedia, Sundance and/or Brighton.
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employee of both Sundance and Brighton) which stated as follows:.

Exhibit 36 to Plantiff’sMemorandum In Opposition (Doc. #200).2 Thefollowing day, on February 19, 2004,

Laughlin sent an emall to dave@sundance-sauna.com (presumably fellow Sundance employee Dave Cole)

Let's start referring to the Sunlight “Aslong asyou own it” warranty asthe “Aslong asther
manufacturer staysin busness’ warranty.

Thiswill be afunway to lead customersinto the pitchabout how Sunlight hasbeendl over the
country the last few years, going through 4 different manufacturers, without sounding negetive.

which stated as follows?®

American Infrared Sauna Company, Inc is marketing under the name Cedrus Sauna
Bookmark this site should use [Sc] need to use it in asdes Stuaion. Sunlight is gpparently
feding the ging of our pitch and not only trying to retdiate by bad mouthing us but by aso
damingthey changed manufacturers because they weren’ t happy and decided theyweregoing
to start manufacturing themsalves. What ajoke. If it comesdown to it, send people thislink
with alittle note sating, “L ook familiar?’

Or, you can dso ask them why their factory address has “updtairs’ (where Aaron lives) and
“downgairs’ (where Jasonlives) listed. | would usethisone very sdectivey if you know what
| mean. ..

Sunlight has thrown dl their cards on the table and they definitdy have impacted the industry
with their marketing. We on the other hand have held dmost dl our cards. That iswhy we
are having such great successinthe salesbattleswiththem. They have no whereto go. Now
they know the one card we've played. Now they are trying to bluff. We will smply play
another card. We' ve got awhole deck to go and they are hanging on to the suit they played.

| want to take our responsesto a new sophisticated leve that doesn't warn people to stay
away from them, but makes fun of them with facts to back it up. They will continue to bad
mouthus whichwill only make themlook bad. Remember to ask customers*“Don’t you think
it's sad when a company has to bad mouth another one to try and sl their product? You

74:10.

8 Laughlin tedtified that she “probably at some point” used thissdes pitch.  Laughlin Depo at

° Sunlight aleges that Thomas actualy sent this e-mail but “April” appearsinthe “From:” line of

the emall.
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would think they would have some confidence in what they are sdlling but gpparently they
don’'t.”

Exhibit 79 to Raintiff’s Memorandum In Opposition (Doc. #200).

On May 12, 2004, Sunlight sent a “secret shopper” — a private investigator who was posing as a
potential customer —to communicatewithdefendants. Sunlight apparently videotaped the interactionand later
had the conversation transcribed. The sales representative, who turned out to be Thomas, discussed a new
product with the secret shopper, as follows:

The other thing that you may be interested in is we' ve got some new product that will be

coming out in about 6 months. We do have some demos available now, but that will be

coming out in about 6 months that might be real gppedling to your dientde. It's going to have

some pretty radicaly different features and redly be geared towards, you know, that type of

clientele, so what we could do, you know, if you wanted to get going on the product is we

could just set it up where — figure something out, you know.*°

Exhibit 24 to Raintiff’s Memorandum In Oppostion (Doc. #200) at 11:7-16.

On duy 9, 2004, Don Metcalfe, genera manager of Sauna by Airwall, wrote Jeffers about the
comparison chart which Sunlight had posted on its website. Metcalfe stated that the chart wasincorrect and
included * blatant danderous supposed truths’ to “ detour” consumersfrom purchasing asaunafrom Sauna By

Airwdl. Exhibit 5 to Raintiff’s Memorandum In Opposition (Doc. #200). Metcafe requested that Sunlight

“ceaseand desist inthesefa se statements’ and stated that it would take appropriate legdl action if necessary.

Id. On Jduly 16, 2004, Jeffers responded as follows:

10 The transcript isnot of fered for thetruth of the matter asserted, but to demonstrate that Thomas
was acting on behdf of Brighton in May of 2004. The summary judgment record does not identify the secret
shopper, but accordingtothe motioninlimine, see Memorandum In Support Of Second Joint MotionInLimine
On Admission Of Videotape Evidence (Doc. #243) filed April 3, 2006, the speaker was Thomas. Nothing
in the record suggests that Thomas made these stlatements on behdf of Brighton as opposed to Sundance,
however, or that the new product referred to a Brighton product.
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| must admit that youredly have alot of gdl to writemethisletter. After al thedown and dirty
danderous remarks that your sales people have made about Sunlight Saunas over the years
—the hypocrisy truly runneth over.

Wil Don, the days of Jason Lincoln Jeffers taking danderous lieslying down, from you or
anyone dseinthisindudry, areover. I'vehadit. You and your unethical saff have driven me
to the boiling poirt. . . .

Guesswhat Don? Despite your sales staff’ s futile attempts, Sunlight Saunasdid not go out of
business. . . . So you may want to go relay some of this information to your saes people.
Because your dander is not hurting us anymore. In fact, it's actudly hdping us. Why?
Because it makes your company look assinine. After dl, how canacompany be going out of
businesswhen it was just ranked one of the most successful new companies in the country?

Congder thisyour FINAL WARNING: Each and every one of these danderous statements
(and dozens more) have been recorded and documented. We have customers that have
agreed to ggn affidavits. In fact, we have an entire arsena of customer confessed dander
originating from the foul mouths[of] your sdesreps over the years at our disposd. And as
more danderous comments continue (regarding our heaters, cabinetry, whatever . . .), they will
a so be recorded and documented.

So, ENOUGH OF THE IDLE THREATS. If you redly want to go to court, then, please, |
beg you — nothing would give me more pleasure.

On June 8, 2004, Soft Heat sent its dealers an e-mail which contained a “Competitive Paper on
Sunlight™* The e-mail stated as follows:

In our ongoing effort to provide youwithpowerful marketing materid, Soft Heat presents the

folowing comparisons to Sunlight/American Sauna products. | fed the differences are

sggnificant enough to sway a potentid buyer.

Exhibit 40 to Plaintiff’s Memorandum In Opposition (Doc. #200).

OnJuly 30, 2004, Soft Heat sent Sundance and other competitorsof Sunlight afollow-up e-mail which

1 The email does not reveal specific recipients other thanMatthew Vroomand Andy Espineira,
president of Hufcor, the parent company of Softwall by Airwall.
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Stated,

I’ve dready sent you this competitive andyss (Sunlight vs. Soft Heat). But now (thanksto
Randy Gomm) | have added the magnetic fidd comparisons | sent youawhile ago so that you
have dl the information in one place.

| hope this hdps you win dedls. If any of you are ill loosing [Sic] dedsto Sun Light, please
share your experience with me so we can develop a counter-attach [Sic].

Exhibit 41 to Haintiff’s Memorandum In Opposition (Doc. #200).

On Augug 24, 2004, Thomas sent the following e-mail message to don@saunabyairwall.com

(presumably Don Metcdfe):

Hi Don-

Now that we know Sunlight has not only publishedliesabout our products onther website but
aso blatantly published lies about their product inorder to increase sales, I’ mwondering ifit's
in our combined interest to force them to remove the defaming materid. | am certain our
combined losses due to this defamation are not only extreme, but very provable. | think it's
worth our time pursuing. | thought | would communicate with you first and then talk to Soft
Heat, and potentiadly other competitors about the matter. | am open to your thoughtsonthis.
Ultimatey, | would like to see an improvement in our bottom line so if you think there is a
better way to go about his, let meknow. | fed we can accomplish much more on thisissue by
combining our resources. | don’'t mind competition aslongasthey play far. Sunlight dways
has and dways will play by their own rules and they know no boundaries.

Exhibit 33 to Raintiff’ s Memorandum In Opposition (Doc. #200). On August 26, 2004, Espineira (president

of Hufcor, the parent company of Sauna by Airwal) wrote to Thomas as follows:

My opinion: Don[Metcafe] hasal ready sent themalletter that got us no-where[sic] other than
acal onour bluff to indtitute legdl action. Hufcor’s pogition is that we cannot afford another
usdless and codtly legd battle. Thiswill get us no-where[sc]. Continue to sdll honestly and
take the high road.

Inthe fdl of 2004, adverseinformationabout Sunlight products appeared on the website of Sauna by

Airwdl. The webste included the following Satements:
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. unlight Saunaswood saunas are currently manufactured by Americaninfrared Sauna
Corporation. American Infrared Sauna Corporation dso marketstheir ssunadirectly
under the name Cedrus Saunas.

. American Infrared Sauna Corp. and Sunlight Sauna both use the same hegaters, yet
American Sauna (the manufacturer of Sunlight Sauna) fails to make the Quantam[sic]
Wave clam? Wonder Why?

. American Infrared Sauna has been manufacturing since 2003. How good can a
lifime warranty be if you have only been manufacturing for one year? Sunlight
Saunas have changed manufacturers three timesin four yeard

. Aluminum is a metd known to have catastrophic effects on the human body. High
exposure has been linked to serious illnesses induding osteoporosis, extreme
nervousness, anemia, [unreadable text], decreased liver and kidney function and
memory |oss.

Exhibit 10 to Raintiff’s Memorandum In Opposition (Doc. #200).

On October 4, 2004, Hdl obtained ane-mail account for “ saunasexposed@yahoo.com” by using the
name “Katz Globa.” Hal dso obtained an e-mail account for “saunasconsumer@yahoo.com” by using the
name “Zentek Internationa.” On October 6, 2004, Hall sent an e-mail to “David Cole; matt; Akara; April;
Lewis’ (employees of Sundance and Brighton) which stated, “Take alook. . .. Start referring people to the

gte. Itisready for the most part. Send me comments. Changes.” Exhibit 53 to Raintiff’s Memorandum In

Opposition (Doc. #200). The e-mail contained a link to a website at “www.sunlightsaunas-exposed.com.”
On October 7, 2004, Thomas sent the following e-mail to Cobat Multimedia and Murdock (an employee of
Sundance and Brighton): “ For your guys info as we release this next phase. | did attempt other routesand this
has presented itself as the most viable and effective procedure for dealing with these assholes.” Exhibit 33to

Plantiff’s Memorandum In Opposition (Doc. #200). That same day, the website at “www.sunlightsaunas-

exposed.com” went live. Hall had developed the website with Thomas, and he understood that it was “an

educational tool to reeducate consumers who had been lied to on the Sunlight Saunas website about products
14




and different companies.”*? Hall Depo at 212:5-9, Exhibit 13 to Plantiff’ sMemorandum | n Opposition (Doc.

#200). When Hall registered the website with Go Daddy, Inc., he used afictitious name (Rebecca Ellington).
Hall registered Brighton as the contact information, but testified that this was “purely accidental” because Go
Daddy carried over default information from a previous unrelated transaction. Hall Depo at 44:7-45:2.

The Hall/Thomas website included the following Statements®3

Sunlight Saunas Lies

Lie#1: True Ceramic Hesters
Sunlight Saunas clam that their saunas offer ceramic infrared heaters.

The Truth
Sunlight Sauna’ s heaters are made from stedl rods and duminum casing with pink
paint. Aluminum can be incredibly toxic insde the body.

Lie#2: Veneer Free Congtruction
Sunlight Saunaswould have you believe that each of their saunas were 100% veneer
freg[.]

The Truth
Veneer roof, Veneer “Fresh Air Vent” (doesn't this contradict their entire sales pitch
about veneer free?). Not so state-of-the-art antenna.

Lie#3: No Safety Warnings
Sunlight Saunas has no safety compliance.

12

Hdl and Cobat Multimediatypicaly enter intoforma contracts before engaging in professiond
webste design. They did not do so with regard to this webgte.

13 Qunlight daimsthat over time, Hal and Thomasmaintained 16 different versions of thiswebsite.

For purposes of this motion, the Court uses the version which Hal testified remained live from October 11
through the end of October, 2005. See Hall Depo. and Hal Depo Exh. 22, Defendants Memorandum (Doc.
#193). Severd other versonsincluded the following disclaimer:

This steisingpired by personswho post amilar information on internet regarding the sauna
company Sunlight Saunas. The information below is protected by free speech and people’'s
1% Amendment right and are not affiliated or endorsed in any way by Sunlight Saunas. There
are no commercid uses for this webdte, it is intended to point out the truth in how sauna
companies are marketing the sauna product over the web. Consumers deserve to know the
truth. 1f you fed there are any errorson thisSite please email a saunaexposed@bigfoot.com.

Exhibit 9 to Plantiff’sMemorandum In Opposition (Doc. #200) at SD 2421, 2430, 2437, 2444. Therecord
does not reflect whether Hall ever posted this statement on alive website.
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The Truth
Ever wonder why they aren’t UL, CSA, or ETL certified? Ask your home Insurance
company about productswith heaters operating at severa hundred degreesthat don’t
meet these standards. Infrared sauna Heaters operate between 300 and 600 degrees
[Flahrenheit. Can you imagine buying an oven that has not been certified to the
minimum standards the USA has established for safety? Now imeagine putting those
oven hedting eements inches from kiln dried wood without any safety certification.
Sounds crazy but Sunlight as usua takes the shortcut to profit.

Lie#4: Lifetime Warranty
Sunlight Saunas offers a lifetime Warranty[.]

The Truth
Sunlight Saunaswould have you believe they are the manufacturer, yet another lie. Do
these modds look familiar? Sunlight Saunas have changed manufacturersthreetimes
in four years. American Infrared Sauna has only been manufacturing since 2003.
How can they promise alifetime?

Lie#5
Sunlight Saunas presents alligt of “exclusve’ features. Claiming to be unique.

The Truth
Sunlight Saunas does't even manufacture their own saunas. Other company’s[<c]
offer the same products without the fraudulent claims.

Hall Depo Exh. 22, Defendants Memorandum (Doc. #193). The Hal/Thomas website originaly included a

link to awebsite which advertised saunas made or sold by competitors of Sunlight. Thomas directed Hall to
suchinformation, and on October 11, 2004, he did so. The websiteincluded a statement that “[q]uestions or
[c]omments abouit this Site can be sent to my emall address at: Sunlightsaunas@yahoo.com.” 1d. Soft Heat
provided the images on the website.

On October 7, 2004, Moser (an employee of Sundance and Brighton) sent the following e-mail to
felow employees Thomas, Murdock and Laughlin, dong with Hall and Cobat Multimedia:

This is our free account | will be emailing the Sunlight Saunas exposed site from to our
competitors.

User: Sunlightsaunas@yahoo.com

Password: mullethead
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Exhibit 12 to Sunlight's Memorandum In Opposition (Doc. #200). On October 8, 2004, somebody sent an

emal to vaious competitors of Sunlight (amerec@earthlink.net, ezesauna@swbell.net,
frank@miracleheatsaunas.com, info@saunabyarwall.com, info@saunacore.net, info@saunamage.com,
info@sundance-sauna.com, info@softheatinc.com, sales@almostheaven.net, sales@qcaspas.com,
sales@saunagen.com and support@hedthmatesauna.com). The e-mail purported to be from “Sunlight
Saunas,” and stated “ Hereisalink youshould check out.”** It also provided alink to the Hall/Thomaswebsite.
That same day, Moser sent Hall an e-mail which stated, “1 sent the link to about 14 of our competitors. We'll

seeif we get any replies” Exhibit 68 to Sunlight’s Memorandum In Oppaosition (Doc. #200).

On October 11, 2004, Murdock (an employee of Sunlight and Brighton) sent an e-mail to fellow
employee Moser, as well as Hall and Lewis Anderson (an employee of Cobdt Multimedia). The e-mail
referred to a statement on the Hal/Thomas website which said “Here's what happens when an internet

company lies to its customers and does fraudulent business.” See Exhibit 9 to Sunlight's Memorandum In

Opposition (Doc. #200) at SD 2460. Murdock stated that the webste language was “a B-A-D idea’ and

asked Cobalt Multimediato remove it. See Exhibit 73 to Sunlight' sMemorandum In Opposition (Doc. #200).

Hdl replied, “Thisisremoved now. Please give more feedback on the Siteif you see anything. Here arethe
gats on it. 135 page requests 0 far. This includes us though . . . http://Mmww.sunlightsaunas-
exposed.com/datshide/.” |d.

On October 21, 2004, Brad Campbedl of Euro Saunas sent the fdlowing e-mal to

14 Defendants object to this e-mail as hearsay within hearsay. In this respect and many others,
defendants hearsay objections are conclusory. The e-mail does not indicate its source. Sunlight claims that
Hall or one of the others at Brighton authored it. If true, and the sender was acting as an agent of Sundance
or Brighton, the message could be admissble under Fed. R. Evid. 801. Sunlight's burden & trid will beto lay
a proper foundation.
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Sunlightsaunas@yahoo.com:
Hdlo.
| was just referred to your Sunlightsaunas-exposed.com web Site. Interesting information on
the company. | work asthe Sales Director for Euro Saunas. A large concern of the indudtry,
asyouare aware of, has beenthe dams made by various manufacturers and retailers. Thank

youfor your ste. | have been aware of these concerns for many months, but it is good to see
it presented.

May | ask what your affiliation or relationship with them is or was?

Exhibit 60 to Sunlight’s Memorandum In Opposition (Doc. #200).

On October 28, 2004, Thomassent Hall an e-mall regarding the upcoming Brighton website. In part
it stated asfollows:

| hate to say this but | think it sucks. . . If | was your typical consumer and | clicked on
Sunlight[’]s site and then | clicked on this homepage, | would be much more impressed with
Sunlight. People don’t know flash vs. html etc. They see and they immediately get, that’ sthe
end of [] it. | just don't fed like this is capturing what we are going after multimedia wise,
regardiess of how fat the 360'sare. Thereis no second chance for afirst impresson. We've
copied on Brighton what we' ve done with Sundance/Sauna Image, and it’s wesk.

Exhibit 29 to Plaintiff’s Memorandum In Opposition (Doc. #200).%

On October 29, 2004, Andrew Botschner, legd counsd for Sunlight, sent a letter through the
Hall/Thomas webdte, stating that the website contained numerous fal sehoods and mideading satements and
violated Sunlight’s intellectud property rights and the Anticybersquatting Consumer Protection Act. On or

about November 5, 2004, Hall took the website down.® Between October 6 and November 5, 2004, the

15 While Hal was working on the Brighton website, Thomas was working to secure
manufacturing facilities for its Chinese-manufactured products to be offered on the website.

16 Zack tedtified that he believesthe websiteis il in existence because “[y]oucan download the
website and you can send it via E-mail, you can save it to a hard drive, and competitors have taken that
informationand whenthey go againg Sunlight Saunasthey share that to midead and scare away our consumers

(continued...)
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Hal/Thomaswebstesent more than 7,500 filesto people who requested the web page. A web page consisted
of about 10 files, however, so the requeststotaled about 750 including plaintiff and al people from Sundance,
Brighton and Cobalt Multimediawho looked a the Site during and fter its devel opment.

On November 7, 2004, Hall e-mailed Thomas a draft email regarding the website, which he
proposed to send to saunaretalers. Inthefina paragraph of the draft, Hdl stated, “And remember, do not
lie to customers on your website or you may find others like me that have a grudge to hold."*” Exhibit 80 to

Hantiff's Memorandum In Oppostion (Doc. #200). On November 8, 2004, an e-mail from

sunlightsaunas@yahoo.com went to 12 e-mail addresses including Sundance. The author of the emall is not
apparent, but it stated as follows:
Hello Sauna sdlers,

Apparently Sunlight Saunasis not enjoying being exposed. Although everything on thissteis
clearly factud and in no way violatestheir right, they have hired legd assistanceto try and shut
downthe gte. They areinfringing on my first amendment rights. | have considered legd action
but a this point it's not worth it to me to continue this Ste. That said, | am shutting the Site
down. Many of you have sent me additiond information and pictures about Sunlight Saunas
that | was planning on podting to the ste. | am reeasing dl rights to any materid that was on
http:/Amww.Sunlightsaunas-exposed.com. Fed free to use them as you wish.

The steis down now of course, but if you would like me to email the pictures and content of
the Ste to you then that could be arranged.

Best of luck

18(....continued)
from purchasing from us.” Zack has no knowledge, however, whether defendants saved or sent the website
after December of 2004. A. Zack 11/3/05 Depo at 165:11-20.

1 When asked whether he hdd a grudge againg Sunlight, Hall testified, “Only from the
beginning.” Hall Depo at 197:15. He further explained, “it's sad that they walked away frommy invoiceand
just was a screw you mentdity when | had never done anything wrong in this case or in the origind working
relationship.” 1d. at 197:19-23. Sunlight clamsthat it hired Hall to creste itswebsite, presumably before Hall
got involved with Sundance and Brighton. See Pretrial Order (Doc. #187) at 10.
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Sunlight Saunas Exposed

Exhibit 46 to Plaintiff’s Memorandum In Opposition (Doc. #200).

On November 11, 2004, Thomas sent the fallowing e-mail to Cobalt Multimedia and Murdock (an
employee of Sundance and Brighton):

| think we should try and come up with 50K for 25% of the factory. | don't see a great
advantage ininvesting more for the potentialy smal return vs. what we canmake onthe retail
gde.... Unless| hear different, I'm going to tell Mark to tell them we areready to beginthe
process.

* % % %

| also propose that we make agoa of paying off investorswithin 6 months and deadline of 12
months. We did it with Sundance, we can do it with Brighton.

Pleasefollow-up asap. | want to know who can invest what beforethe 20". We need some
preliminary commitments.

On asdenote, I'll shut Sundance down before I'll |et this lawsuit bullshit hold us back. We
will move forward as planned.

Exhibit 47 to Plaintiff’s Memorandum In Opposition (Doc. #200).28

The following day, on November 12, 2004, Hal cdled Go Daddy to ask whether the registrant
information would show when the domain was cancelled. He learned that it would not and on
November 13, 2004, he cancelled the domain name for sunlightsaunas-exposed.com. Inearly 2005, however,
Hall talked with Leo Hernandez of Sauna by Airwall about the possibility of establishing another website, and
purchased the domain name * sunlightsaunassucks.com.” Hall Depo at 175:15-24.

OnDecember 16, 2004, Sunlight filed this suit againgt Sauna by Airwall, Sundance and John Does 1-2,

dleging tortious interference with contract, tortious interference with prospective business relationship,

18 SQunlight cites this e-mail as evidence of Brighton's activities during the time of the aleged
defamation and as evidence that Thomeas creeted Brighton in case Sundance was held liable in this lawsuiit.
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trademark infringement, false advertiang, fase description, cybersquatting, injury to businessreputation, unfair
competition, business defamation, and other tortious or deceptive trade practices under the Lanham Act and
Kansaslaw. A month later, on January 18, 2005, Thomas sent Hall the following e-mail:
Just to be extra careful, let’s change my password for this emall, just in case Sunlight has
tapped intoit. There' sbeen some interesting timing onanumber of incidence[sic] throughthis

BS. I'maurethisisfar fetched but may aswell be extracautious. Let’sgo over thedetailsvia
phone. These guys are so burnt toast by the time we get done with them.

Exhibit 48 to Raintiff’s Memorandum | n Opposition (Doc. #200). Four days|ater, Thomas sent thefollowing
e-mail to Cobat Multimedia
I’'m a mudc person. Does Sunlight have an advantage if we don’t have sound over our
homepage? | think they do but amopenfor discusson. We should probably get ahomie poll
onthis. Regardless, Brighton is going to beat your ass.

Exhibit 49 to Raintiff’s Memorandum In Opposition (Doc. #200).

On February 5, 2005, Thomas sent Hall and Cobdt Multimedia an e-mail which stated in part as
follows

Thisinformationdoes not need a negative spin, it just needs to be out there to re-educate the
public. No onelikesaliar and no one likesa bad mouther because it displays anger and fear.
Sunlight-exposed was done inanger. Sunlight has now responded in anger with theselawsuits.
All the emalls| read in evidence were more or less worthless to the Sunlight cause, but what
| did redize is that when Sunlight comes up, we are so negative we forget about sdling our
product. People leave the sdes cal probably not buying a sauna at al because of how
negative they fed about the whole thing.

If we can put together something that is ultra factualy based | think we will ultimately win
because Sunlight hasdready dug their hole of lies, and instead of looking likebad guys aswel
by bad mouthing, we appear to be presenting some facts, “you make up your mind”. . . .
Sunlight has done a good job with this with therr little charts of comparison. Problem isther
chartsweremideadingand lied. If we can just display corrective materid to the lies, we take
the upper hand. * * * *

Sunlight iswinning right now with these suitsbecause the truth islimited. In the short time the
Stewas up it reached asfar as a Jacuzzi Premiumrep. . . .
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... I'm guessng whatever he and our other attorney’s [Sc] advisg, it's time for an al out
onsdught [sic]. Maybe even Sauna Exposed + pics and video sent independently from
Sundance. If we can win marketing wise we can afford to fight lawsuit. Every sde we stedl
hurts them and damages thair ability to continue this pointless legd battle.

Exhibit 8 to Defendants Joint Reply Memorandum Of Law In Support of Defendants Joint Motion For

Summary Judgment (Doc. #212).

On May 19, 2005, Sunlight dismissed John Does 1-2, added Sherman Act antitrust clams and
Cdiforniafdse advertisng claims and added Brighton, Hall and Cobat Multimedia, Inc. as defendants. On
July 12, 2005, Sunlight also filed suit againgt Jeffers, seeking to restrain imfrom interfering with its customers,
employees and business relationships.

OnOctober 18, 2005, Sunlight and Sauna by Airwadl filed ajoint motion and stipulation for dismisd,
based on a confidentia settlement. The Court has therefore dismissed dl damsinvolving Sauna by Airwal.
On March 15, 2006, the Court dismissed Hal and Cobat Multimedia for lack of persona jurisdiction.
Accordingly, plantiff’s remaining clams are against Sundance and Brighton. The pretrid order setsforth the
following dlams: tortious interference with contract (Count 1); tortious interference with prospective business
rlationship (Count 1l); trademark infringement, dilution and unfair competition (Count 111); defamation
(Count 1V); injurious fasehood (Count V1); civil conspiracy against Sundance and Brighton (Count V11); civil
conspiracy againg dl defendants(Count V111); primafadie tort (Count 1X); unfar business practicesunder Cdl.
Bus. & Prof. Code § 17200 (Count XI1); fase advertisng under Ca. Bus. & Prof. Code 8§ 17500 (Count
XI1I1); faseadvertiang inviolationof Section43(a)(B) of the LanhamAct, 15 U.S.C. § 1125(a) (Count XIV);
fdse description in violation of Section 43(a)(A) of the Lanham Act, 15 U.S.C. § 1125(a) (Count XV);

cybersguatting (Count XVI1); and antitrust activity in violagion of the Sherman Act, 15 U.SC. § 1
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(Count XVI1).2°

Damages Allegedly Sustained By Plaintiff

Connie Zack kept notes of customers and distributors who communicated to Sunlight the disparaging
satements which defendants and other competitors made to them. She did not have alist of customers, and
she tedtified that “[4] lot of it is in the heads of the salespeople.”?° In early October of 2004, Sunlight
determined through direct communicationwithaffected customersthat 23 of themdid not buy (or possibly did

not buy) asauna due to the Hall/Thomaswebsite. ! Plaintiff’sMemorandum [n Opposition(Doc. #200) 1182.

While he could not identify any specific individua, Zack testified that he had “heard of numerous individuas
who have been confused by the two websites.” A. Zack 6/29/05 Depo at 89:10-14.

On November 5, 2004, Darren Jordison of Jacuzzi Premium Spas sent the following emall to Lisa
Zinnecker, plaintiff’ s sdles manager: “ Please check out the following link and explain what is going onwithyour

company.” Exhibit 64 to Plaintiff’ sMemorandum | n Opposition (Doc. #200). Thelink wastotheHal/Thomas

webste, and Jordison had received it inan e-mail fromsomebodywho had decided to purchaseaHedthMate

19 Paintiff has abandoned the following daims (1) negligent defamation (Count V); (2) wrongful
appropriationof goodwill and financa benefits associated with plaintiff’ s trade name and mark (Count X); and
(3) defamation under Californialaw (Count XI).

Sundance and Brighton set forth the following counterdams againg Sunlight: false advertising in
violation of the Lanham Act (Counterclaim 1); contributory false advertisng in violaion of the Lanham Act
(Counterclam I1); flseadvertisng under Cd. Bus. & Prof. Code 8 17500 (Counterclaim 111); unfair busness
practices under Cd. Bus. & Prof. Code 8§ 17200 (Counterdam 1V); and false comparative advertisng under
Cal. Bus. & Prof. Code § 17508 (Counterclaim V).

20 Plaintiff cites an email exchange between the Zacks which lists customers whom Sauna by
Airwdl dlegedly influenced. See Exhibit 84 to Plaintiff’s Memorandum In Opposition (Doc. #200).

21 The exhibit which supports this statement lists 16 customerswho did not purchase and seven
“possihilities’ of lost customers. Exhibit 85toPlantiff’ sMemorandum In Opposition (Doc. #200). Defendants
did not controvert this statement of fact.
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sauna.
On November 12, 2004, Connie Zack sent Zack and Jeffers a memo which stated as follows:

Attached is an excel spreadsheet of the sdleswe logt starting Oct. 4™ which | believe we lost
due to Sunlight Saunas exposed. Off] course, there are tons of other customers who we
DON'T KNOW whether they purchased or not. We can have Justin cal the people we
haven't been able to get ahold of to seeif they have purchased or not???

On Tuesday at the sales medting | will review this with the sales force and seeif they have
anyone e'seto add to the lit.

Pease let me know if you both have any other thoughts on how to quantify this. The other
piecethat is hard to measureis HOW MANY sdes have been lost fromour digtributorsasa
result of SS exposed. The only digtributor | am comfortable asking is Bob Sterling.

Exhibit 85 to Plaintiff’s Memorandum In Opposition (Doc. #200).

On December 8, 2004, Sandra De Vault, who is gpparently a Sunlight distributor or sales
representative, sent Connie Zack the following e-mail:

| had a phone conversation with alead of ourswho said that she had been turned off Sunlight
Saunas for avariety of reasons, many of them raised in a(no longer existing) website cdled
“Sunlight Saunas exposed” — | have asked her to mail me a copy of the information she
downloaded from the Site before it was removed, & when | receive it | will forward it onto
you with alist of her queries she would like answered. (ie her main concerns).

Exhibit 62 to Raintiff’ s Memorandum In Oppostion (Doc. #200). Four dayslater, Connie Zack received the

falowinge-mail from sdes@sunlightsaunas.com.au: “ Pleasefind attached the information one of our leads sent
to me today, regarding below emal (SS exposed). We will await your response before re-contacting the

|ajy_:122 ﬂ

Jeffers left Sunlight in January of 2005, and by March of 2005, Zack had cancelled his American

22 Itisnot clear fromthe record whether this e-mail responded to the previous e-mail or whether

it refersto a second potentia customer.
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Express card which had beenused to pay for one of Sunlight’s internet marketing accounts. As aresult, that
internet servicewasinterrupted for about one week. Sometime between January and March of 2005, Sunlight
aso ingtaled a new data base and a new phone system.

Sunlight met its sdles gods in October of 2004. Internd sdlespeople “had difficulty” in November of
2004, but Zinnecker did not know whether customers chose other products or smply did not buy. Sunlight
did not mest its sales goals in March, April or May of 2005.2 Zack stated that when questioned, Lisa
Zinnecker attributed the shortfdl to Brightonand Sundanceand the Hall/Thomaswebsite. Zinnecker never told
Zack or any other member of management that the data base and tel ephone system changes should have been

implemented during a dower month or that the changes had a sgnificant negdive effect on sales. Zack

23 Zack testified that Sunlight makesannua sal esprojections based ongenera discussionbetween
the months of March, April, May, and June and set annud gods asfollows

4. The annual sales projections are arrived at by various analyses. . . .

5. Theannua sales projections are determined, in part, by reviewing numerous and various
documents, including but not limited to financid documents, previous years' sales documents,
and marketing documents.

7. Theannud saes projections are a so based on information obtained by the attendees of the
various meetings, induding but not limited to information obtained regarding various market
factors, competitors information, and other information that may or may not affect Sunlight
Saunas upcoming sales.

8. The findized annud sdes projections are thereafter determined by consdering dl the
aforementioned informationand thentaking the number of sales people a Sunlight Saunas, its
digtributors (domestic and internationa), and multiplying each of them by an gppropriately
arrived-at forecasted number of unitssold per month. Inthe pagt, adight adjustment hasbeen
gpplied to the monthly unit sdles number in an effort to account for historic seasondity in our
sdesfigures.

Declaration Of Aaron M. Zack, Exhibit 18 to Raintiff’s Memorandum In Opposition (Doc. #200). Jeffers
testified that Sunlight doubled its actual sales in 2002/2003, and that Zack first began setting sales gods by
assuming that it would continue to do so on an annud basis.
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atributed the lackluster performance in March to lingering effects and continuing actions of defendants. Lisa
Zinnecker tedtified at her depositionthat severa factors contributed to Sunlight’ sfailure to meet sdes godsfor
April and May:

| remember having a meeting with Connie and Aaron . . . | just fdt that therewasadhift inthe
market, where typicdly there might have been five true competitive companies, you know. |
think wewere seeing alot of the smaller types of chegper saunas coming into play and people
probably impulsively buying those chegper saunas. And | remember saying something, there
isadhiftinthe market. Thereisashift | think with an increase of awareness of infrared. There
isaso an opportunity for more businessesto take the opportunity. And | think there’ sanother

aspect that was happening.

L. Zinnecker Depo at 119:16 - 120:8, Defendants Memorandum (Doc. #193).

In June of 2005, defendants deposed Zack. In response to questions about damages, Zack testified
that he had not done anything to cal culate damages, that knowledge of lost sdleswas not his expertise and that
dl information had been provided to his attorneys. He did not know plaintiff’s market share or the rdative
market shares of its competitors. No third party industry reporting of sauna saesis available, and Zack does
not know the market shares or numbers of sauna manufacturersin North America. Though Zack does not
know how many Chinese sauna manufacturersexist, low-cost Chinese sauna manufacturers have beenposing
competition since the first part of 2005.

Zack tedtified that Sunlight's gross sdes for 2004 saunas ranged between $5 to $7 million, as
contrasted with2003, whichhe estimated to be inthe range of $2.5 to $4 million. At thetime of hisdepostion,
Zack had not compiled the 2005 data. He testified, “I definitely don’t fed we are doing better. All of this—
this Stuation that we have been in with this website has definitdy impacted our business” A. Zack 6/29/05
Depo at 101:21-24. Zack stated that he believed Sunlight’s growth should have been far superior to what it

was.
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On June 29, 2005, defendants deposed Connie Zack, who tedtified that Sunlight does not keep
formdized reports and that she had not provided specific figures related to damages. When asked to give
specific examples of lost sdes, she identified Diana Harbison, Dan Cabrd, Darren Jordan and “Doug” in
Cdifornia, but testified that there were “tons’ of pecific indances where a sde was canceled or lost. She
testified that Jordan had received the Hall/Thomas website, which “redly freaked him out” C. Zack Depo at

99:25t0 100:1, Defendants Memorandum (Doc. #193). Sunlight did not ask itssalespeople tolis lost sales,

but it has “tons of that information.” 1d. at 104:12-17 and 110:4-7.
Analysis

Defendant Brighton Sauna, Inc.’sMotion For Summary Judgment

Haintiff assarts the following daims againgt Brighton: (1) Brighton tortioudy interfered with contracts
between it and unnamed customers (Count 1); (2) Brighton tortioudy interfered with prospective busness
relaionships between it and unnamed potentid customers (Count 11); (3) Brighton engaged in trademark
infringement, dilution and unfair competition by using plaintiff’s trademark “SUNLIGHT SAUNAS’ without
authorization(Count I11); (4) Brightondefamed plaintiff by conveying false and/or mideadinginformationabout
its business practices (Count 1V); (5) Brighton told injurious fasehoods by conveying false and/or mideading
informationabout plaintiff’sproducts (Count V1); (6) Sundance and Brightonconspired with Sauna by Airwall
and other competitorsto defame plaintiff and disparage its products (Count VI1); (7) Sundance and Brighton
conspired with Hal and Cobat Multimediato develop awebdgte which defamed plaintiff and disparaged its
products (Count V1I1); (8) Brighton committed a prima facie tort by mantaining a webste which implied that
Sunlight engaged inuntrustworthy business practi ces and sold unsafe products (Count 1X); (9) Brightonfasdy

advertised plaintiff’s products in violation of Section 43(a)(B) of the Lanham Act, 15 U.S.C. § 1125(a)
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(Count X1V); (10) Brightonengaged infase descriptionby usngthe “* SUNLIGHT SAUNAS’ trademark and
trade name on the website in a way which was likdy to cause confusion, mistake or deception as to the
afiligtion, connection, approva, sponsorship or association of plaintiff’s products, in violation of Section
43(a)(A) of the Lanham Act, 15 U.S.C. § 1125(a) (Count XV); (11) Brighton registered a domain name
(sunlightsaunas-exposed.com) without plantiff’ sconsent and withthe bad faithintent to profit, a practice known
as cybersguatting (Count XV1); and (12) Brightonengaged inantitrust activity in violation of the Sherman Adt,
15 U.SC. 8 1, when it conspired with Sundance, Sauna by Airwall and Soft Heet to defameit, disparage its
products, refuse to deal with it and share competitively sengtive informetion, all to pressure suppliers and
customers not to ded with it (Count XV11).

Brighton argues that because it had no assets or employees and was therefore incgpable of engaging
in wrongful conduct before February of 2005, it is entitled to summary judgment. Specificaly, Brighton
contends that (1) it was not incorporated until July 1, 2004, so it could not have participated in wrongful
conduct in the spring or summer of 2004; (2) Sunlight has no evidence that it recelved or republished the
“Competitive Paper on Sunlight” which Soft Heat distributed on June 8, 2004; (3) the record contains no
evidence that it participated in threats to ingtitute lega proceedings by Sauna by Airwal on Jduly 9, 2004;
(4) Hall' sregidration of the Hall/Thomaswebsite initsname was a mistake, and does not show that Brighton
wasinvolved in the website.

Neither party cites rlevant case law whether a newly formed corporation might beliadle for conduct
onits behalf before the actua date of incorporation (here, July 1, 2004). The Court need not reach thisissue,
however, because some of Brighton's dlegedly wrongful acts occurred after itsincorporation. Furthermore,

on thisrecord, it is not irrefutably established that Brighton had no assets and employees before February of

28




2005, and no involvement withthe actionable eventsinthiscase. Evenif Brighton did not recelve or republish
the “ Competitive Paper on Sunlight” from Soft Heat, and did not participate in the threets of legd proceedings
from Sauna by Airwdl, the Court cannot conclusively hold that itsonly involvement inthe Hall/Thomaswebsite
wasa“mistake.”

Thomas incorporated Brighton on July 1, 2004, and in the fal of 2004, Thomas and others worked
to secure manufacturing facilities for Chinese-manufactured products to be offered on the Brighton website,

Defendant Brighton’s Memorandum In Support Of Its Motion For Summary Judgment (Doc. #195) filed

January 20, 2006 at 5. From September of 2004 to February of 2005, Brighton worked with Hall and Cobalt
Multimediato developitswebsite. 1d. Inlight of thesefacts, to contend that Brighton'semployee and owners
could not have engaged inactivitiesfor whichthe corporation could be held ligble is disngenuous. A summary
judgment motion does not empower a court to act as the jury and determine witness credibility, weigh the

evidence or choose between competing inferences. Windon Third Oil & Gas Drilling P ship v. Fed. Deposit

Ins. Corp., 805 F.2d 342, 346 (10th Cir. 1986). Whether Thomas and Hall acted on Brighton's behdf isa
question of fact for the jury, not a question of law to be determined on summary judgment.

Furthermore, while some evidence suggeststhat Hall and Sundance created the website —not Hal and
Brighton — other evidence could lead areasonable jury to infer that Brighton participated in the website and
other tortious activity. Congruing the factsinthe light most favorable to Sunlight, Hall used Brighton' s contact
information in regigering the website and did so on Brighton's behdf. Brighton argues that it would be
“ludicrous’ to suggest that it had an interest in promoting the Hall/Thomas webste when it had no prospects
for sdesuntil months later. 1d. at 29. Given the gpparent animus between the parties, however, areasonable

jury could conclude otherwise. Plaintiff has raised a genuine issue of materiad fact. The Court therefore
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overrules Brighton's motion for summary judgment.
Brighton'sreply brief asserts that it is not the dter ego of any defendant, and rgects “[t]he ungpoken
premise behind plaintiff’ s scatter-shot marshding of the evidence. . . that . . . Brighton, Sundance, and Cobalt

Multimedia are one and the same.” Defendant Brighton's Reply To Fantiff’s Response In Opposition To

Defendant Brighton's Motion For Summary Judgment (Doc. #210) filed March 1, 2006 at 23. As noted,

however, Brighton did not raise this argument until its reply brief. This argument is not properly before the

Court, see Thurgon v. Page, 931 F. Supp. 765, 768 (D. Kan. 1996) (court will not consider argument first

raised in reply brief), and isirrdevant because Sunlight is not atempting to pierce the corporate val of any
defendant.
. Sundance And Brighton’s Motion For Summary Judgment*

A. Common Law ClaimFor Trademark Infringement, Dilution And Unfair Competition
(Count I11)

Sunlight bring a unitary commonlaw dlaim for trademark infringement, dilution and unfair competition
under Kansaslaw. Specificaly, accordingtothepretria order, Sunlight claimsthat [ d]efendants used Sunlight
Saunag’] trade name ‘Sunlight Saunas and trademark ‘SUNLIGHT SAUNAS on the webste
www.sunlightsaunas-exposed.comto confusethepublic.” Pretrid Order (Doc. #187) at 17. Thepretria order
dates that the following are the dements of this dam: (1) “Sunlight Saunas trade name or mark isfamous,
digtinctive, or has acquired secondary meaning in Kansas,” (2) “defendant[s] knew of Sunlight Saunas prior

use of, and commonlaw rightsto, its' SUNLIGHT SAUNAS trademark and trade name ‘ Sunlight Saunas;””

24 Sundance and Brighton have filed thisas a joint motion. Except for plaintiff’s daims under
Cdifornialaw, dl dams are againgt both defendants. Plantiff hastwo clamsagaing Sundanceunder Cdifornia
law.
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(3) “defendant[s] used Sunlight Saunas trade name or mark without authorization;” (4) “defendant[S] use
diluted Sunlight Saunas' trade name or mark, or caused alikelihood of confuson among Kansas consumers,”
(5) “defendant[g] acted intentionally, willfully, and maicioudy with anintent to trade on the good will associated
with Sunlight Saunas' trade name or mark;” and (6) Sunlight suffered damages asaresult. 1d. at 19.

Defendants summary judgment motiondoes not separately addressthisdam, and the Court assumes
that it remains for trid.

B. Lanham Act Claims

Sunlight asserts three daims under the Lanham Act, 15 U.S.C. § 1125(a) and (d): (1) defendants
engaged infaseadvertisng inviolationof Section43(a) of theLanhamAct, 15 U.S.C. § 1125(a)(1)(B) (Count
X1V); (2) defendants engaged in fase description of Sunlight products in violation of Section 43(a) of the
Lanham Act, 15 U.S.C. § 1125(a)(1)(A) (Count XV); and (3) defendants “cybersquatted” by using the
Sunlight trade name and mark in the domain name of the Hall/Thomas website, in violation of Section 43(d)
of the Lanham Act, 15 U.S.C. § 1125(d) (Count XV1). Defendants argue that they are entitled to summary
judgment ondl LanhamAct daims because (1) thar website speechis protected by the First Amendment; and
(2) plantiff has no evidence of damages under the Lanham Act. Defendants argue thet they are entitled to
summary judgment on plaintiff’s false advertisng dam because tharr website statements were not false or
materiad and did not cause damage to plaintiff. Asto plantiff’sfase description clam, defendants argue that
they are entitled to summary judgment because they did not use plaintiff’s mark in a way which could cause

confusion to consumers or suggest plantiff’s endorsement. Findly, as to plantiff's cybersquatting clam,

25 Defendantsonly discussthis damas atangent to plantiff’ sdamsfor fasedescriptionand fse
advertisng under the Lanham Act.
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defendants seek summary judgment because as amatter of law, their use of plaintiff’s trade name congtituted
afar use

1 Commercial Speech Or Protected Noncommercial Speech

The Lanham Actregulatescommercia speech. See TaubmanCo. v. Webfeats, 319 F.3d 770,

774 (6th Cir. 2003); Porous Media Corp. v. Pdl Corp., 173 F.3d 1109, 1120 (8thCir. 1999); SavannahCall.

of Art & Design, Inc. v. Houelx, 369 F. Supp.2d 929, 943 (S.D. Ohio 2004). It prohibitscommercia use of

aword or name or any “fasedesignationof origin, fase or mideading description of fact, or faseor mideading
representation of fact” which (1) islikely to cause confusion or to deceive, as to the origin, sponsorship, or
approval of goods, or (2) misrepresents characteristics and/or qualities of another person’s goods in
commercid advertisng or promation. A person who engages in such activities “shdl be lidble in aavil action
by any person who believes that he or sheisor is likdy to be damaged by such act.” 15 U.S.C. § 1125(a).

Prior to 1989, courts treated the Lanham Act as “purdy an anti-false advertising statute.” J. Thomas

McCarthy, McCarthy on Trademarks and Unfair Competition 8 27:91 (4th ed. 2005). Since 1989, federa
law has permitted claims which involve a fase satement of fact which disparages the goods of another. 1d.

Defendants deny that their website statements congtituted “commercid” peech, noting that they did
not advertise or sdl goods or services, and that they only used plantiff’s mark to criticize plantiff. Defendants
contend that their website speech was noncommercid criticiam of plaintiff — a classic “gripe ste.” Sunlight
argues that defendants did not solely convey a communicative message in the website domain name and that
defendants use of its mark confused consumers about the source of the website.

In Bolger v. Y oungs Drug Prods. Corp., 463 U.S. 60, 66-67 (1983), the Supreme Court discussed

three factors in determining whether speechis commercid or noncommercid: (1) whether the communication
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is an advertisement, (2) reference to a specific product, and (3) the economic motivation of the speaker. In
Bolger, the Supreme Court found uncongtitutiona afedera statute which prohibited the mailing of informationd
pamphletsthat advertised contraceptives. The Supreme Court found that the pamphlets constituted commercia
speech, and emphasized that their discussion of important public issues such as venered disease and family
planning did not warrant the ful congtitutiona protection afforded noncommercid speech because the

pamphlets*link[ed] aproduct to acurrent public debate.” Id. at 68 (quoting Cent. Hudson Gas & Elec. Corp.

V. Pub. Serv. Comm'n, 447 U.S. 557, 563(1980)). In Proctor & Gamble Co. v. Haugen, 222 F.3d 1262

(20th Cir. 2000), acase under the LanhamAct, the Tenth Circuit examined defendant’ s statement that Proctor
& Gamble wasacorporate agent of Satan. Inevaduatingwhether this tatement was commercid speech under
the Lanham Act, the Tenth Circuit adopted a four-part definition of commercid advertisng: (1) commercid
speech; (2) by a defendant who isin commercid competition with plaintiff; (3) for the purpose of influencing
consumersto buy defendant’ sgoods or services, and (4) disseminated sufficiently to rdevant purchasing public
to condtitute “advertising” or “promotion” within theindustry.?® Id. at 1273-74. Applying these factors, the
Tenth Circuit found that absent a“sgnificant theologicd, paliticd, or other noncommercid purpose”’ underlying
the speech, a message which urged recipients to purchase defendant’s products over those of plaintiff
congtituted commercia speech. Id., 222 F.3d at 1275.

Domain names may condtitute expressive speech. See, e.g., Name.Space, Inc. v. Network Solutions,

Inc., 202 F.3d 573, 585 (2d Cir. 2000). Domain namesare nather automatically entitled to nor excluded from

the protections of the First Amendment, and the appropriate inquiry is one that fully addresses particular

26 The Tenth Circuit noted that the meaning of commercia speech under the LanhamAct tracks
the Firs Amendment “commercid speech” doctrine. Proctor & Gamble, 222 F.3d at 1274.
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circumstances presented with respect to each domain name. Id. at 586. This anayss requires a
“particularigtic, context-sendgtive andyss. . . induding andyses of the domain name itsdlf, the way the domain
name isbeing used, the motivations of the author of the websiteinquestion, [and] the contents of the website.”
Id.

Under theforegoing caselaw, the Court cannot find as amatter of law that defendants’ website speech,
including the chosen domain name, is“noncommercid” speech. Although the spegkers on the website were
anonymous or disguised, they were direct competitors of Sunlight and defendants had no gpparent reason to
disparage Sunlight products except to promote their own. Viewing the evidence in the light most favorable to
Sunlight, it isclear that the website was intended to have broad dissemination, and to divert potentia customers
of plaintiff. For afew days, the website even included direct links to competitors. It aso stated that “other
compan[ie]soffer the same products without the fraudulent claims.” A reasonablejury could thereforefind that
defendants were not motivated solely (or at al) by disnterested, dtruistic concern for sauna purchasers.

2. False Advertisng Under The Lanham Act (Count XI1V)

As noted, Sunlight dams that defendants engaged in fase advertisng in violation of Section
43(a)(1)(B) of the Lanham Act, 15 U.S.C. § 1125(a), by misrepresenting its products on the website.
Defendants seek summary judgment onthis daim, arguing that plaintiff has no evidence that its statements were
(1) fdse or mideading, (2) materid or (3) damaging to plantiff.

To edablish aclam for fase advertisng under the Lanham Act, plaintiff must show the following:

(2) that defendant made materia fase or mideading representations of fact in connection with

the commercid advertisng or promotion of its product; (2) in commerce; (3) that are ether

likdy to cause confusionor mistake asto (@) the origin, association or approva of the product

with or by another, or (b) the characteristics of the goods or services; and (4) injure the

plaintiff.
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SAly Beauty Co., Inc. v. Beautyco, Inc., 304 F.3d 964, 980 (10th Cir. 2002); Larkin Group, Inc. v. Aquatic

Design Conaultants, Inc., 323 F. Supp.2d 1121 (D. Kan. 2004).

a. Falsty
The Lanham Act covers statements which are both literdly fase and impliedly fase.

See Hill's Pet Nutrition, Inc. v. Nutro Prods., Inc., 258 F. Supp.2d 1197, 1209 (D. Kan. 2003). When

defendant’ s advertisement is literdly false, crcuits differ whether plantiff must show materidity. The Tenth
Circuit has not squardly addressed the question, but the First, Second and Eleventh Circuits have required

plantiffsto prove that fase or mideading Satements arematerid. Johnson& JohnsonVisonCare, Inc. v. 1-

800 Contacts, Inc., 299 F.3d 1242, 1250 (11th Cir. 2002); Cashmere & Came Har Mfrs. Ingt. v. Saks Fifth

Ave, 284 F.3d 302, 311 (1st Cir. 2002); S.C. Johnson & Son, Inc. v. Clorox Co., 241 F.3d 232, 238 (2d

Cir. 2001). The Fifth Circuit has held that where defendant has made literdly fase statements, defendant’s
satements are presumed to midead consumers and plaintiff need not produce evidence onmateridity. Pizza

Hut, Inc., v. Papa John’s Int’l, Inc., 227 F.3d 489, 497 (5th Cir. 2000).

To determine whether arepresentationisliterdly fase, the Court must *“ andyze the message conveyed

within the full context of the advertisement.” Hill's Pet Nutrition, Inc., 258 F. Supp.2d at 1209. Hantiff

contends that defendants made five literdly false Satements on the Hal/Thomas website:
@ “Lie#l: True Ceramic Heaters. Sunlight Sauna s hegters are made from stedl rods
and duminum casing with pink paint. Aluminum can be incredibly toxic insde the
Sunlight has presented evidence that until Jeffers saw a photo of the heater on the Sauna by Airwall

website, it did not know that itsheater was not completely ceramic. Sunlight also contends that by saying the

heaterswere 100 per cent ceramic, it meant that the ceramic in the heaterswas 100 per cent pure. Defendants
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have no evidence that the ceramic was not pure, and areasonable jury could believe that Sunlight did not “lie’
when it advertised itsheaters as “ 100% pure ceramic heaters.” Such ajury could find that defendants fasely
accused plantiff of lying about the ceramic heaters, and aso bdieve that defendantsfasdy stated that “ Sunlight
Saund s heaters are made from sted rods and auminum casing with pink paint.”

2 “Lie#2: Veneer Free Congruction. Sunlight Saunaswould have you believethat each
of their saunas were 100% venesr free”

Sunlight daims that defendantsfasaly accused it of lying about the veneer initssaunas and fasdy stated
that “Sunlignt Saunas would have you believe that each of thar saunas were 100% veneer free”” Sunlight
assertsthat it never stated that each sauna was 100 per cent veneer free. In addition, Sunlight daims that it
qudified what portion of the saunasit did advertise as“ veneer-free” Defendants do not cite statements by
plantiff whichdisputethisfact. Again, areasonablejury could find that plaintiff truthfully advertised its product
and that defendants fsdy stated that plaintiff “lied” about whether its saunas contained veneer.

3 “Lie#3: No Safety Warnings: Sunlight Saunas has no safety compliance.”

Pantiff has provided undisputed evidencethat it had saf ety certification (although such certificationwas
not UL -, CSA- or ETL-listed), whichdirectly refutesdefendants statement that “ Sunlight Saunas has no safety
compliance.” Defendants argue that they qudified their satement by truthfully pointing out which certifications
plantiff did not have. Even so, thefirg satement isliterdly fase, and the follow-up qudifying statement does
not tell the whole story. Defendants also stated “No safety warnings’ but do not dispute that plaintiff supplied
asauna product manua which contained safety warnings and genera safety information.

4 “Lie #4. Lifeime Warranty” and “Sunlight Saunas would have you believe they are the
manufecturer, yet another lie”

Sunlight assertsthat defendants mided customerswithther statementsthat “Lie#4: Lifetime Warranty”
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and “ Sunlight Saunas would have you believe they are the manufacturer, yet another lie” Sunlight arguesthat
defendants implied that it made a fase dam. Defendants deny that plaintiff has provided evidence of a
warranty, but concede that plantiff offersalifetime manufacturer’ swarranty with itssaunas. A reasonablejury
could believe that plantiff’ soffer of alifetime warranty was the same asalifeime manufacturer’ swarranty and
that it did not “lie’ when it made such offer. Plaintiff dso explained that some organizations may consder
Sunlight to be a manufacturer because it designsits own saunas and that inany case, it never clamed to build
itsown saunas. See A. Zack 6/29/05 Depo at 65:13-20. A reasonable jury could find that plantiff did not
lie about whether it was the manufacturer of its saunas.
) “Lie #5: Sunlight Excdlusves. Sunlight Saunas presents alist of ‘exclusve features.
Claming to be unique. . . . Sunlight Saunas doesn’t even manufacture their own
saunas. Other companies offer the same products without the fraudulent clams.”
Sunlight cites evidence that its saunas have some unique features and that no other company offersthe
exact product —evidencewhichdefendantsdo not dispute. Consdering defendants statementsabout exclusive
features as awhole, areasonable jury could find that defendants falsdy stated that other companies offer the

same productswithout the fraudulent clams. In addition, the website [abels plaintiff’s product damsas*“lies”

A lieisdefined as* anassertion of something known or believed by the speaker to be untrue.” Webster’ s Third

New International Dictionary 1305 (1993). To paste such alabd throughout the website impliesthat Sunlight

knowingly advertised its own product fasdy. Paintiff has raised a genuine issue of materid fact whether
defendants made literdly false Satements on the webgte.

b. Materiality

Defendantsnext argue that Sunlight hasnot presented evidencethat any fa sestatements

were maerid. To edtablish that a representation is materid, plantiff must show that it is likely to influence
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purchasng decisons. Seeid. at 1211 (D. Kan. 2003); see also Johnson & Johnson Vision Care, Inc., 299

F.3d at 1250; Cashmere & Camd Har Mfrs Ind., 284 F.3d at 311 (plantiff need not show that

misrepresentation actualy influenced purchasing decisions, only that it was likdy to influence). Defendants
contend that such evidence is generdly shown through a market study or consumer survey, neither of which
plantiff hasconducted. TheFirgt Circuit hasnot required such measureswhen thefa se or mideading satement

“relatesto an‘inherent quality of characteristic’ of the product. Cashmere& Camel Hair Mfrs. Ingdt., 284 F.3d

at 311-12 (quoting Nat' | Basketbal Ass nv. Motorola, Inc., 105 F.3d 841, 855 (2d Cir. 1997)). Inaddition,

in Fizza Hut, the Fifth Circuit explained as follows

The type of evidence needed to prove materidity . . . varies depending on what type
of recovery the plaintiff seeks. Plantiffs looking to recover monetary damages for false or
mideading advertisng that is not literally fase must prove actua deception. See Baance
DynamicsCorp. v. Schmitt Indus., 204 F.3d 683, 690 (6th Cir. 2000); Resource Developers,
926 F.2d at 139. Plaintiffs atempting to prove actual deception have to produce evidence of
actua consumer reaction to the chalenged advertising or surveys showing that a substantia
number of consumerswere actudly mided by the advertisements. See, eq., PPX Enters., Inc.
v. Audidfiddity Enters., Inc., 818 F.2d 266, 271 (2d Cir. 1987) (“Actua consumer confusion
often is demongtrated through the use of direct evidence, e.g., tesimony from members of the
buying public, aswel asthrough circumdantia evidence, e.g., consumer surveys or consumer
reaction tests.”).

Faintiffs seeking injunctive relief mus prove that defendant’ s representations “have a
tendency to deceive consumers” Baance Dynamics 204 F.3d 683 at 690. See dso
Resource Developers, 926 F.2d at 139; Blue Dane Smmenta Corp. v. American Smmental
Assoc., 178 F.3d 1035, 1042- 43 (8th Cir. 1999); Black Hills Jewelry Mfg. Co. v. Gold
Rush, Inc., 633 F.2d 746, 753 (8th Cir. 1980); 4 McCarthy on Trademark and Unfair
Competition 8§ 27:36 (4th ed.). Although this standard requires less proof than actua
deception, plantiffs must gill produce evidence that the advertisement tends to decelve
consumers. See Coca-Cola Co. v. Tropicana Prod., Inc., 690 F.2d 312, 317 (2d Cir.1982)
(noting that when seeking a prdiminary injunction barring an advertissment that is implictly
fdse, “itstendency to violate the Lanham Act by mideading, confusing or decelving should be
tested by public reaction”). To prove atendency to deceive, plaintiffs need to show that at least
some consumers were confused by the advertisements. See, eg., American Council, 185
F.3dat 618 (“ Although plaintiff need not present consumer surveys or testimony demonstrating
actual deception, it must present evidence of some sort demondirating that consumers were
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mided.”)
227 F.3d at 497-98.

Inthis case, the parties agree that consumers base sauna-purchasing decisons onthe following factors:
price, appearance, product safety, quaity of congtruction, heeter efficiency and effectiveness and existence of

warranty. See Defendants Joint Reply (Doc. #212) filed March 1, 2006 at 77. The statements on the

Hal/Thomaswebsite spoke directly to product safety, qudity of construction of the heaters and the saunasand
plantiff’swarranty. Safety and construction are inherent characteristics of the product. Because defendants
have conceded that these factorsinfluence purchasing decisions, plaintiff need not produce a consumer surveys
or market studies to raise a genuine issue of materia fact asto materidity.

C. Damages

Defendantsargue that Sunlight has not shown injury and cannot establisha causa link
between any fdse satements and any dleged injury. Sunlight arguesthat afact finder can presume causation
and injury because defendant made literdly false or demongtrably deceptive statements.

In Hutchinson v. Pfell, 211 F.3d 515 (10th Cir. 2000), the Tenth Circuit discussed presumption of

inury. While that case involved a question of standing, the Tenth Circuit recognized and discussed the
presumption of injury in Lanham Act dams. Defendants argue that under Hutchinson, the presumption of

damageruleis“greetly disfavored and rarely goplied,” Defendants Joint Reply (Doc. #212) at 97, but they

misinterpret the Tenth Circuit comments. In Hutchinson, the Tenth Circuit actudly stated that “the presumption
has been discussed, dbeit rardly and unfavorably.” 211 F.3d at 522. The Tenth Circuit further stated that “the
presumption is properly limited to circumstancesinwhichinjury would indeed likely flow from the defendant’s

objectionable statements, i.e., when the defendant has explicitly compared its product to the plaintiff’s or the
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plaintiff is an obvious competitor withrespect to the misrepresented product.” 1d. at 522. For the presumption
to gpply, defendants statements must be literaly false or demonstrably deceptive. 1d.

Here, Sunlight is an obvious competitor, and it has raised a genuine issue of fact whether the webgte
satements were literally fase. For purposes of summary judgment, the Court presumes causation and harm
because injury would likely flow from the website sSatements. Defendants claim that plaintiff has no evidence
of damages. The Court addresses this question in the next section.

3. False Description Under The Lanham Act (Count XV)
Sunlight aleges that defendants engaged in fdse descriptionof its products by usng “ Sunlight
Saunas’ in the website domain name and establishing the sunlightsaunas@yahoo.com e-mail account, in
violation of Section 43(a)(1)(A) of the Lanham Act, 15 U.S.C. § 1125(a). Defendants argue that they are
entitled to summary judgment because (1) they did not use plantiff’ smark inaway that would cause consumer
confusion or suggest thet it endorsed the website and (2) plaintiff has no evidence of damages.
a. Confusion
To establish false description under Section 43(a) of the Lanham Act, 15 U.S.C. 88
1125(a), plantiff must show that (1) defendants used a false designation of origin or false description or
representation in connection with goods or services, (2) the goods or services entered interstate commerce,

and (3) plaintiff was damaged by the use of such fase description. See Polo Fashions, Inc. v. Dieboalt, Inc.,

634 F. Supp. 786, 789-90 (D. Kan. 1986); see dso Kennedy v. Nat'| Juvenile Det. Ass'n, 187 F.3d 690,

696 (7th Cir. 1999). Paintiff must dso show that the description or representation was likely to cause

confuson. Polo Fashions, Inc., 634 F. Supp. at 789-90. To establish afase description clam, plaintiff must

show confusion asto the afiliation, connection, gpproval, sponsorship or association of aproduct or service.
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15U.S.C. 81125(a)(1). Likdihood of confuson isaquestion of fact. Beer Nuits, Inc. v. Clover Club Foods

Co., 805 F.2d 920, 923 n.2 (10th Cir. 1986). The Tenth Circuit hasidentified guiding factorsin determining
the likelihood of confuson asfollows:

@ the degree of amilarity between the designation and the trade-mark or trade name in
()  appearance;
(i) pronunciation of the words used;
@)  verbd trandation of the pictures or desgnsinvolved;
(v)  suggestion;

(b) the intent of the actor in adopting the designation;

(© the rdation in use and manner of marketing between the goods or services marketed
by the actor and those marketed by the other;

(d) the degree of care likely to be exercised by purchasers.

Beer Nuts, Inc. v. Clover Club Foods Co., 711 F.2d 934, 940 (10th Cir. 1983) (adopting factors as set out

in Restatement of Torts § 729 (1938)).

Defendants concede that the firgt factor — the smilarity of the marks—weghsinfavor of Sunlight. As
to the second factor — defendants intent in adopting the mark — defendants argue that their intent was to
educate consumers— not to confusethem asto the afiliation, connection, approval, sponsorship or association
between Sunlight and the website or between Sunlight and the e-mail account at sunlightsaunas@yahoo.com.
Viewed in the light most favorable to plaintiff, however, defendants had no reasons to “educate consumers’
except to enhancether competitive postions at the expense of Sunlight. Defendantsin fact bragged that “these
guys are S0 burnt toast by the time we get done withthem;” “this [website] is going to take them down pretty
hard;” “its time for an dl out ondaught,” “[e]lvery sde we sted hurts them,” and “I will devote unbdievable
resources to dissolve them.” Thomas admitted that the website was created out of anger. On thisrecord, a

reasonable jury could conclude that defendants intent was self-serving and not educationa or disinterested.
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Defendants contend that because they did not sdl goods or services through the website, the third
factor — the relationin use and manner of marketing betweenthe goods or services marketed by the competing
parties—weighsin thar favor. The Tenth Circuit noted that the means by which the products are marketed
isrdevant to likdihood of confuson. Beer Nuts, Inc., 711 F.2d at 941. Theposshbility of confusionisgreatest

when products reach the public by the same retal outlets. 1d. In Sdly Beauty Co., Inc. v. Mariannalmps.,

Inc., 304 F.3d 964, 974 (10th Cir. 2002), the Tenth Circuit considered the parties manner of marketing and
the outlets through which their products reached the market. Id. at 974-75. Here, Sunlight and defendants
sold smilar saunas over the Internet. They were competitors and sold in the same market. Furthermore, at
least for ashort time, the websiteincluded links to competitors. Plantiff has raised a genuine issue of materid
fact asto the third factor.

Asto the fourth factor — the degree of care exercised by purchasers — the parties agree that sauna
purchasersare likdy to exerciseagreat ded of care. A consumer exercisng ahighdegree of care reducesthe
likdlihoodof confusion. Id. at 975. Pantiff arguesthat potentia customerswould exerciselittle care, however,
in reviewing the voluminous materid on the Internet and would be quickly and adversaly persuaded by the
website. Defendants argue that because no goods or services were offered on the website, customers were
not likdy to be confused about the source of the saunas discussed on the website. Even if defendants are
correct onthis point, saunapurchaserscould reasonably have beenconfused about whether Sunlight sponsored
or associated with the website and/or e-mail account. Confusion remains a question of fact for the jury.

On this record, defendants have not established that as a matter of law, they are entitled to summary
judgment on this issue of confuson. A reasonable jury could find that they intended to infringe on plaintiff’'s

mark and that consumers were likdly to be confused asto the sponsorship of the website and e-mail account.
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b. Damages
Defendants argue that they are entitled to summary judgment because plaintiff has no
evidence of damages. TheLanham Act providesthat aplantiff may recover for violation of itsrightsasfollows:
When . . . aviolation under section 1125(a) or (d) of theftitle. . shal have beenestablished in
any avil action arisng under this chapter, the plaintiff shal be entitled . . . to recover
(1) defendant’ s profits, (2) any damages sustained by the plantiff, and (3) the costs of the
action. The court shall assess such profits and damages or cause the same to be assessed
under itsdirection. Inassessing profitsthe plaintiff shal be required to prove defendant’ ssdes
only; defendant must prove al eements of cost or deduction clamed.
15U.S.C. § 1117(8). Paintiff contendsthat the presumptionof injury and damages appliesto al dams under
the LanhamAct. The Court disagrees. InHutchinson, the Tenth Circuit specificdly discussed false advertisng
dams where the defendant made literaly fase representations. Plaintiff has not pointed to any cases where
the Tenth Circuit has presumed damages for daims of fase description, and this Court’s research has not
uncovered any. The Court declines to extend the presumption and considers whether plaintiff has set forth
evidence of damages.
Paintiff argues that defendants caused a decline in sdles and injured its reputation among consumers.
Although the Court has ruled that plaintiff may not present expert testimony regarding logt profits, it is

undisputed that inearly October of 2004, Sunlight determined that “at least 23 known customers’ did not buy

saunas due to the Hall/Thomaswebsite. Rlantiff’sResponse (Doc. #200) at 182 at 40; see Defendants Joint

Reply (Doc. # 212) 1182 a 74 (uncontroverted). Sunlight specificaly identified 16 prospective buyerswho
did not purchase because of the website and seven prospective buyers which it believed possibly did not
purchase because of the website. Plaintiff has raised a genuine issue of materid fact as whether consumers

could be confused about the commercia activities of defendants. Defendant is not entitled to summary
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judgment on the ground that plaintiff has no evidence of damages.?’

4, Cybersguatting Under The Lanham Act (Count XV1)

Sunlight dams that defendants used its trade name and mark in the doman name
“aunlightsaunas-exposed.com” in violationof the LanhamAct’ s Anticybersquatting Consumer Protection Act
(“ACPA"),15U.S.C. 8§1125(d). Defendants argue that they are entitled to summary judgment because such
use was alegitimate fair use that could not cause confusion. The ACPA provides as follows:

A person shdl beligble in a dvil action by the owner of a mark, induding a persond name
which is protected as amark under this section, if, without regard to the goods or services of
the parties, that person

(i) has abad faith intent to profit from that mark, induding a persond namewhichis

protected as amark under this section; and

(ii) regigters, trafficsin, or uses adomain name that —

() inthe case of a mark that is digtinctive at the time of registration of the
domain name, isidentica or confusngly smilar to that mark.
15 U.S.C. 8§ 1125(d)(1)(A). To establish a cybersquatting daim, plaintiff must show that (1) its marks are

digtinctive or famous, (2) defendants domain name isidentica or confusngly smilar to plaintiff’ s marks, and

(3) defendantsregistered itsdomain name in bad faith with the intent to profit fromit. Mayflower Transit, LLC
V. Prince, 314 F. Supp.2d 362, 367 (D.N.J. 2004). Defendantsdo not contest thefirst element, but argue that
plaintiff cannot show confusing Smilarity or bad faith.

a. Confusing Smilarity

Defendants contend that as a matter of law, the domain name “www.sunlightsaunas-
exposed.com” was not confusngly smilar to plaintiff’s mark, SUNLIGHT SAUNAS, because the domain

name condtituted aclear “anti” message whichalerted any user that the websitewas critica of plantiff. Plantiff

21 Paintiff’s clams for corrective advertisng expenses and wrongfully obtained profits are no

longer & issue.
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argues that confusng smilarity is a quintessentid question of fact, not properly determined on summary
judgment. Plaintiff aso argues that confusion did occur and that defendants even recelved e-mails which

questioned the &filiationbetween plaintiff and the webgte. Defendants cite Bdly Totd FitnessHolding Corp.

v. Faber, 29 F. Supp.2d 1161, 1165 n.2 (C.D. Ca. 1998), whichnoted indictathat areasonable user would
not believe that Bdly sponsored awebsite called “ Ballysucks.com,” and concluded that use of amark as part
of alarger domain name would not necessarily violatethe ACPA. The court specificaly noted that defendant’s
use of plaintiff’s mark occurred “in the context of consumer criticism,” that defendant did not actudly usethe
mark inthe domain name, and that defendant stated that plaintiff had not authorized the website. |d. at 1165.

In Taubman Co. v. Webfeats, 319 F.3d 770 (6th Cir. 2003), the Sixth Circuit examined use of a

plantiff’s mark in a domain name under the Lanham Act. It found “no possibility of confuson” between
Taubman and “taubmansucks.com” because incluson of the term “sucks’ removed any confusion asto the

source. Id. a 778. In Coca-Cola Co. v. Purdy, 382 F.3d 774 (8th Cir. 2004), the Eighth Circuit examined

whether the First Amendment protects the mideading use of plantiffs marksin adoman name. There, the
Eighth Circuit found that doman names such as drinkcoke.org, mycoca-cola.com, mymcdonalds.com,
mypeps.org and my-washingtonpost.com were likely to confuse the public as to the source and sponsorship
of websites and to divert users from thar intended online destinations. It adso noted that “[t]he right to
disseminate criticiam on the Internet cannot trump the public’ sright not to be deceived by a confusngly smilar

domanname.” Id. at 789 (quoting 4 McCarthy § 25:76). InLucent Technologies, Inc. v. L ucentsucks.com,

95 F. Supp.2d 528 (E.D. Va. 2000), the court commented that “the average consumer would not confuse
lucentsucks.com with aweb ste sponsored by plaintiff [Lucent Technologies).” Id. at 535.

This case presents a closer question than those presented in Baly, Taubman and Lucent because the

45




term “exposed” does not send the same unequivoca negative message as “sucks.” See, e.q., Taubman, 319

F.3d at 778 (additionof qudifying moniker “sucks’ to domain name removes confuson as to source); Lucent

Techs, Inc.,, 95 F. Supp.2d at 535; Bdly, 29 F. Supp.2d a 1164 (term “sucks’ loaded with criticism). The

term “exposed” is not necessrily critical. See Webster’s Third New International Dictionary 802 (1993)

(“exposed” defined as “open to view” or “not shidded or protected’). Although the term “exposed” may
involve critica treetment of asubject, it may not immediately dert an Internet user that he or sheisentering a
“gripesite” The Court cannot conclude that as a matter of law, confusing Smilarity is absent.

b. Bad Faith

Defendants argue that as a matter of law, plantiff cannot establish bad faith.
Specificdly, defendants contend they did not act in bad faith and that their use of plantiff’s mark constituted
abonafide noncommercid or far use, in that they used the webste as a“gripe Ste’ for criticd commentary
protected by the First Amendment. For purposes of this motion, the Court has dready rejected defendants
Firg Amendment argument. The ACPA ligts nine factors which the Court considers in determining whether
defendants acted in bad faith:

M the trademark or other intellectud property rights of the person, if any, in the domain
name;

(1)  the extent to which the domain name congsts of the lega name of the person or a
name that is otherwise commonly used to identify that person;

(1) the person’sprior usg, if any, of the doman name in connection with the bona fide
offering of any goods or services,

(1IV)  the person’sbonafidenoncommercid or far use of the mark in asite accessible under
the domain name;

(V)  theperson’sintent to divert consumersfromthe mark owner’ sonlinelocation to aste
accessible under the domain name that could harm the goodwill represented by the
mark, either for commercid gain or with the intent to tarnishor disparage the mark, by
cregting a likdihood of confuson as to the source, sponsorship, afiliation, or
endorsement of the Site;

(V1)  theperson’soffer to transfer, sdl, or otherwise assgn the domain name to the mark
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owner or any third party for financid gain without having used, or having an intent to
use, the domain name in the bona fide offering of any goods or services, or the
person’s prior conduct indicating a pattern of such conduct;

(VIl) the person’s provison of materid and mideading false contact information when
aoplying for the regigtration of the domain name, the person’s intertiona failure to
maintain accurate contact information, or the person’s prior conduct indicating a
pattern of such conduct;

(VIII) the person’s regigtration or acquidition of multiple domain names which the person
knowsareidentica or confusngly amilar to marks of otherstha are didinctive at the
time of regigration of such domain names, or dilutive of famous marks of others that
are famous at the time of regidiration of such domain names, without regard to the
goods or services of the parties; and

(IX)  theextent to which the mark incorporated inthe person’ sdomain name regidration is
or isnot diginctive and famous within the meaning of subsection (c)(1) of this section.

15 U.S.C. § 1125(d)(4)(B)(i). Thislist isnot exhaustive or mandatory. See Morrison & Foerster, LLP v.

Wick, 94 F. Supp.2d 1125, 1131 (D. Colo. 2000). The Court may aso consider “unique circumstances. .

.whichdo notfit neatly into the specific factorsenumerated by Congress.” Sporty’sFarmLLC v. Sportsman’s

MKt., Inc., 202 F.3d 489, 499 (2d Cir. 2000).

Pantiff cites the following evidence of bad fath: (1) defendants used Sunlight’ s entire trade name;
(2) defendants linked their websites to the Hall/Thomas website to divert customers; (3) Hal used afictitious
name to set up the website and purposefully used sunlightsaunas@yahoo.comas the e-mail account for sending
comments, (4) the website was confusingly smilar to plaintiff’ s website; and (5) defendants statements in
relation to the webgte reved their desire to injure plaintiff.

Asto the first factor — trademark in the domain name — Sunlight has shown that defendants used its
trade name inthe website domain name. Plaintiff has established the second factor —that defendants domain
name consigts of its own legd name. Defendants do not dispute the third factor — plaintiff's prior use of the
name in connectionwiththe bona fide offering of goods or service. Defendantsarguethat their use of plaintiff’'s

mark was acceptable, however, under the fourth factor — bona fide noncommercid or fair use of the mark in
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agte. The Court has previoudy found that defendants are not entitled to summary judgment onthisissue. As
to the fifth factor — defendants’ intent to divert consumers— plantiff has set forth evidence from which ajury
might conclude that defendants chose the doman name with the intent to disparage the mark and divert
customers from plaintiff. Plaintiff has produced no evidence which suggests that defendants tried to trandfer,
sl or assgn the domain name for profit —the sixth factor. Applying the seventhfactor — provisonof materia
and mideadingfad secontact informationwhen registering a domain name — plaintiff hasevidencethat defendants
registered the domain name under a fictitious name. Faintiff has not cited evidence of the eighth factor —
registration of multiple domain names which defendants knew wereidentica or confusngly amilar to plaintiff’s
marks. Findly, the parties do not dispute that plaintiff’s mark is digtinctive or famous — the ninth factor.

Based onplantiff’ sevidence on a number of the factors, areasonable jury could find that defendants
acted in bad fath. Defendants are not entitled to summary judgment on this clam.

C. Antitrust Claim (Count XVII)

The ShermanAct, 15 U.S.C. 8 1, prohibits regtrictive practices whichimpose unreasonable restraints

on competition. See Cont’l T.V., Inc. v. GTE Sylvanialnc., 433 U.S. 36, 49 (1977). It providesasfollows:

Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of
trade or commerce among the severd States, or withforeign nations, is declared to beillegd.
Every personwho shdl make any contract or engage inany combination or conspiracy hereby
declared to beillegd shdl be deemed guilty of a fdony, and, on conviction thereof, shdl be
punished by fine not exceeding $100,000,000 if a corporation, or, if any other person,
$1,000,000, or by imprisonment not exceeding 10 years, or by both said punishments, in the
discretion of the court.

15 U.S.C. 81. Count XVII clams that defendants conspired to restrain trade by organizing a horizonta
boycott to induce suppliers and customers not to deal with Sunlight, and that such conduct congtitutes a per

seviolation of 15 U.SC. 8 1. Specificdly, plaintiff argues that the d ementsof aper se horizonta boycott are

48




established by the following facts: (1) Brighton, Sundance and Sauna by Airwdl are horizonta competitorsin
the sauna marketplace; (2) Brighton, Sundance and Sauna by Airwal engaged in coordinated activity to create,

maintain and disseminate the webgte; (3) Brighton, Sundance and Sauna by Airwall did so to deny plaintiff’'s

access to customers. See Hantiff’s Memorandum In Opposition (Doc. #200) at 65. Defendants seek
summary judgment, arguing that (1) plantiff does not demonstrate the rdlevant market or market power critica
to a horizontal boycott; (2) plaintiff has not identified amarket, market power or shown conduct which could
cause injury to comptition; and (3) plantiff has no evidencewhich shows that any supplier cut off supplies or
refused to dedl with it.

To prove that defendants violated the Sherman Act, plaintiff must show that “the conspiracy resultsin
an unreasonable restraint on competition (referred to asthe rule of reason), or that the conduct fals into one

of the categories of ‘per se' illegdity.” Coffey v. Hedthtrud, Inc., 955 F.2d 1388, 1392 (10th Cir. 1992).

Group boycotts are often consdered per seillegal. Nw. Wholesdle Stationers, Inc. v. Pac. Stationery &

Printing Co., 472 U.S. 284, 289 (1985). To establish that a group boycott is per seillegd, “there must bean
agreement among conspirators whose market postions are horizontd to each other.” Coffey, 955 F.2d at

1392 (quoting Westman Comm’'nCo. v. Hobart Int'l, Inc., 796 F.2d 1216, 1224 n.1 (10th Cir. 1986)). The

Supreme Court has cautioned againg the expansion of the group boycott label and imposing per se liability.

F.T.C. v. Ind. Antitrust Fed'n of Dentidts, 476 U.S. 447, 457-58 (1986).

FAantiff arguesthat defendants horizonta boycott was per se unlawful, in that defendants conspired
with other competitors to defame it and disparage its products, and thereby cut off plaintiff’s access to
customers and suppliers. The Tenth Circuit has discussed the gpplicability of the per serule, on which plaintiff

rdies, asfollows
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The application of the per se ruleis reserved for Stuations where the conduct dmost dways
has an anticompetitive effect and virtudly never has a procompetitive effect. If conduct fals
into aper se category, the conduct is presumed illegal. For example, price-fixing, horizonta
divisons of markets, bid rigging, tying arrangements, and horizontal refusds to dea have
earned the per se labd because experience has shown that these arrangements are dmost
aways anticompetitive and rardly have any procompetitive judtification. The per se andyss
applies because the conduct is so certain to unreasonably displace the competitive processthat
itispresumed illegd.

Diaz v. Farley, 15 F. Supp.2d 1138, 1143-44 (10th Cir. 1998). Paintiff bears the burden to show that
defendants conduct fdls into one of the per se categories, id. at 1144, and the Supreme Court advised a
cautious approach in determining whether to apply a per se test in concerted refusas to deal, see Nw.

Wholesdle Stationers, Inc., 472 U.S. a 294. The Court stated as follows:

Casesto whichthis Court has applied the per se approach have generdly involvedjoint efforts
by a firm or firms to disadvantage competitors by “ether directly denying or persuading or
coercing suppliersor customersto deny relationships the competitors need in the competitive
druggle” In these cases, the boycott often cut off access to a supply, facility, or market
necessary to enable the boycotted firm to compete, and frequently the boycotting firms
possessed a dominant position in the relevant market.

1d. (citations omitted). Here, plaintiff aleges that defendants have engaged in a concerted refusd to dedl.
Defendantsdid not refuse to ded with plaintiff, so the question is whether trying to persuade customersnot to
deal with plantiff constitutes a per se violation. Economic injury to competitors is not a per se violation.

Klamath-L ake Pharm. Ass n v. Klamath Med. Serv. Bureau, 701 F.2d 1276, 1292 (9th Cir. 1983).

Unless defendant possesses market power or exclusive access to an element essentid to effective
competition, the conclusion that expulson of plaintiff isvirtudly aways likely to have ananticompetitive effect

—thereby invoking aper seanayss—isnot warranted. Nw. Wholesde Stationers, 472 U.S. at 296; Diaz, 15

F. Supp.2d at 1143-44. A per se anaysis may be gppropriate where defendants have unique access to a

business dement necessary for effective competition. 1d. at 1148.
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Market power is the preiminary threshold inquiry and here — as in many antitrust cases — it is
dispostive. To prove potentid for genuine adverse effects on competition, plaintiff must define the rlevant

market and establish that defendants possessed market power. Ind. Fed' n of Dentigts, 476 U.S. at 460-61.

Here, plantiff has not shown that defendants possessed market power or exclusive access to customers.
Faintiff doesnot dlege the market position of any party or dam that defendants possessed adominant position
inthe rdlevant market. Plaintiff arguesthat under Diaz, market power isirrdlevant because plaintiff only hasto
show a conspiracy which is not judtified by plausble arguments of competition-enhancing effects, i.e. by
improving overdl efficiency or making markets more competitive. Plantiff’ sargument misstates Diaz, and the
Court does not find that a per se andyssis proper.

In a rule of reason andyds, the Court mugt firs determine “whether the offending competitor . . .
possesses market power in the rdlevant market where the aleged anti-competitive activity occurs.”_SCEC

ILC. Inc. v. VisaUSA, Inc., 36 F.3d 958, 965 (10th Cir. 1994). Paintiff hasnot aleged thet it is entitled to

recover under rule of reason theory, and it gpparently concedes that it cannot preval on such a dam. The
Court therefore finds that asameatter of law, defendant is entitled to summary judgment on plaintiff’ s antitrust
dam (Count XVII).

D. Claims Under CaliforniaLaw (Counts X11 and XI111)

Rantiff damsthat Sundance violated Cal. Bus. & Prof. Code 817500 by engaging infase advertisng.
Whilethe pretrid order isnot clear, plaintiff gpoparently complains that (1) defendants website contained false
gatements and (2) Sundance fasdy advertised Sunlight productsto aprivate investigator who was posing as
apotential cusomer. Based on the dlegedly fase advertisng, plaintiff dso assartsthat defendants engaged in

unfair business practicesin violaion of Cd. Bus. & Prof. Code § 17200. Defendants contend that they are
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entitled to summary judgment because plaintiff has not shown proof of actud injury.

Under Cd. Bus. & Prof. Code § 17500, a corporation may not make or disseminate“inany . . .
manner or means whatever, including over the Internet, any statement concerning . . . persona property or
sarvices. . . whichisuntrue or mideading, and whichisknown. . . to be untrue or mideading.” A violation may
be punishable by imprisonment or afine not exceeding $2,500, or by both. A violation of thefase advertisng

law aso condtitutes aviolation of the unfair competition law. Kasky v. Nike, Inc., 27 Cal.4th 939, 949-50,

45 P.3d 243 (2002).

On November 2, 2004, Cdifornia voters approved Proposition 64, which amended Business and
Professions Code Sections 17203 and 17204. For standing to suefor unfair competition or fase advertisng
under the revised law, Section 17204 requires plaintiff to alege that it has “ suffered injury in fact and has logt
money or property as aresult of such unfair competition.”

Defendants contend that plaintiff has not shown actud injury. Plaintiff respondsto thisas* sheer head-
in-the-sand mentdity,” dting documents which lig customers who did not purchase saunas from plantiff
because they saw the Hdl/Thomas website. As noted earlier, plaintiff has undisputed evidence that certain
individuds did not purchase because of the webste. Accordingly, the Court finds that defendants are not
entitled to summary judgment on thisissue.?®

E. Tort ClaimsUnder KansasLaw

1 Tortious Interference With Contract and Business Expectancy (Counts |

28 Defendants maketwo additional arguments: (1) because the website existed for one monthand
has dready been down for more than one year, no imminent threat requires injunctive rdief; and (2) plaintiff
is not entitled to damages because the dams arise in a context where public policy supports competitive
rebuttals to misrepresentations. The Court has aready determined that defendants are not entitled to summary
judgment, so it need not reach these issues.
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and II)
Pantiff dams that defendants interfered with contracts between Sunlight and its customers

(Count 1) and interfered with potentia contracts or prospective business rdaions with potential customers
(Count 11). Specificdly, plaintiff aleges that defendants gave customers and potentia customers fase or
mideading information about Sunlight, tried to get customers to break existing contracts with plaintiff and
encouraged potentia customers to purchase dsewhere. Defendants argue thet they are entitled to summary
judgment because plaintiff cannot show (1) contracts which customers breached, (2) defendants knowledge
of those contracts and prospective customers, (3) mdiceor lack of judtification for their conduct, (4) acausa
link between any disparaging satements and plaintiff’sinjury or (5) specid damages.

a. Tortious I nterference With Contract (Count 1)

To recover for tortious interference with contract, plaintiff must show (1) a contract;

(2) the wrongdoer’ sknowledge thereof; (3) intentiond procurement of its breach; (4) absence of justification;

and (5) damagesreaulting therefrom. Dickens v. Snodgrass, Dunlgp & Co., 255 Kan. 164, 168-69, 872 P.2d

252,257 (1994). Burchamv. Unison Bancorp, Inc., 276 Kan. 393, 425, 77 P. 3d 130, 151 (2003) (quoting

Turner v. HdliburtonCo., 240 Kan. 1, 722 P.2d 1106 (1986)). Where plaintiff dlegesinterferencebased on

defamatory statements, the communication is subject to a qudified privilege which requires plaintiff to prove
actua mdice by defendants. Turner, 240 Kan. at 14, 722 P.2d at 1117.

Defendants argue that plaintiff hasnot demonstrated that any customer breached a contract with plaintiff
because of thair activities Plaintiff asserts that is has produced “tens of thousands of pages of documents,”
including breached contracts, but does not cite record evidence of any particular breached contract. Plaintiff

specificaly refersto Exhibit 98 as an example of one of itsinvoices, but that exhibit does not show evidence
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of breach or that defendants procured the aleged breach.

Aside from conclusory and sdf-serving statements, plaintiff has not shown specific evidence of the
second and third e ements— that defendantsknew of any contracts between Sunlight and itscustomersand that
defendants intentionally procured their breaches. Tortiousinterference requires defendants knowledge of the
contracts. Plaintiff has evidence of logt sdesinvolving some 16 customers, but no evidence that defendants
knew about these contracts or deliberately caused customers to breach them. Because plaintiff has not
established a genuine issue of materid fact with respect to the firgt three dements, defendants are entitled to
summary judgment on plaintiff’s cdlaim for tortious interference with contract.

b. Tortious Interference With Business Relationships (Count 11)

The dements of tortious interference with a prospective business advantage or
reationship are (1) the existence of a business relationship or expectancy with the probability of future
economic benefit to the plantiff; (2) defendant’ s knowledge of the reaionship or expectancy; (3) areasonable
certainty that except for defendant’s conduct, plantiff would have continued the relationship or redized the
expectancy; (4) intentiond misconduct by defendant; and (5) damages as a direct or proximate result of
defendant’ s misconduct. Plaintiff must aso show mdice:

Both tortious interference with a contract and tortious interference with contractual

expectations or a prospective businessadvantage are predicated on mdicious conduct by the

defendant. While these torts tend to merge somewhat in the ordinary course, the former is

amed at preserving exiging contracts and the latter at protecting future or potentia contractual

relations.
Id. at 424, 151.

Defendants correctly note that plantiff has no evidence that it lost any business expectancy. Plantiff

has named some individuads (Diana Harbison, Dan Cabrd, Darren Jordan and “Doug” in Cdifornia) who it
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believed might have beeninterested but did not purchase saunasfromplantiff. See dso Exhibit 85 to Hantiff’s

Memorandum in Oppasition (Doc. #200). Paintiff hasnot shown, however, that defendants had knowledge

of these potential purchasers. Without evidence of this eement, plaintiff cannot establish tortious interference
with a business expectancy. Defendants are therefore entitled to summary judgment on thisclam.

2. Defamation (Count 1V)

Hantiff dams that defendants defamed it in website statements and oral statements to
customers and prospective customers (Count 1V). Defendants argue that they are entitled to summary
judgment because (1) their statements were truthful; (2) they did not act outside a qudified privilege or with
malice, (3) plaintiff cannot show acausal link betweenany digparaging statementsand itsinjury; and (3) plantiff
has no evidence of special damages.

In Kansas, the dements of defamation include false and defamatory words, communicated to athird

person, whichresult inharm to the reputation of the person defamed. Luttrdl v. United Td. Sys., Inc., 9 Kan.

App.2d 620, 620-21, 683 P.2d 1292 (1984). A corporation may be liable for the defamatory utterances of
its agent which are made while acting within the scope of hisauthority. Id. at 621. Defendants may assert

afirmative defenses, induding truthand privilege. Ali v. Douglas Cable Commc' ns, 929 F. Supp. 1362, 1384

(D. Kan. 1996) (ating Turner, 240 Kan. at 7, 722 P.2d at1106). A qudified privilegeisredtricted to Stuations

where public policy favors free exchange of information over the individud’s interest in good reputation. |d.
a. Truthfulness
Defendants firgt argue that their website Satementsweretruthful. Plaintiff assertsthat
the webste fdsdy stated that (1) plaintiff lied about its ceramic heaters, veneer, safety certifications, lifetime

warranty and exclusive features, (2) Sunlight heaters “ are made fromstedl rods and duminum casing with pink
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pant;” (3) “Sunlight Saunas would have you believe that each of their saunas were 100% veneer free)”
(4) “Sunlight Saunashasno safety compliance” and “No Safety Warnings” (5) “ Sunlight Saunas would have
you believe they are the manufacturer, yet another lig” and (6) “ Sunlight Saunas presents alist of ‘exclusve
features. Claming to be unique. . . . Sunlight Saunas doesn't even manufacture their own saunas.  Other
company’ s [dc] offer the same products without the fraudulent clams.”

AsgtatedinSectionl.B.1., supra, plantiff hasraised agenuine issue of materia fact whether defendants
made defamatory webgte satements. Defendants motion for summary judgment onthis ground is therefore
overuled. Defendants do not seek summary judgment on plaintiff’s clam that they defamed it in ord
datements, so those claims remain for trid.

b. Qualified Privilege

Defendants assart a defense of qualified privilege® The Kansas Supreme Court set
forth the essentid eements of qudified privilege as* good faith, an interest to be upheld, a gatement limited in
its scope to this purpose, a proper occasion, and publication inaproper manner and to proper parties only.”

Knudsenv. Kan. Gas& Elec. Co., 248 Kan. 469, 480, 807 P.2d 71,79 (1991). The Kansas Supreme Court

further explained asfollows

Conditiona or qualified privilegeis based on public policy. . . . The privilege arises from the
necessity of full and unrestricted communicationconcerning amatter in which the parties have
an interest or duty. Thetransmitter must have an interest or duty in the subject matter, and the
addressee must have a corresponding interest or duty, but such duty may be mora or socid,
rather than alega one. The defense of qualified privilege does not extend to a publication to

the generd public.
Id.

29 Defendants characterize this defense as the competitor’s privilege and discussit inthe tortious
interference context.
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Here, defendants posted their statements on the Internet. The parties do not discuss whether internet
publication congtitutes publication to the generd public, but the Court concludesthat it does. See, e.q., Oja

v. U.S. Army Corpsof Eng'rs, 440F.3d 1122, 1131 (9th Cir. 2006) (internet publicationisformof “aggregate

communication” intended for broad public audience smilar to print media); Jerome Stevens Pharms., Inc. v.

Food & Drug Admin., 402 F.3d 1249, (D.C. Cir. 2005) (trade secrets posted on FDA website available to

public); Am. Booksdllers Found. v. Dean, 342 F.3d 96, 100 (2d Cir. 2003) (when people post information

to website avaldble to public, they digtribute it). Under Knudsen, defendants may have an interest in the

communication, but they have not shown that the genera public has a corresponding interest. Furthermore,
access to the website was not limited or restricted in any way. Defendants therefore made the statements
widdy avalable to the generd public, just as if they had published the statements in a print newspaper or
magazine. Asametter of law, defendants cannot assert the defense of qudified privilege on their defamation
clam. Defendants are not entitled to summary judgment on this bess.
C. Causal Link Between Website Statements And Plaintiff’sInjury
Defendants argue thet plaintiff has not established a causa rdationship between the

website satements and plantiff’ salleged damages. Citing Hutchinsonv. Pfell, 211 F.3d 515 (10th Cir. 2000),

plaintiff maintains that injury can be presumed where defendant makes objectionable statements and is an
obvious competitor withrespect to the misrepresented product. Hutchinson however, isaLanham Act case
which does not gpply to plaintiff’s common law defamation clam. In Kansas, damages for defamation may

not be presumed but must be established by proof of actua damages. Gobin v. Globe Pub. Co., 232 Kan.

1,5,649P.2d 1230, 1242 (1982); seedso Bodeyv. Home Box Office, Inc., 59 F. Supp.2d 1147, 1150 (D.

Kan. 1999); Ali, 929 F. Supp. at 1384.
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To survive summary judgment onitsdefamationclam, plaintiff must present evidencethat defendants
satements caused identifidble damage to its reputation. See Gobin, 232 Kan. at 6, 649 P.2d at 1244. Fantiff
can prove such damage by showing that (1) persons were deterred from associating with it; (2) its reputation
has been lowered in the community; or (3) its professon suffered. See Ali, 929 F. Supp. at 1385. Damage
to reputation can be inferred from the evidence so long as the inference is reasonable. Moran v. State, 267
Kan. 583, 590, 985 P.2d 127, 133 (1999). An inference of damage to reputation can be inferred from lost
sales, and isaquestionof fact for the jury. Therefore, plaintiff has demonstrated agenuineissue of materid fact
with regard to damages and defendants are not entitled to summary judgment on plaintiff’s defamation clam.

3. Injurious Falsehood (Count V1)

Paintiff daims that defendants communicated injurious falsehoods about its products to third
parties by posting fase information on the webste. Defendants clam that they are entitled to summary
judgment because (1) their statements were true, (2) their statements were privileged and (3) plaintiff has not
shown acausa link between any disparaging satements and any injury or specia damages. Defendants dso
note that Kansas has not recognized the tort of business disparagement.

An action for injurious falsehood generdly applies to cases of disparagement of property in land,
chaitds or intangible things or of their qudity. Restatement (Second) of Torts 8 623A. Thetort protectsthe

economic interests of the injured party againgt pecuniary loss. Hurlbut v. Gulf Atl. Life Ins. Co., 749 SW.2d

762, 766 (Tex. 1987). The tort of injurious falsehood has aso been cdled “commercid disparagement,”
“product disparagement,” “trade libel,” “disparagement of property” and “dander of goods.” J Thomas

McCarthy, McCarthy on Trademarks and Unfair Competition 8 27:99 (4th ed. 2005).

The Court’s research has not uncovered any Kansas cases which involved a cause of action for
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injuriousfasehood. In &. Catherine Hospita of Garden City v. Rodriguez, 25 Kan. App.2d 763, 971 P.2d

754 (Kan. App. 1998), however, the Kansas Court of Appedls refused to recognize the tort of business
disparagement. It acknowledged that other states have recognized such atort, but it expresdy declined to
“createanew tort inthe state of Kansas.” |d. Based on . Catherine, this Court believesthat Kansas courts
would not recognize the tort of injurious falsehood. Accordingly, defendants are entitled to summary judgment
onthisdam.

4, Prima Facie Tort (Count 1X)

Count I X vagudy dams that defendants engaged in* otherwise lawvful actswithout justification
inawillfu and intentional manner to injure [plantiff].” Pretrial Order (Doc. #187) at 17. From this broad
satement, the Court cannot discern the factua badsfor plaintiff’ s cdam, or what injurious lawful acts are at
issue. Defendantsarguethat they areentitled to summary judgment becauise Kansas doesnot recognizeaclaim

for prima fade tort. Defendants rely on Mid Gulf, Inc. v. Bishop, 792 F. Supp. 1205, 1216 n.2 (D. Kan.

1992), which states,
The term “ primafacie tort” has appeared rarely inKansas opinions and then only as part of a
laundry list of theories of liability asserted by one of the parties. No published Kansas opinion
to date has directly recognized the theory of primafacie tort.
Fantiff does not cite any Kansas cases which recognize a separate cause of action for prima facie tort, or
otherwise respond to defendants motion for summary judgment on Count IX. The Court therefore grants
summary judgment for defendants on this claim.
5. Civil Conspiracy Claims (CountsVII and VI111)
According to the pretria order, plantiff’ savil conspiracy clam — stated in its entirety —is that

“[d]efendants conspired among themselves and with others to injure Sunlight Saunas”  Pretrid Order
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(Doc. #187) a 17. Based on plantiff’'s dlegations in the third amended complaint (Doc. #147), the Court
congders Count VII as a clam for civil conspiracy by Sundance, Brighton, Sauna by Airwal and Soft Hesat
to defame Sunlight and disparage its productsand Count V111 asadamfor avil conspiracy by Sundance and
Brighton to create awebsite to defame Sunlight and disparage its products. Defendants argue that they are
entitled to summary judgment because plaintiff cannot establish any underlying tort or damages.

To establish a avil conspiracy, plantiff must show (1) two or more persons; (2) an object to be
accomplished; (3) ameeting of the mindson the object or course of action; (4) one or more unlanvful overt acts;

and (5) damages asthe proximate result thereof. Meyer Land & Cattle Co. v. Lincoln County Conservation

Dig., 29 Kan. App.2d 746, 753, 31 P.3d 907, 977 (2001). A civil conspiracy isnot actionable under Kansas
law without commisson of some wrong giving rise to a tortious cause of action independent of conspirecy.

Soldt v. City of Toronto, 234 Kan. 957, 678 P.2d 153, 161 (1984).

Fantiff arguesthat dl dementsof avil conspiracy are established: (1) Sundance, Brighton, Soft Heat,
Sauna by Airwal and Cobat Multimedia banded together; (2) with intent to injure or dissolve plaintiff; (3) by
providing competitive anayses, information and images for awebste to disparage plaintiff. Defendants deny
that Sauna by Airwdl and Soft Heat were involved in any conspiracy, and argue that plantiff cannot prove
overt acts or damages. The Court disagreesin part. Asto overt acts, plaintiff hasraised a genuine issue of
materid fact whether defendants posted defamatory materids on their website. Asto damages, plaintiff has
aso cited some evidence of damages. The Court therefore overrules defendants motion for summary
judgment on plaintiff’s clams for civil conspiracy based on defamation (Count VII and VIII).

IT ISTHEREFORE ORDERED that Defendants Moation For Summary Judgment (Doc. #188)

filed January 20, 2006 be and hereby is SUSTAINED in part and OVERRULED in part. The Court
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OVERRUL ES defendants mations asto Counts| 11 (commonlaw trademark infringement, dilutionand unfair
competition), IV (defamation), VII (avil conspiracy), VI (civil conspiracy), X1 (unfair business practices
under Cdifornialaw), X1l (false advertisng under Cdifornialaw), X1V (fadse advertisng under the Lanham
Act), XV (fase description under the Lanham Act) and XV (cybersquatting). These counts remain for tridl.
The Court GRANTS summary judgment in favor of defendants as to Counts | (tortious interference with
contract), Il (tortious interference with progpective business rdationship), VI (injurious fasehood), 1X (prima
facie tort) and XVII (antitrust violation).*

IT IS FURTHERED ORDERED tha Defendant Brighton's Motion For Summary Judgment

(Doc. #194) filed January 20, 2006 be and hereby is OVERRULED.
Dated this 17th day of April, 2006 at Kansas City, Kansas.
g Kathryn H. Vrdtil

Kathryn H. Vratil
United States Digtrict Judge

0 Paintiff abandoned Counts V (negligent defamation), X (wrongful appropriation) and Xl
(defamation under Cdifornialaw) in the pretrid order.
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