IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

SUNLIGHT SAUNAS, INC.,

Plaintiff,
CIVIL ACTION
V.
Case No. 04-2597
SUNDANCE SAUNA, INC., et al.,

Defendants.
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MEMORANDUM AND ORDER

Sunlight Saunas, Inc. brings suit againg Sundance Sauna, Inc. and Brighton Sauna, Inc., dleging
tortious interference with contract, tortious interference with prospective business relationships, trademark
infringement, fal seadvertising, fal sedescription, cybersquatting, injuryto businessreputation, unfair competition,
business defamation, civil conspiracy, antitrust activity and other tortious and deceptive trade practices arising
under the Lanham Act, 15 U.S.C. § 1051 et seq., the ShermanAct, 15U.S.C. § 1 et seq., and the state laws

of Cdiforniaand Kansas. This matter comes before the Court on Defendants Dispoditive Daubert Motion

To Exdude Plaintiff’s Expert (Doc. #185) filed on January 17, 2006 and Blantiff’'s Motion To Strike

Defendants Purported Statement of Facts (Doc. #197) filed on February 6, 2006. For reasons set forth

below, the Court finds that defendants motion should be sustained and that plaintiff’ smotionto strike should
be overruled.

Factual Background

Based onthe briefs and exhibitsfiled by the parties on the current motions and the mations for summary

judgment, the Court finds the following facts:




In January of 2000, Jason Jeffers started Sunlight Saunas, Inc. (“Sunlight”). In June of 2002, he
brought in asinvestorshis sister Connie and her fiancé Aaron Zack. Zack was plaintiff’ schief executive officer
(“CEQ"). Jeffers was chief marketing officer from June of 2002 to January 10, 2005. Connie, who later
became Mrs. Zack, has been director of sales since 2003.
Sunlight sdlls saunas and related products over the Internet and through trade shows, showrooms and
distributors throughout the United States and abroad. The sauna businessis seasona and highly competitive,
and plaintiff’s products compete with those of Sundance Sauna, Inc. (“ Sundance’), Brighton Sauna, Inc.
(“Brighton”) and Sauna by Airwal, among others.
InJuly of 2004, Jeffersdamed that Sauna by Airwall had spread “ dander and lies’ about plantiff, and
inAugust or September of 2004, Jeffers saw the Sauna by Airwal website. Oneimage on the website showed
one of plantiff's sauna heaters cut in hdf, and reveded that it had an duminum backplate. Another imege
showed that plaintiff’s saunas contained veneer.
Shortly after Jeffers saw these images, on October 7, 2004, Preston Hall posted a website which
included the following Satements.
Sunlight Saunas Lies
Lie#1: True Ceramic Hesaters
Sunlight Saunas clam that their saunas offer ceramic infrared heaters.

The Truth
Sunlight Saund s heaters are made from stedl rods and duminum casing with pink
paint. Aluminum can be incredibly toxic insde the body.

Lie#2: Veneer Free Congtruction

Sunlight Saunas would have you believe that each of their saunaswere 100% veneer
free.

The Truth

Veneer roof, Veneer “Fresh Air Vent” (doesn't this contradict their entire sales pitch
about veneer free?). Not so state-of-the-art antenna.

Lie#3: No Safety Warnings
Sunlight Saunas has no safety compliance.
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The Truth
Ever wonder why they aren’t UL, CSA, or ETL certified? Ask your home Insurance
company about productswith heaters operating at severa hundred degreesthat don’t
meet these standards. Infrared sauna Heaters [sic] operate between 300 and 600
degrees [F]ahrenhet. Can you imagine buying an oven that has not been certified to
the minimum standards the USA has established for safety? Now imagine putting
those oven heating elements inches from kiln dried wood without any safety
certification. Sounds crazy but Sunlight as usud takes the shortcut to profit.

Lie#4: Lifetime Warranty
Sunlight Saunas offers a lifetime Warranty[.]

The Truth
Sunlight Saunaswould have you believe they are the manufacturer, yet another lie. Do
these modds look familiar? Sunlight Saunas have changed manufacturersthreetimes
in four years. American Infrared Sauna has only been manufacturing since 2003.
How can they promise alifetime?

Lie#5
Sunlight Saunas presents alligt of “exclusve’ features. Claiming to be unique.

The Truth
Sunlight Saunas does't even manufacture their own saunas. Other company’s[<c]
offer the same products without the fraudulent claims.

Exhibit HAl #22 to Memorandum Of L aw InSupport Of Defendants Dispositive Daubert Motion To Exclude

Raintiff’s Expert (“Defendants Memorandum”) (Doc. #186). Hdl created this website in concert with Mait

Thomas, CEO of Sundance. The webdte origindly included links to webstes of plaintiff’s competitors.
Sundance directed Hal to remove such information, however, and on October 11, 2004, he did so. Hall
removed the entire website on November 5, 2004, so it was active for dightly more than one month.

A handful of customers mentioned Hall’ swebsiteto plantiff. Therecord containsno evidencewhether
those customers purchased saunas or from whom.

Except for November of 2004, plaintiff did not meet any of its monthly sales gods for the period
between October of 2004 and June of 2005. March is generdly the biggest sdes month of the year. By

March, however, Zack had cancelledthe credit card whichplaintiff used to pay for one of itsInternet accounts,




and as a result, plaintiff’s Internet service was interrupted for about one week in March.! Also in March,
plantiff ingaled a new data base and phone system. Zack attributed the lackluster performance in March to
lingering effects of Hall’ s website and defamation and interference by Sundance and Brighton.  According to
LisaZinnecker, plantiff’ ssales manager, the new data base and phone system contributed to March not being
agood month. Zinnecker testified that severd other factors also contributed to plaintiff not meeting its sales
godsfor April and May:

| just felt that there was a dhift in the market, where typicaly there might have been five true

competitive companies, youknow. | think wewere seeing alot of the smaller typesof chegper

saunas coming into play and people probably impulsvey buying those cheaper saunas. . . .

Thereisashift | think withanincrease of awvareness of infrared. There is aso an opportunity

for more businesses to take the opportunity.

L. Zinnecker Depo at 119:16 - 120:8, Exhibit 11 to Hantiff’ SResponse To Defendants “Dispositive’” Daubert

Moation To Exclude Plantiff’s Expert (Doc. #198) filed February 6, 2006.

OnJduly 12, 2005, Sunlight filed suit againgt Jeffers, dlegingthat he had neglectedtorespond to inquiries
from customers and vendors, falled to pass on inquiries to the company, faled to operate as director of
marketing, and falled to contribute to plantiff’s day-to-day operation, causng a loss of potential business
opportunities. Plantiff sought to restrain Jeffers from interfering with its customers, employees and business
relationships.

On December 16, 2004, plantiff filed this uit againgt Sauna by Airwall, Sundance and John Does 1-2.
OnMay 19, 2005, plaintiff added Brighton, Cobalt Multimedia, Inc. and Hall as defendants and removed John

Does 1-2 as defendants. On November 2, 2005, the Court dismissed dams againg and the counterclams

! The parties dispute how many marketing accounts were interrupted and for how long. The
Court congtrues these factsin the light most favorable to plaintiff.
4




by Saunaby Airwal. On March 15, 2006, the Court dismissed plantiff’s dams agang Cobdt Multimedia
and Hal. Accordingly, plaintiff’ s remaining daims are againg Sundance and Brighton.

The pretrial order sets forththe following daims tortious interference withcontract (Count I); tortious
interference with prospective business rdaionship (Count 11); trademark infringement, dilution and unfair
competition (Count I11); defamation (Count 1V); injurious falsehood (Count V1); civil conspiracy (Counts VI
and VII1); prima fade tort (Count 1X); unfair business practices under Cal. Bus. & Prof. Code § 17200
(Count X11); fdseadvertisng under Cdl. Bus. & Prof. Code 8 17500 (Count X111); faseadvertisnginviolation
of Section 43(a)(B) of the Lanham Act, 15 U.S.C. § 1125(a) (Count XIV); fase description in violation of
Section43(a)(A) of the LanhamAct, 15 U.S.C. §1125(a) (Count XV); cybersquatting (Count XV1); and anti-
trust activity in violation of the Sherman Act, 15 U.S.C. § 1 (Count XV11).

Paintiff seeks economic damages, damages for lost good will, injury to reputation and dilution of its
trade name or mark; statutory damages pursuant to the Anticybersquatting Act, 15 U.S.C. 88 1125(d) and
1117; atorneys fees; treble damages and costs; and punitive damages.

In June of 2005, defendants deposed Zack in this case. Zack testified that he had not calculated
damages, that lost sales were not his expertise, and that he did not know plaintiff’s market share, the number
ofinfrared sauna manufacturersinNorth America, or the relaive market shares of plaintiff and itscompetitors.?
No third party industry reporting of saunasdesisavailable. Low-cost Chinese sauna manufacturers started
to compete in the saunamarket in the first part of 2005. Leo Hernandez, an employee of Sauna by Airwall,
testified that new competitorsfromoverseaswere“ popping up al over the place” Hernandez Depo at 90:8-

20, Exhibit to Defendants Memorandum (Doc. #186).

2 This case gpparently concerns far infrared saunas, which the parties do not define.
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Since 2001-2002, plaintiff’s forecasted and actual sales have been asfollows:

Fiscd Year 2001-2002 2002-2003 2003-2004 2004-2005
Forecasted Sales 440 750 1170 4775
Actud Sdles 443 803 1906 3588
Per cent Error +1% +11% +63% - 25%
Per cent Sales -- 81% 137% 88%
Growth

See BExhibit 12 to Rantiff’'s Response In Opposition (Doc. #198). Jeffers testified that because plaintiff

doubled its sdles in 2002-03, it assumed that it would double its sales every year. According to Zack,
however, plaintiff used the following method to project annud sdesfor each year:

The annud sales projections are determined, in part, by reviewing . . . documents, including
but not limited to financid documents, previous years sades documents, and marketing
documents. * * * * The annud saes projections are dso based on information . . . induding
but not limited to . . . various market factors, competitors information, and other information
that may or may not affect Sunlight Saunas upcoming sales. The findized annua saes
projections are thereafter determined by . . . taking the number of sales people at Sunlight
Saunas, its digtributors (domestic and international), and multiplying each of them by an
appropriately arrived-at forecasted number of units sold per month. In the padt, a dight
adjusment has been applied to the monthly unit sales number inan effort to account for historic
seasondity in our salesfigures.

Declaration Of Aaron M. Zack, Exhibit 1 to Plaintiff’s Response In Opposition (Doc. #198). In making its

forecast for 2004-05, plaintiff anticipated increased competition during 2005. Id. at 1 35.

Zack tegtified that plaintiff’ sgross sdlesfor 2004 saunas ranged between $5 to $7 million, ascontrasted
with 2003, which he estimated to be in the range of $2.5 to $4 million. Despite this growth, he claimed that
Hall’ swebsite had “ definitdy impacted” plaintiff’ sbusiness, A. Zack Depo (6/29/05) at 101:21-24, Exhibit to

Defendants Memorandum (Doc. #186), and that plaintiff’s growth in sdesin 2004-2005 should have been

far superior to what it was.




On Augug 15, 2005, Charles E. Finch, plaintiff’s expert witness, submitted a report on damages.
Finchis a principd and practice leader for economic advisory services in the Kansas City office of Grant
Thornton, LLP, an internationd accounting and consulting firm. Finchisnot a certified public accountant, but
he hasan M.B.A. in Finance and aMagters in Economics. Since 1992, Finch has primarily provided expert
testimony and economic consulting and served as adjunct ingructor of economics, finance and quantitative
andysisinthe M.B.A. program at Avila University. He has provided expert tesimony in at least 22 cases?®

Finch’ sreport purportsto caculatelost profitswhich plaintiff sustained onaccount of defendants’ “fdse
or mideading dams and representations reaing to the qudity, safety, and characteristics of Sunlight and its

saunas” Exhibit A to Defendants Memorandum (Doc. #186). In preparing his report, Finch assumed that

(2) the dlegations of plantiff’'s second amended complaint are true; (2) plaintiff’s sdes projections from
October of 2004 through June of 2005 are vdid; (3) from October of 2004 through June of 2005, plaintiff
would have sold more saunasthanit projected becauseinthe past, actual sales had exceeded projections;* and
(4) any falureto meet projections resulted fromdefendants’ conduct. Based on these assumptions, Finch used
projected sdesfor October of 2004 through June of 2005 asa*“base ling’ against whichhe compared actual

sales to quantify damages. To cdculate damages, Finch first excluded dl data for November of 2004, the

3 Finch aso has provided continuing lega education seminars to atorneys on environmental
issues, understanding financid statements, vauing businessand lossclaims, gaidicsin litigation, and the cogts
and benefits of arbitration.

4 Finch’ sreport adopted management’ sindicationthat “ prior to the damage period, Sunlight had,
ganceitsinception in July 2002, consstently gpproximated or exceeded its monthly projected unit sdes’ and
that “no industry or economic events or trends . . . would have led to the magnitude of dedine in unit sales
experienced.” Exhibit A to Defendants Memorandum (Doc. #186).
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single month in which plaintiff’s monthly saes exceeded its sdes forecast.> He then caculated lost unit sdes
per month, asfollows:
Lost unit sales per monthfor the period October 2004 through June 2005 were ca culated by
subtracting the actud unit sales, adjusted for cancellations, from the forecasted unit sles for
that month.

Exhibit A to Defendants Memorandum (Doc. #186). After caculating lost sdesfor October and December

of 2004, and January through June of 2005, Finchdetermined logt profitsbased on*the logt revenue resulting
from the sde of the various modds of sauna products and the actud cost to Sunlight to purchase the various
modes of the sauna products.” 1d. Taking into account the costswhich plaintiff would haveincurred in making
the logt sdles, Finch concluded that plaintiff had suffered lost profits of $226,986 for 2004, and $1,060,228
for 2005 through June 30, 2005, for aggregate lost profits of $1,287,214.%

Defendants hired Dr. Christopher C. Pflaum, an economist, to examine Finch’s expert report. In
Pflaum’s opinion, a knowledgeable economist would not view plaintiff’s forecasts as an accurate basis for

determining logt sales. Pflaum noted that Finch did not account for (1) changing market conditions, which

> Finch explained this decision as follows:

The month of November 2004 has been excluded from the damage cdculation as the actud
number of units sold was in excess of the forecasted number of unitsto be sold in that month.
Management indicated that in November 2004, anew internationd distributor placed aninitid
order for 100 Solo saunasand 450 solo pads. Absent those orders, the month of November
2004 would have fdlen below its forecasted number of units.

Exhibit A to Defendants Memorandum (Doc. #186).

6 Finch later reduced this figure by approximately $300,000 because he had mistakenly
multiplied a variable for cost of sdles againgt gross profit instead of gross sdles. He then projected plaintiff’'s
logt profitsto be $942,000. Finch'sca culationsdo not addressthe Lanham Act and Sherman Act claims, and
Finch does not consder himself an antitrust expert.
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included amgjor increase in saunas imported from Asia after December 27, 2004;7 (2) plaintiff’s operationd
problems, including Jeffers departure from Sunlight on January 10, 2005, interruption of Internet leads, and
changes in the telephone and data base sysems during March of 2005; or (3) disparagement by Sauna by
Airwal.

OnJenuary, 17,2005, defendantsfiled Defendants Dispositive Daubert MotionTo ExdudePantiff’s

Expert (Doc. #185). See Daubert v. Merdl Dow Phams, Inc., 509 U.S. 579 (1993). On

February 6, 2006, plaintiff filed amotionto Strike certain satements of factsin defendants motion. See Doc.
#197. The Court first addresses plaintiff’s motion to strike.
Analysis
Motion To Strike
Pursuant to Rule 12(f), Fed. R. Civ. P., and the L ocal Rules for the Didrict of Kansas, plaintiff moves

to strike 26 fact statements from the brief in support of defendants Daubert motion.  See Memorandum Of

Law InSupport Of Defendants Dispositive Daubert Motion To Exclude Plaintiff’s Expert (Doc. #186) filed

January 17, 2006. Plaintiff contends that the facts are not supported by defendants record citations.
Defendants argue that the Rule 12(f) motion isingppropriate and without merit.

Rule 12(f), Fed. R. Civ. P. provides asfollows:

Upon motion made by a party before responding to a pleading or, if no responsive pleading

is permitted by these Rules, upon motion made by a party within 20 days after the service of

the pleading uponthe party or uponthe Court’ sown initictive at any time, the Court may order
gricken from any pleading any insufficient defense or any redundant, immeaterid, impertinent,

! On December 27,2004, Lakoda, Inc. apparently requested a tariff clarification for four types
of infrared saunasimported from China—the firs suchrequest. OnMarch 9, 2005, U.S. Customsand Border
Protectionapparently dassified suchsaunasas “ prefabricated buildings of wood,” precipitatingamaor increase
in the importation of far infrared saunas.
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or scandalous matter.
A court will usudly deny amotion to strike unless the alegations have no possible relation to the controversy

and may cause prejudice to one of the parties. Nwakpudav. Falley’s, Inc., 14 F. Supp.2d 1213, 1215 (D.

Kan. 1998). A Rule 12(f) motion is not the appropriate method to challenge the factua support for an
dlegdion. 1d.

Rule 12(f) authorizes the Court to strike materid from pleadings. A brief in support of a Daubert
motionisnot apleading. SeeFed. R. Civ. P. 7(a) (pleadings indude complaint, answer, reply to counterclaim,

answer to counterclam, third-party complaint and third-party answer); Truiillov. Bd. of Educ. of Albuguerque

Pub. Schs.,, 230 F.R.D. 657, 660 (D.N.M. 2005) (complaint, answer and reply congtitute pleadings, motions
and other papers not pleadings). The Court overrules plaintiff’s motion to strike for substantialy the reasons

st forth in Defendants Response In Opposition To Hantiff’s Motion To Strike Defendants  Purported

Statements Of Fact (Doc. #216) filed March 10, 2006. Obvioudy, the Court will not consider factswhich are

unsupported by the record.
. Defendants Daubert Motion

Defendants argue that Finch is not qualified to render an expert opinion and that he has relied on
unvdidated, unsupported and unrdiable projections, and seek to exclude histestimony under Federd Rules
of Evidence 403 and 702 and Daubert, 509 U.S. at 579. Under Fed. R. Evid. 702, thetria court must act
asagatekeeper and determine at the outset, pursuant to Fed. R. Evid. 104(a), “whether the expert is proposing
to tedify to (1) stentific knowledge that (2) will assst the trier of fact to understand or determine a fact in
issue” Daubert, 509 U.S. at 592. Thisentailsapreiminary assessment whether the reasoning or methodology

underlying the testimony is scientificaly vaid and whether that reasoning or methodology properly can be
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goplied to thefactsinissue. 1d. Fed. R. Evid. 702 provides as follows:
If scientific, technicd, or other specidized knowledge will assist the trier of fact to understand
the evidence or to determine a fact in issue, a witness qudified as an expert by knowledge,
skill, experience, training, or education, may testify thereto in the form of an opinion or
otherwise.

The decisonwhether to admit or exclude expert testimony is committed to the sound discretion of the digtrict

court. Latshaw v. Mt. Carmel Hosp., 53 F. Supp.2d 1133, 1136 (D. Kan. 1999).

“[W]henthe proffered expert reliesonsome principle or methodology,” the tria court should consider
a nonexhaudive lig of nondispostive factors in determining whether the reasoning or methodology is
scientificaly vaid or rdigble: “(1) Can it and has it been tested?; (2) Hasit been subjected to peer review and
publication?; (3) Does it have aknown or potentid rate of error?, and (4) Hasit attained genera acceptance

inthe rlevant scientific community?” Comptonv. Subaruof Am., Inc., 82 F.3d 1513, 1518 (10th Cir. 1996).

Since Daubert, the courts have continued to apply a traditiona Rule 702 anadlys's except in cases involving
unique, untested or controversial methodologiesor techniques. 1d. at 1519. Applicationof the four factors set
out in Daubert “is unwarranted in cases where expert testimony is based solely onexperienceor training.” 1d.
at 1518.

As part of the pretrid evauation, the trid court aso must determine whether the expert opinion is
“based on facts that enable the expert to express a reasonably accurate conclusion as opposed to conjecture

or speculation.” Kieffer v. Weston Land, Inc., 90 F.3d 1496, 1499 (10th Cir. 1996) (quoting Jonesv. Otis

Elevator Co., 861 F.2d 655, 662 (11th Cir. 1988)). The touchstone of admissibility is hepfulnesstothetrier

of fact. Werth v. Makita Elec. Works, Ltd., 950 F.2d 643, 648 (10th Cir. 1991).

Defendantsfirgt argue that Finchis not qudified to render anopinion. Specificdly, defendants contend

that he did not consider any market data or assess relevant economic factors related to the sauna market.
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Pantiff responds that defendants have not chalenged Finch's credentials, and that they instead focus on the
reiability of his opinion. The Court agrees and considers defendants argumentsin the later context — not as
achalengeto his credentids.

Defendants argue that Finch’ smethodology is flawed because (1) despite the historica inaccuracy of
plantiff’ ssalesprojections, Finchbased hisconclus ons onthe assumptionthat plantiff had accurately projected
its sdesfor October of 2004 through June of 2005; (2) Zack could not account for how plaintiff reached its
salesprojections; (3) Finchdid not take into account sgnificant factors, asdefromdefendants conduct, which
could have explained the declinein the growth of plaintiff’s sdes; (4) Finch accepted Zack’ s conclusion that
industry and economic events and trends could not explain the dedline in plaintiff’s growth from October of
2004 through June of 2005, when in fact the competition increased and plaintiff experienced internd turmoail
during that time; and (5) Finch did not consder the wrongful conduct of Sauna by Airwall.

Defendants criticiams of Finch's methodology are well taken. Finch's entire damage cdculation is
based on his underlying assumptions regarding plaintiff’ s forecast of sales. Finch did not independently anayze
the projections, and plaintiff providesno coherent explanationhow it arrived at the projections. Plantiff’ svague
gatementsthat it took into account “various andyses’ and “numerous and various documents’ are conclusory,
evadve and anything but expert. Nothing in the record suggests that a reasonable economist would employ
such a methodology to forecast sales, or assume that such a methodology, when conducted by others, is
accurate. The record contains no data on market share, no market research and no evidence that absent
wrongful conduct by defendants, plaintiff’s sdes would have increased from 1,906 to 4,775 between July of
2004 and June of 2005. On thisrecord, plaintiff’s projections are more deight of hand than consigtent with

generdly accepted economic methodology. No reasonable jury would accept them as vaid predictors of
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actua sdlesand Finch’ sopinions, whichassume that the projections are vdid, would not asss the trier of fact.

See, eq., MJEnters., Inc. v. ViaVeneto Italian Ice, Inc., No. Civ.A. 970CV-0652, 1998 WL 175888, at

*7 (E.D. Pa Apr. 15, 1998) (expert had no independent verification of reasonableness of sales projections).

Although the record contains undisputed evidence regarding increased competition from Chinese
manufacturers, starting in January of 2005, it is devoid of evidence that areasonable economist would assume
that such increased competition did not impact plaintiff’s sales during the relevant period. See Schiller &

Schmidt, Inc. v. Nordisco Corp., 969 F.2d 410, 415-16 (7th Cir. 1992) (expert should separate from

damages for defendant’ s alleged misconduct those damageswhichresult from entry of powerful competitor).
Also, Finch does not consider whether (or how) Jeffers absence affected sdles, or the loss of Internet leads
during March (the historicaly busiest month of the year). Finch offers no explanation why, under generaly
accepted economic methodology, he would assume that theseissuesdid not affect sdles. In addition, he does
not consder whether conduct of Sauna by Airwal impacted plaintiff’s sdes or accounted for a percentage of
lost sdles. Because Finch attributes dl lost profitsto defendants without considering increased competition in
the market, other market conditions or alleged wrongdoing of other competitors, Finch’ stestimony would not

assg the jury in determining the fact or the amount of damages. See Firgt Savings Bank, F.SB v. U.S.

Bancorp, 117 F. Supp.2d 1078, 1085 (D. Kan. 2000) (improper attributionof dl losses to defendants illegd

acts, despite presence of other factors, infects basic methodology); Inre Aluminum Phosphide Antitrust Litig.,
893F. Supp. 1497,1507 (D. Kan. 1995) (prudent economist must account for differencesand would perform
minimum regression analyss when comparing price before rdevant period to prices during damage period);

see also Bazemore v. Friday, 478 U.S. 385, 400 n.10 (1986) (while failure to include variables normally will

affect probativeness of analys's, some regressons may be so incomplete as to be irrd evant).
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Findly, Finch offers no accepted economic methodology which can judify his decison to exclude dl
datafor November of 2004, the one month in which actud sales exceeded plaintiff’s projections and the one
monthwhichmost closdly followsthe posting of Hall’ sdefamatorywebsite. By way of facid explanation, Finch
statesthat anew internationa distributor placed alargeinitid order. Nothing inthe record, however, suggests
that in cdculaing lost profits, standard economic methodology excludes initid large orders from new
internationd distributors. Inaddition, nothingin plaintiff’ sforecast methodol ogy suggeststhat it disregardsinitia
sdes to new digributors. On this record, Finch's methodology is smply a house of cards. It may be
mathematicaly accurate, but he has not shown that it is sound or reliable, or generally accepted in the field of
economics. Finch’ sdamage cdculaionsarelegdly unreliable and thereforeinadmissble under Rule 702. Any
probative vaue of his opinionon damagesis subgstantidly outweighed by the danger of mideading the jury and
unfair prgjudice resulting from his unsupported assumptions and failure to consider other circumstances. See
Fed. R. Civ. P. 403.

Defendantscongtrue their motionto exclude expert testimony as dispositive. Plaintiff disagrees arguing
that it seeksrdief other thanthe damages cad culated by Finch. The Court will address these mattersinitsruling
on defendants motion for summary judgment.

ITISTHEREFOREORDERED that Rantiff’ sMotion To Strike Defendants Purported Statement

of Facts (Doc. #197) filed February 6, 2006 be and hereby isOVERRULED.

IT IS FURTHERED ORDERED that Defendants Digpodtive Daubert Motion To Exclude

Plaintiff’s Expert (Doc. #185) filed January 17, 2006 be and hereby is SUSTAINED.

Dated this 5th day of April, 2006 at Kansas City, Kansas.

g Kathryn H. Vrdtil
Kathryn H. Vratil
United States Digtrict Judge
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