IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

SUNLIGHT SAUNAS, INC.,

Plaintiff,
CIVIL ACTION
V.
Case No. 04-2597
SUNDANCE SAUNA, INC., et al.,

Defendants.
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MEMORANDUM AND ORDER

Sunlight Saunas, Inc. (“Sunlight”) brings suit againg Sundance Sauna, Inc. (“Sundance”’), Brighton
Sauna, Inc., Cobat Multimedia, Inc. (“ Cobat”) and Preston Hall, dleging tortious interference with contract,
tortious interference with prospective business relaionship, common law trademark infringement, fase
advertisng, fase description, cybersquetting, injury to business reputation, unfair competition, business
defamation, civil conspiracy, antitrust activity and other tortious or deceptive trade practices arising under the
Lanham Act, 15 U.S.C. 88 1051 et seq., the Sherman Act, 15 U.S.C. 88 1 et seq., and the state laws of

Cdiforniaand Kansas. This matter comes before the Court on Cobat Multimedialnc.’sAnd Preston Hall's

Moation To Dismiss Third Amended Complaint (Doc. #169) filed December 14, 2005. In this motion,

defendants Cobat and Hall challenge the exercise of persond jurisdiction. For reasons set forth below, the
Court finds that defendants motion should be sustained.

Legal Standards

The standard which governs amoation to dismissfor lack of personal jurisdictionunder Rule 12(b)(2),

Fed. R. Civ. P., is wdl edablished. Plaintiff bears the burden of establishing persond jurisdiction over




defendants. Beforetrid, however, whenamotionto dismissfor lack of jurisdiction is decided on the basis of
affidavits and other written materids, plantiff need only make a prima facie showing. The dlegationsin the
complaint must be taken as true to the extent they are uncontroverted by defendants' affidavits. If the parties
present conflicting affidavits, dl factud disputes are resolved in plaintiff’s favor, and plaintiff’s prima facie

showing is suffident notwithstanding the contrary presentation by the moving party. Behagen v. Amateur

Basketball Ass n, 744 F.2d 731, 733 (10th Cir. 1984), cert. denied, 471 U.S. 1010 (1985); see also Williams

v. BowmanLivestock Equip. Co.,927F.2d 1128, 1130-31 (10th Cir. 1991); Rambov. Am. S. Ins. Co., 839

F.2d 1415, 1417 (10th Cir. 1988).

Factual Background

Haintiff’ s third amended complaint aleges the following facts:

Sunlight isaMissouri corporation with its principa place of businessinLenexa, Kansas. Sunlight sdlis
persona saunas in the Kansas-Missouri area and throughout the United States.  Sunlight has conducted
business under the trade name “ Sunlight Saunas’ and its“SUNLIGHT SAUNAS’ trademark.

Sundance is a Cdifornia corporation with its principa place of business in San Diego, Cdlifornia
BrightonisaNevada corporationwithits principa place of busnessin Reno, Nevada. CobdtisaWashington
corporation with its principd place of business in Bdlingham, Washington. Hall, an individual, resides in
Bellingham, Washington.

Sundance collaborated and conspired with Brighton, Cobdt and Hal to register and authorize the
registering of an Internet website at “www.sunlightsaunas-exposed.com” (* Exposed website’) with adomain
name of “sunlightsaunas-exposed.com.” At the request of Sundance, defendantsregistered this domain name

with Domains by Proxy, Inc. without knowledge or consent of Sunlight. Sunlight maintainsits offica Internet




webgte at “www.sunlightsaunas.com” and uses the domain name “ sunlightsaunas.com.”

Sundance and Brighton conspired to unfarly compete againgt Sunlight by pressuring suppliers and
customers not to deal with Sunlight. Sundance and Brighton shared sendtive competitive information to
diminate Sunlight from competition in the persond saunamarket. The Exposed website makes the following
fdseor mideading statements: (1) Sunlight uses heaters whichexpose the sauna user to harmful and toxic leves
of duminum; (2) Sunlight does not use ceramic heaters; (3) Sunlight does not comply with required industry
or safety standards and its products are unsafe; (4) Sunlight advertises that it manufactures its saunas, and
(5) Sunlight lies and makes fase dams to customers regarding the quality and characteristics of its products.
Defendants provided alink to the Exposed website to customers and potentia customers of Sunlight and its
competitors and disseminated information which disparaged plaintiff.

Hall dleges by affidavit the following facts

Hall is the presdent and sole shareholder of Cobat. Through Cobalt, Hall provides professional
Internet services, including website design, consulting, website hosting and database development. Hall does
not have clients or customersin Kansas, has not transacted businessin Kansas, and does not manufacture, sl
or digribute sauna products. Sundance hired Cobalt as an independent contractor to develop, host and
mantain its webgte, “ http://www.sundance-sauna.com.” GoDaddy.com hosted the Exposed website. The
Exposed webste dlowed users to send e-mall to an Internet addressto which Cobalt, Hal and Sundance had
access, “aunlightsaunas@yahoo.com.” Hall and Cobdt did not respond to or acknowledge any e-mail,
however.

Cobalt does not do busnessinthe state of Kansas, and it has no designated agent, employee or saes

agent in Kansas. Cobalt does not direct advertising or marketing towards the State of Kansas.
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Procedur al Background

On May 19, 2005, plantiff added Cobdt and Hdl to this action. Second Amended Complaint

(Doc. #38). On Jduly 14, 2005, Hal attended mediation with plaintiff. Second Affidavit Of Preston Hall,

Exhibit 1 to Defendants Cobat Multimedialnc.’s And PrestonHal’ sReply To Plaintiff’ s Brief In Oppodtion

To Defendants Cobat Multimedia Inc’s And Preston Hall’'s Mation To Dismiss (Doc. #196) filed

January 20, 2006, 11 3-4. On August 10, 2005, Cobalt and Hall filed amotion to dismiss, asserting lack of
personad jurisdiction. Attorney Ledie L. Lawson entered an appearance on defendants behalf to argue a

motion to dismiss for lack of jurisdiction. Limited Entry of Appearance (Doc. #64). On August 11, 2005,

defendants served initid disclosures pursuant to Rule 26, Fed. R. Civ. P. Doc. #69.
On December 12, 2005, the Court hdd a pretrid conference which defendants attended. On
December 21, 2005, Cobdt and Hal joined other defendants in a motion to strike damage clams sated ina

proposed pretrid order. Defendants Joint Mation (Doc. #172). OnJanuary 19, 2006, the Court entered its

pretrid order. Doc. #187. Cobdt and Hall have not filed an answer to plaintiff’s complaint.
Analysis
The Court has discretion to consder amotion to dismiss for lack of persond jurisdiction under Rule
12(b)(2), Fed. R. Civ. P., based on affidavits and other written materid. See Behagen, 744 F.2d at 733. If
the Court s0 chooses, plaintiff must make only a prima facie showing of jurisdiction to avoid dismissal. See

Wenzv. Memery Crystal, 55 F.3d 1503, 1505 (10th Cir. 1995). Of course plaintiff eventualy must establish

jurisdiction by a preponderance of the evidence, either a a pretrid evidentiary hearing or at trid. Until such
ahearingisheld, a prima fadie showing suffices, notwithstanding any contrary presentation by the moving party.

See Kuenzle v. HTM Sport-Und Freizeitgerate AG, 102 F.3d 453, 456 (10th Cir. 1996). If defendants
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chdlenge the jurisdictiond dlegations, plaintiff must support the jurisdictiona alegations of the complaint by

competent proof of the supporting facts. Pytlik v. Prof’l Res., Ltd., 887 F.2d 1371, 1376 (10th Cir. 1989).

All factud disputes, however, are resolved in plantiff’ sfavor. Seeid. Further, thedlegationsinthe complaint

must be taken astrue to the extent that they are uncontroverted by defendants’ affidavits. Intercon, Inc. v. Bel

Altl. Internet Solutions, Inc., 205 F.3d 1244, 1247 (10thCir. 2000) (only well-pled facts, as digtinguished from

conclusory dlegations, accepted astrue).

The Court applies a two-part tet to andyze Rule 12(b)(2) moations to dismiss for lack of persond
jurisdictionover anonresdent defendant. First, defendants' conduct must fal within aprovison of the Kansas
long-arm statute, K.S.AA. 8 60-308. Kansas courts construe the long-arm statute liberaly to assert persona
jurisdictionover nonresident defendantsto the full extent permitted by the limitations of due process. Vdt Ddta

Res. Inc. v. Devine, 241 Kan. 775, 777, 740 P.2d 1089, 1092 (1987). Second, defendants must have

auffident minimum contacts with Kansas to satisfy the congtitutional guarantee of due process. See Equifax

Servs., Inc. v. Hitz, 905 F.2d 1355, 1357 (10th Cir. 1990); see dso World-Wide Volkswagen Corp. V.

Woodson, 444 U.S. 286, 291 (1980) (court may exercise persond jurisdiction over nonresdent defendant
only s0 long as“minimum contacts’ exist between defendant and forum state).
l. Waiver

Fantiff first argues that defendants waived personal jurisdiction when they entered an appearance

through counsd by filing motions and other documents! Plaintiff specificaly argues that defendants engaged

! Haintiff specificdly refersto the fallowingfilings Cobat Multimedialnc.’ sAnd PrestonHdl’s
Motion To Dismiss Second Amended Complaint (Doc. #61), Memorandum Of Law In Support Of
Defendants Cobdt Multimedialnc. And Preston Hall Mation To Dismiss (Doc. #62), Affidavit Of Preston
Hall In Support Of Defendants Cobat Multimedia Inc. And Preston Hal Motion To Dismiss (Doc. #63),

(continued...)
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in litigaion by filing Rule 26 initid disclosures, participating in mediation, atending depostions (through
counsdl), participating in the parties pretrid conference and joining in a motion to strike certain clams.
Defendants respond that the only motionsfiled thus far involve the motion to dismiss, which does not waive
persond jurisdiction. Defendants further argue that attendance at depodtions while awaiting afull briefing of
the motion to dismiss does not waive their right to object to jurisdiction.

Under Rue 12, Fed. R. Civ. P., aparty may waive the defense of lack of persond jurisdiction through

its course of conduct during litigation. See Peterson v. Highland Music, Inc., 140 F.3d 1313, 1318 (9th Cir.

1998); Continental Bank, N.A. v. Meyer, 10 F.3d 1293, 1296-97 (7th Cir. 1993); Ydddl v. Tutt, 913 F.2d
533, 538-39 (8th Cir. 1990) (persona jurisdiction waived when parties engaged in discovery, filed motions
and participated in five-day trid). A party’s continued participation in litigation may result in a finding that

objections to personal jurisdictionhave beenwaived or forfeited. See Hamiltonv. Atlas Turner, Inc., 197 F.3d

58, 62 (2d Cir. 1999).

Pantiff relieson Continental Bank, 10 F.3d at 1293, for support of its position. 1nContinenta Bank,

the Second Circuit commented that “ defendants fully participated inlitigationof the meritsfor over two-and-a
hdf yearswithout actively contesting persond jurisdiction.” 1d. at 1297. It also noted that defendant engaged
in “lengthy discovery, filed various motions and opposed a number of motionsfiled by the bank.” 1d.

Inan unpublished opinion, the Tenth Circuit found that a defendant submitted to jurisdictionwhenit did

not request arulingonitspersonal jurisdictiondefense. See Hunger U.S. Specid Hydraulics Cylinders Corp.

1(....continued)
Exhibits In Support of Motion To Dismiss (Doc. #65), Mation For Extenson Of Time To Fle Motion To
Digmiss(Doc. #66), Index Of Exhibits For Defendants Cobalt Multimedia Inc. And PrestonHal MotionTo
DismissFor Lack Of Jurisdiction(Doc. #67) and Supplemental M otion For ExtensonOf TimeTo Hle Motion
To Digmiss (Doc. #68), dl filed August 10, 2005.

6




v. Hardie-TynesMfg. Co., 203 F.3d 835, 2000 WL 147392, a * 3 (10th Cir. 2000). InHunger, defendant’s
answer had objected to persond jurisdiction but the parties theresfter engaged in settlement negotiations and
entered into a gipulation to dismiss dl clams except cross-clams between two defendants. More than three
years passed before Hunger filed amotion to dismiss for lack of personal jurisdiction. The Tenth Circuit held
that because Hunger had actively participated in the litigation, it had submitted to the court’sjurisdiction. |d.

The Court eadly disinguishes the current case from both Continental Bank and Hunger. Here,

defendants filed their first motion to digmiss less than two months after plaintiff joined them as parties. Prior
to filing the motion, defendants limited their participation in litigation to attending mediation. While awaiting a
full briefing and a court ruling on the motionto dismiss, defendants served initid disclosures, attended apretria

conference and joined in amotion to drike. Unlike defendantsin Continental Bank and Hunger, defendants

here did not pass up opportunitiesto raisethe defense. See, e.qg., Hamilton, 197 F.3d at 61-62 (jurisdictiona

chdlenge forfeited when party waited four yearsto file motionto dismissbut could have rai sed defense at four
Sseparate times during litigation). Defendants have not actively participated in litigation to such an extent that

they have waived ther right to chalenge persond jurisdiction. See Brokerwood Int’'l (U.S), Inc. v. Cuisine

Crotone, Inc., 104 F.App’x 376 (5th Cir. 2004) (party did not wave objection to persona jurisdiction by

providing initid disclosures, filingmotionto strike jury demand and some discovery, but not filing counterclams
or seeking adjudication on merits; seven months passed between answer and motion to dismiss).
. The Kansas Long-Arm Statute

Pantiff asserts that persond jurisdiction is proper under K.S.A. 8 60-308(b)(1), (2), (5) and (7).
Defendants argue that this Court has no authority to exercise persond jurisdiction under the Kansas long-arm

satute, K.S.AA. 8 60-308(b). That statute providesin part asfollows:




Any person, whether or not acitizenor resdent of this state, who inperson or throughan agent
or indrumentditydoes any of the acts hereinafter enumerated, thereby submitsthe personand,
if an individua, the individud’ s persond representative, to the jurisdiction of the courtsof this
date asto any cause of action arisng from the doing of any of these acts.

(1) Transaction of any business within this sate;

(2) commission of atortious act within this sate; . . .

(5) entering into an express or implied contract, by mal or otherwise, with aresdent of this
date to be performed in whole or in part by ether party in this sate;

(7) causing to persons or property within this state any injury arising out of an act or omisson
outsde of this gate by the defendant if, at the time of the injury either (A) the defendant was
engaged in olicitationor service activitieswithinthis state; or (B) products, materids or things
processed, serviced or manufactured by the defendant anywhere were used or consumed
within this state in the ordinary course of trade or usq{.]

The parties agree that the Court’ s andysis of jurisdictionunder the Kansas|ong-arm statute collapses

into an andyss of due process, OMI Holdings, Inc. v. Roya Ins. Co. of Can., 149 F.3d 1086, 1090 (10th

Cir. 1998) (Kansas long-arm statute alows jurisdiction to full extent permitted by due process), and they
present their arguments within this context.
I11.  Due Process

The Court must determine whether exercise of jurisdiction satisfies congtitutiond due process

requirements. See Int’| Shoe Co. v. Washington, 326 U.S. 310, 316 (1945). Due processrequires” minimum

contects’ between the nonresident defendant and the forum state. 1d. This standard may be satisfied in one
of two ways. Firgt, specific jurisdiction exists over a matter in the forum State if defendant “ purposdly avails
itsdlf of the privilege of conducting activities within the forum state, thus invoking the benefits and protections

of itslaws.” Trierweller v. Croxton & Trench Holding Corp., 90 F.3d 1523, 1534 (10th Cir. 1996) (quoting

Hanson v. Denckla, 357 U.S. 235, 253 (1958)). Second, generd jurisdiction exigts if “defendant’ s contacts

with the forum gtate are S0 * continuous and systematic’ that the State may exercise persond jurisdiction over
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the defendant, even if the auit is unrdated to the defendant’ s contacts with the sate” Trierweller, 90 F.3d at

1533 (quoting Helicopteros Nacionalesde Colombia, SA. v. Hal, 466 U.S. 408, 415-16 & n.9 (1984)). In

ether case, defendant must reasonably be able to anticipate being hded into court in the forum sate. Burger

King Corp. v. Rudzewicz, 471 U.S. 462, 475 (1985). Also, jurisdiction in the particular case must be
reasonable so as not to offend traditiona nations of far play and subgtantia justice. See World-Wide
Volkswagen, 444 U.S. at 292.

A. General Jurisdiction

Fantiff arguestha Cobdt has engaged in continuous and systemétic contacts withKansasthroughits
website at www.coba tmultimedia.com. Paintiff contendsthat Cobalt hastransacted businessand entered into
agreements with Kansas residents through an interactive website since at least 1998. Plaintiff argues that the
Cobdt webgte invites users to submit a request for project review, solicits employees from Kansas and
provides telephone numbers, price lists and an order link. Defendants argue that Cobalt does not have any
clients or customers in Kansas, and that neither Cobat or Hal have conducted business within the State of
Kansas.

In Zippo Mfg. Co. v. Zippo Dot Com, Inc., 952 F. Supp. 1119, 1123-24 (W.D. Pa. 1997), adidtrict

court set forth adiding-scade framework for analyzing whether jurisdiction is proper based on a defendant’s

website. In SomaMed. Int'l v. Standard Chartered Bank, 196 F.3d 1292, 1296-97 (10th Cir. 1999), the

Tenth Circuit applied the Zippo framework to andyze generd personal jurisdiction. Specificdly, it hdd as
folows

Firgt, personal jurisdiction is established when “a defendant clearly does business over the
Internet,” such as entering into contractswhichrequirethe “knowing and repeated transmisson
of compuiter filesover the Internet.” Second, exercising persona jurisdiction isnot gppropriate
when the Internet use involves “[a] passve Web ste that does little more than make
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information available to those who are interested in it.” Under these circumstances, “a
defendant has Smply posted information on aninternet Web ste which is bleto users
inforeign jurisdictions” Third, amiddle category encompasses “interactive Web sites where
auser can exchange information with the host computer.”

Id. at 1296 (quoting Zippo Mfg. Co., 952 F. Supp. a 1123-24). For websites which fall in the middle

category, jurisdiction depends on “the leve of interactivity and commercia nature of the exchange of
information that occurs on the [website].” Zippo, 952 F. Supp. 1124.
Here, Cobalt’ s website is undoubtedly interactive, and it conducts businessover the Internet. Plaintiff

looks to Ticket Solutions, Inc. v. Banks, No. CIV.A.01-2522-CM, 2002 WL 989462, at *3 (D. Kan.

May 6, 2002), to support its dam that persona jurisdiction is proper where a defendant conducts business

over the Internet. In Ticket Solutions, the Court noted that defendant offered ticketing serviceswhich “could

be and were accessed by Kansas residents,” id., and that more importantly, defendant contacted plaintiff by
e-mail and offered to sall adomain name.

Many courts have recognized that “to hold that the mere existence of an internet website establishes
genera jurisdiction would render any individua or entity that created such a website subject to persona
jurisdiction in every state. Such a rule ‘would eviscerate the persond jurisdiction requirement asit currently

exists’” Dagessev. Plant Hotel N.V., 113 F. Supp.2d 211, 221 (D. N.H. 2000). Aninteractivewebstewill

subject adefendant to genera persond jurisdiction if defendant has “actudly and deliberately used itswebsite
to conduct commercid transactions on a sustained basis with a substantial number of residents of the forum.”

Smith v. Basn Park Hotdl, Inc., 178 F. Supp.2d 1225, 1235 (N.D. Okla. 2001) (ating Dagesse, 113 F.

Supp.2d at 222-23).
Paintiff arguesthat it strains credulity for Cobdt to contend that it has not had a single Internet-based

communication with a Kansas resdent. Yet plaintiff has not shown a single, actud, deliberate contact with
10




Kansas, much less met the more sringent requirement of sysematic and continuous contacts. Plantiff has
offered no evidence that any Kansas resdent has (1) has accessed the website; (2) contacted Cobdlt or Hall
through the website; (3) sought or purchased services from Cobalt or Hal; or (4) applied for employment
through the website. Hall has denied ever communicating with any Kansas resdent through or as aresult of
the website. Plaintiff has not established a prima facie case of general persond jurisdiction.? See 2000 Int'l

Ltd. v. Chambers, No. 99-2123-JTM, 2000 WL 1801835, at *5 (D. Kan. Nov. 6, 2000).

B. Specific Jurisdiction

Kansas may assert specific jurisdictionover out-of -state defendantsif they have “ purposefully directed
... ativities a resdents of the forum and the litigation results from dleged injuries that arise out of or relate
tothose activities” Burger King, 471 U.S. a 472. The Tenth Circuit applies athree-part test to determine
specific jurisdiction:

(2) the nonresdent defendant must do some act or consummate some transaction with the

forum or perform some act by whichhe purposely avails himsdf of the privilege of conducting

activities in the forum, thereby invoking the benefits and protections of its laws, (2) the clam

must be one which arises out of or results from the defendant’s forum-related activities, and

(3) the exercise of jurisdiction must be reasonable.

Packerware Corp. v. B & R Pladtics, Inc., 15 F. Supp.2d 1074, 1078 (D. Kan. 1998); Dazey Corp. V.

Wolfman, 948 F. Supp. 969, 974 (D. Kan. 1996).

The Court first andyzes whether defendants “purposefully directed” activities toward Kansas and

2 Inits response, plantiff asksthat the Court alow it to conduct jurisdictiond discovery. The

proper format for such request is through a motion under D. Kan. Rule 7.1. See World Wide Assoc. of
Specidty Programs & Schs. v. Houlahan, 138 Fed. App’x 50 (10th Cir. 2005) (district court did not abuse
itsdiscretion by denying request for limited discovery when plaintiff made general request inresponse to motion
todismiss). Inaddition, plaintiff joined Cobat and Hall in May of 2005. It has had full opportunity to conduct
relevant discovery inthe last ten months, and presumably it conducted athoroughinvestigationinto the question
of persond jurisdiction before it elected to join Cobat and Hall as defendants in the first instance.
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whether litigation results from injuries which arise out of or rdae to those activities. See Kuenzle, 102 F.3d
at 456. Rantff pointsto threeinstanceswhere defendants purposefully directed activitiestoward Kansas: (1)
defendants included the word “Kansas’ in the Keyterms section of the www.cobatmultimedia.com webste;
(2) defendants created adisparaging and infringing websiteto injurea Kansas-based business; (3) defendants
voluntarily continued, modified and reestablished the disparaging website after receiving notice that plantiff
congdered the website defamatory and infringing on its trademark and trade name.

1. Cobalt Website

Defendantsargue that www.coba tmultimedia.comcannot beused to establi sh specific persond
jurisdiction because the website has no connection to plaintiff’'s dams. The Court agrees. The Court has
aready found that Cobdt’ s website does not suffice to confer generd jurisdiction. Plaintiff points to no case
law which supportsitsargument that induding the forum state inthe website key termsis sufficient to condtitute
purposefully directing activities toward the forum state, and this Court’s research has not uncovered such
precedent. Furthermore, maintaining a website unrdated to plantiff’ sclaims does not give the Court specific
jurisdiction.

2. Exposed Website

FPantiff argues that Cobdt has submitted to the jurisdiction of this Court by developing,
purchasing and registering the Exposed website which has disparaged and injured it.  Specifically, plaintiff
argues that (1) the website is not passve; (2) Sundance could contact individuals who sent e-mail to the
webste; (3) the website provided plantiff' s main competitors a pool of potential customers who were
predigoosed againgt purchasing from plaintiff; (4) the webste implicitly encouraged users to purchase saunas
from businesses other than plantiff; and (5) defendants' tortious acts are evidenced by the website itself.
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Defendants disagree, arguing that under the Zippo diding scde test, the websdite is either passve or fdls in
middle ground. Defendants also contend that the webdte is not commercid in nature.

InRainy Day Books, Inc. v. RanyDayBooks& Café, L.L.C., 186 F. Supp.2d 1158 (D. Kan. 2002),

the digtrict court found defendant subject to persond jurisdiction because it operated an interactive website

whichpermitted usersto purchase books. InPurco Fleet Srvs., Inc. v. Towers, 38 F. Supp.2d 1320 (D. Utah

1999), defendants registered adomain name which incorporated the name of a Utah competitor. The digtrict
court found that defendants transacted business in the state which subjected them to persona jurisdiction.
Specificdly, defendants used awebsiteto soliat busnessfromaUtahresdent and attempted to obtain acash
settlement for rdinquishment of the domain name. 1d. at 1324.

Here, the Exposed website permitted usersto send questions or commentsthrough ane-mail “hot link”
but it was otherwise not interactive. Because the webdite permitted users to contact the host computer, the

Court concludes that it occupies the middle ground in the Zippo categories. See Payless Shoesource, Inc., v.

Genfoot Inc., No. 02-4160-JAR, 2004 WL 2182184, at * 3 (D. Kan. Sept. 21, 2004). The Court must then
examine the levd and commercid nature of the interactivity which occurred through the webste. 2000 Int’|
Ltd., 2000 WL 1801835, at *5.

The Exposed webste discussed plaintiff’ s claims about its sauna products and did not relate at dl to
defendants’ actua business— website hosting and database development.  Although it included links to other
sauna businesses, the website offered no products for sdle. The Court concludes that defendants did not
conduct business on the Internet through this website, and that the Ste was more “informationd” than
commercid in nature. The existence of the Exposed website does not by itsdlf subject defendants to persona
juridiction.
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3. Tortious Activity
Mere dlegations that an out-of-state defendant has committed intentiona torts “does not
necessaily establish that the defendant possesses the conditutionaly required minimum contacts.” Far W.

Capitd, Inc. v. Towne, 46 F.3d 1071, 1079 (1995). The Court must make a particularized inquiry asto the

extent to which defendants purpossfully availed themselves of the benefits of the laws of Kansas. 1d. The
Court examines contacts by the defendants in committing the dleged tort. |d. at 1079-80.

In Calder v. Jones, 465 U.S. 783 (1984), actress Shirley Jones brought suit against a writer and an
editor, dleginglibd, invasonof privacy and intentiond inflictionof emotiona harmbased onanarticle published
inthe National Enquirer. Plantiff resdedin Cdifornia, and defendantsresided in Forida The Supreme Court
Set out an “ effects test” which provided that the exercise of persond jurisdiction over a nonresident does not
violate due process when (1) the defendant committed an intentiond tort; (2) the plantiff felt the brunt of the
harm in the forum dtate, such that the forum state was the foca point of the tortious activity; and (3) defendant
expresdy amed the tortious conduct a the forum, such that the forum state wasthe focad point of the tortious
activity. 1d. at 788-790. In Calder, the Supreme Court ultimately found that defendantsdrew the articdle from
Cdifornia sources, that they knew the defamatory article would have an impact on plantiff, that the brunt of

the injury would be suffered where plaintiff lived and that the newspaper had its largest circulation in Cdifornia

The Tenth Circuit examined Calder and its progeny in Far West Capital and concluded that athough
plantiff suffered financd effects of tortsin Utah (the forum gtate), defendant did not have minimum contacts
when the foca point of the tort was esewhere. Specificdly, the Tenth Circuit concluded that defendant did
not expressly am its actions at the forum state when contract negotiations took place in Nevada and the

contract expresdy provided that Nevada lav governed. The Tenth Circuit stated, “[i]n short, there is no
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indicationthat Utah had anything but a fortuitous role in the parties’ past deding or would have any role inthar

continuing relaionship.” Far W. Capital, Inc., 46 F.3d at 1080.

Other circuits have dso examined the Calder effectstest. The Third Circuit noted that Calder does
not “carve out a specid intentiona torts exception to the traditiona specific jurisdiction anayss, so that a

plantiff could dways suein hisor her home gate” IMO Indus., Inc. v. Kiekert AG, 155 F.3d 254, 265 (3d

Cir. 1998). In IMO Indudtries, the Third Circuit expresdy declined to find that aplaintiff may sue an dleged
tortfeasor in the date in which atort victim suffersinjury. 1d. at 263. The Third Circuit concluded asfollows:
[T]he Cader “effects test” can only be satisfied if the plaintiff can point to contacts which
demondtrate that the defendant expressly aimed itstortious conduct at the forum, and thereby
made the forum the focd point of the tortious activity. Smply assarting that the defendant
knew that the plaintiff’s principa place of business was located in the forum would be
insUffident in itsdf to meet this requirement. The defendant must “manifest behavior
intentiondly targeted at and focused on” the forum for Calder to be satisfied. Inthetypica

case, thiswill require some type of “entry” into the forum state by the defendant.
1d. at 265 (citations omitted) (emphasisinorigind). The Third Circuit further stated that plaintiff must show that
defendants knew that plantiff would suffer the brunt of the harm in the forum, and point to spedfic activity
indicating that defendants expressy amed its tortious conduct at the forum. Id. at 266.

While agenera posting to an Internet websiteisnot suffident to establishminimumcontacts, courts may
find personal jurisdictiongppropriate where there is “ something more” to indicate that defendant purposefully

directed activities to the forum state. Cybersdll, Inc. v. Cybersdl, Inc., 130 F.3d 414, 418 (9th Cir. 1997)

(cresting website may be fdt nationwide or worldwide but does not congtitute purposefully directing activities

toward forum state); Barrett v. Catacombs Press, 44 F. Supp.2d 717, 727 (E.D. Pa. 1999) (webste with

defamatory remarks does not by itsalf mean defendant possessed intent to target forum state resdents).

In Revell v. Lidov, 317 F.3d 467 (5th Cir. 2002), the Fifth Circuit examined whether a court could
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exercise persond jurisdictionover adefendant who wrote andlegedly defamatory article whichlater appeared
on a Columbia Univeraty website. The Fifth Circuit agreed the district court could not exercise persona
jurisdiction because the aticle did not refer to Texas or the activities of the individual defendant in Texas,
defendant did not direct the article to Texas readers as distinguished from other readers, and Texas was not
the foca point of the article. Id. at 473.

Incontrast, awebsitewhichdeliberately and knowingly targeted North Dakota supported the exercise

of spedific persond jurisdiction.  Atkinson v. McLaughlin, 343 F. Supp.2d 868, 878 (D. N.D. 2004). In

Atkinson, defendant’ swebdite expresdy stated that plantiff recelved fundingfromdonorsinNorth Dakotaand
that potentia donors should know more about plaintiff before committing time and money to hisprogram. The
district court concluded that these comments particularly targeted forum residents and were meant to foster
debate in the forum date, especialy among donorsto plantiff’s program. 1d. at 877.

Pantiff rlieson Panavisonint’l, L.P. v. Toeppen, 141 F.3d 1316 (9th Cir. 1998), for the proposition

that the Court may exercise persond jurisdiction. InPanavison, defendant established a website which used
plantiff’s registered mark as its domain name. The Ninth Circuit agreed that registering someone els€'s
trademark as a domain name was not sufficient to subject anonresident defendant to jurisdiction in the forum
state. It found that persond jurisdiction was proper, however, because defendant did something more — it
attempted to extort money from plantiff to purchase the domain name. Id. at 1322. The Ninth Circuit
concluded that defendant knew plantiff would suffer harminthe forum state because it maintained its principa
place of businessin Cdiforniawhere the heart of the motion picture industry is centered.

Here, the Exposed website attacked plaintiff as a business competitor of the other defendants, not as

aKansas corporation. While defendants knew that plaintiff wasincorporated in Kansas, the website did not
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focus onthe state. The website makes no mention of Kansas or the parties’ activitiesin Kansas, and it is not

directed to usersinKansas any morethanto usersworldwide. Revell, 317 F.3d at 473; Youngv. New Haven

Advocate, 315 F.3d 256, 258 (4th Cir. 2002) (defendants who posted allegedly defamatory articles did not
manifeg intent to amwebsite at forum audience); Medinah Mining, Inc. v. Amunategui, 237 F. Supp.2d 1132,
1138 (D. Nev. 2002) (defamatory statements posted on website not suffident to show defendants aimed

datements at forum); Bailey v. Turbine Design, Inc., 86 F. Supp.2d 790, 795 (W.D. Tenn. 2000) (no

purposeful avallment where website not made to reach out to forum residents any morethanto persons residing
esawhere). Pantiff hasoffered no evidence of defendants contact with Kansas. Plaintiff has not shown that
Kansaswasthefoca point of the website or that defendants expresdy aimed their tortious conduct at Kansas.
Therefore plantiff has not met its burden to show that defendants purposefully directed their activities at
Kansas.

IT ISTHEREFORE ORDERED that Cobat Multimedia Inc.’s And Preston Hall's Motion To

Dismiss Third Amended Complaint (Doc. #169) filed December 14, 2005 be and hereby is SUSTAINED.
Dated this 15th day of March, 2006 at Kansas City, Kansas.
g Kathryn H. Vratil

Kathryn H. Vratil
United States Digtrict Judge
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